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Carr  v.  Benson L.  R.  (3  Ch.  Ap.)  524 234 

Carr  v.  Hilton 1  Curt.  C.  C.  230 296 

Casborne  v.  Scarfe 1  Atk.  603 406 

Central  R.  R.  v.  Kisch L.  R.  (2  H.  of  L.)  99 190 


2  Stew.]  CASES  CITED.  xv 


Chapman  v.  Holmes 5  Hal.  20 558 

Chegary  V.  Scofield 1  Hal.  Ch.  529 200 

Chetham  v.  Williamson... 4  East  469 233 

Chicago,  See,  Railroad  v.  Howard 21  Wis.  44 327 

Church   at    Acquackanonk  v.   Ark- 

orman Sax.  40 14 

Citizens  Coach  Co.  v.  Camden  Co 2  Stew.  299. 431,  569 

Clapp  V.  Leatherbec 18  Pick.  138 559 

Clement's  Case 10  C.  E.  Gr.  508 575 

Clos  V.  Boppe 8C.  E.  Or.  270 396 

Clough  V.  L.  &  N.  W.  R.  R L.  R.  (7  Exch.)  26 319 

Coe  V.  Columbus  R.  R 10  Ohio  St.  372 32S 

CoflBn  V.  R'^ynolds 37  N.  Y.  640 254 

Coleman  v.  Barklew 3  Dutch.  357 341 

Coles  V.  Trecothick.. 9  Ves.  234 499 

Com  *  rs  V.  Greenwood 1  Desauss.  450 272 

Commonwealth  v.  Emigrant  Bank...  98  Ma.<?s.  12 593 

Conant  v.  Van  Schaick 24  Barb.  87 254 

Condit  V.  Bnldwin 21  N.  Y.  219 456 

Conover  v.  Van  Mater 3  C.  E.  Gr.  48! 455 

Cook  V.  Johnson 1  Beas.  51 558 

Cookson  V.  Reiiy 5  Beav.  22 631 

Cool  V.  Higgins 8  C.  E.  Gr.  308 198 

Cornish  v.  Bryan 2  Stock.  146 212 

Cornish  V.  Cornish  8  C.  E.  Gr.  208 276 

Corwine  V.  Corwine 9  C.  E.  Gr.  579 533 

Cowley  V.  Hartstonge 1  Dow  361 631 

Cowry  V.  P.  &  T.  R.  R 3  Phila.  173 327 

Crane  V.  Conklin Sax.  346 156 

Crawshay  V.  Collins 2  Russ.  325 355 

Croton  Co.  v.  Ryder 1  Johns.  Ch.  611 251 

Crowell  V.  Currier 12  C.  E.  Gr.  152 2»;i,  266 

Crowell  V.  Hospital 12  C.  E.  Gr.  650 j  ^^'  '^l^^:  ^^ 

Cumberland  Bank  v.  Hall 1  Hal.  215 415 

Cummins  V.  Little  1  C.  E.  Gr.  48 197 

Curling  V.  Marquis  Townsend 19  Ves.  628 3 

Currie  V.  Gould 2  Madd.  163 602 

D. 

Danbury  v.  Robinson 1  McCart.  213 415 

Darone  v.  Fanning 2  Johns.  Ch.  252 477 

Dayton  v.  Dusenbury 10  C.  E.  Gr.  110 445 

DeCourcey  v.  Collins 6  C.  E.  Gr.  357 343 

Demarest  V.  Love 2  Vr.  220 474 

Den  y.  Manners Spen.  142 474 


xvi  CASES  CITED.  [29  Eq. 

Den  V.  Richman 1  Gr.  43 340 

Den  V.  Roberta 1  South.  317 342 

Den  V.  Van  Riper 1  Harr.  7 334 

Denys  v.  Schuckburgh 4  Y.  &  C.  42 59 

Devoe  v.  Brandt 53  N.  Y.  402 319' 

Dewey  v.  Ruggles IOC.  E.Gr.  35 398 

Dexter  v.  Arnold 3  Mas.  284 359 

Dexter  v.  Gardner 7  Allen  243 51 

Dillett  V.  Kemble 10  C.  E.  Gr.  i)C) 197 

Dobell  V.  Stevens 3  B.  &  C.  G23 263 

Dolan  V.  Macdermott L.  R.  (3  Ch.  Ap.)  070 48 

Donelson  v.  Taylor S  Pick.  391 545 

'Donworth  v.  Coolbaugh 5  Clarke  300 123 

Dowd  V.  Tucker 41  Conn.  197 419 

Dubuque  V.  111.  Cent.  R.  R 37  Iowa  50 328 

Duncan  v.  Jaudon 15  Wall.  Klo 103 

Dunham  V.  Railway  Co 1  Wall.  254 317 

B. 

Eager  v.  Price 2  Paige  333 240 

Earl  of  Bristol  v.  Wilsmore 1  B.  «k  C.  514 319 

Earle  V.  Dellart I  Boas.  280 171 

Earle  v.  Wood ' 8  Cush.  430 50 

Earlom  v.  Saunders Amb.  240 631 

Easton  v.  X.  Y.  Sc  L.  B.  R.  R 9  C.  E.Gr.  49 207 

Eaton  V.Cook IOC.  E.Gr.  55 473 

Egerton  v.  Earl  Brownlow 4  II.  of  L.  Cas.  1 403 

Elizabeth  v.  Hill 10  Vr.  550 334 

Ellis  V.  Selby....... 1  Myl.  &  Cr.  2S0 53 

Elmira  Mill  v.  Erie  R.  R II  C.  E.Gr.  284,  1  Stow.  400...     68 

Embley  v.  Hunt 1  Stew.  421 281 

Emery  v.  Wase S  Ves.  517 499 

Errickson  v.  Brown 3S  Barb.  390 254 

Estevez  v.  Purdy 0  Hun  40 455 

Evangelical  Ass'n  Ap 35  Pa.  St.  310 50 

Everett  v.  Carr 39  Me.  325 50 

P. 

Farmers  Bank  v.  Bronson 14  Mich.  301 220 

Farmers  Loan  Co.  v.  St.  Jo.  R.  R....  3  Dill.  412 327 

Farmers  Loan  Co.  v.  Ilendrickson...  25  Barb.  4tS5 336 

Field  v.  Post 9  Vr.  342 322 

FoUett  V.  Tyrer 14  Sim/125 404 

Foster  v.  Donald 1  J.  &  W.  252 355 

Fox  V.  Hills 1  Conn.  295 559 


2  Stew.]  CASES  CITED.  xvii 

Frazierv.  Fredericks 4  Zab,  162 321 

Freeholders  v.  State  Bank 1  Stew.  166.. 218 

Freeman  v.  StaaU 1  Stock.  816 156 

Fulton  V.  Gilmour 8  Beav.  154 .- 3 

Funk  V.  Haldeman 53  Pa.  St.  229 233 

G. 

Galveston  R.  R.  v.  Cowdrey 11  Wall.  459 317 

Galway  v.  Fullerton 2  0.  E.  Gr.  394 549 

Gannard  v.  Eslava 20  Ala.  732 560 

Garnett  v.  Macon 2  Brock.  185 499 

Garnsey  v.  Rogers 47  N.  Y.  233 486 

Gee  V.  Tide  Water  Co 24  How.  257 325 

Genoa  V.  Woodruff. 2  Otto  502 648 

Gevers  v.  Wright 3  C.  E.  Gr.  330 320 

Giles  v.Grover 9  Bing.  128 269 

Giles  V.  Grover 1  CI.  &  F.  72 270 

Glading  v.  Cubberly 2  Stew.  104 553 

Glasby  v.  Morris 3  C.  E.  Gr.  72 249 

Glover  V.  PowelU 2  Stock.  212 334 

Gray  v.  Fox Sax.  259 631 

Green  v.  M.  &  E,  R.  R 1  Beas.  165 59 

Greening's  Case 13  Ves.  206 549 

Greetham  v.  Colton 34  Beav.  615 399 

Griffin  v.  Griffin 3  C.  E.  Gr.  104 224 

Griffith  V.  Bogert 18  How.  158 572 

Grubb  V.  Bayard 2  Wall.  Jr.  81 233 

Gurney  v.  A.  Sc  G.  W.  R.  R 58  N.  Y.  358 254 

Gyger's  Appeal 62  Pa.  St.  73 350,  357 

H. 

Hackensack  Imp.  Co.  v.  N.  J.  Mid- 
land R.  R 7  C.  E.  Gr.  94 569 

Haggerty  v.  McCanna IOC.  E.  Gr.  48 198 

Hale  V.  Lawrence 1  Zab.  248 335 

Halsey  v.  Reed 9  Paige  445 486 

Hamlin  V.  Wright 23  Wis.  4^1 296 

Hanness  V.  Hawk 9  C.  E.  Gr.  126 552 

Havens  v.  Bliss 11  C.  E.  Gr.  363 150 

Hemphiirs  Appeal 18  Pa.  St.  303 632,  638 

Hendrickson  V.  Decow  Sax.  577 51 

Hicks  V.  Campbell 4  C.  E.  Gr.  183 319 

Hicks  V.Cleveland • 39  Barb.  573 319 

Hill  V.  Burns 2  W.  &  S.  80... 53 

Hill  V.  Gomme 5  Myl.  &  Cr.  250 624 

B 


xviii  CASES  CITED.  [29  Eq. 

Hill  V.  McCarter 12  C.  E.Gr.  41 85 

Hoboken  v.  Gear 3  Dutch.  265 481 

Hodgson  V.  Farrel 2  McCart.  88 127 

Hodsonv.  Ball 11  Sim.  450 240 

Hollister  v.  Barkley 11  N.  H.  501 SoO 

Holmes  v.  Sinnickson 3  Gr.  313 55^ 

Ilolroyd  v.  Marshall 10  H.  of  L.  Gas.  191 320 

Home  Ins.  Co.  V.  Howell 9C.  E.Gr.  238 431 

Homeopathic  Ins.  Co.  v.  Crane 10  C.  E.  Gr.  422 552 

Honore  v.  Colmesnil 7  Dana  201 359 

Howe  V.  Ward 4  Greenl.  195 559 

Hoyle  V.  Plattsburgh  K.  R.  54  X.  Y.  314 327,  333 

Hubbard  v.  Charlestown  R.  R 11  Mete.  124 648 

Hughes  V.  Bloomer 9  Paige  270 3 

Hunt  V.  Gulick 4  Hal.  205 334 

Hunt  V.  Rousmaniere 1  Pet.  1 59 

I. 

Inglis  V.  Sailors'  Snug  Harbor 3  Pet.  115 35,  41 

J. 

Jackson  V.  Jackson 2  Gr.  Ch.  96 89 

Jackson  v.  Myers 18  Johns.  425 559 

Jackson  v.  Seward 5  Cow.  72. 559 

Jacobs  V.  Adams 1  Dal  1.  52 648 

James  v.  Allen 3  Meriv.  17 53 

Jemmit  V.  Verril Amb.  585 48 

Jerome  v.  McCarter.. 94  U.  S.  734 5 

Jersey  City  v.  J.  C.  &  B.  R.  R 5  C.  E.  Gr.  3r>C 249 

Johnson  v.  Garnett I  C.  E.  Gr.  31 127 

Jones  V.  Morris  Aqueduct  Co 7  Vr.  200 334 

Jones  V.  Powles 3  Myl.  <k  K.  581 416 

K. 

Kane  v.  Hibernia  Ins.  Co 10  Vr.  697 382 

Keckley  v.  Keckley 2  Hill's  Ch.  256 272 

Kendall  v.  Granger 5  Beav.  300 53 

Kennedy  V.  Thorp 51  N.  Y.  174 296 

Kent  V.  Land  Co L.  R.  (4  Eq.  Cas.)  588....  190,  195 

Kingv.  Diehl 9  S.  k  R.  409 648 

Kingv.  Whitely 10  Paige  465 266 

King  V.Wright 1  Ad.  &  El.  434 267 

Kinney  V.  Ogden 2  Gr.  Ch'.  171 551 

Klapworth  V.  Dressier 2  Beas.  62 76,  261 


2  Stew.]  CASES  CITED.  xix 


Lamb  v.  Cannon 9  Vr.  362 422 

Lanning  v.  Lanning 2  C.  E.  Or.  228 88 

Lawrence  v.  Finch 2  C.  E.  Gr.  2i>4 77 

Leako  v.  Borgen 12  C.  E.  Gr.  360 552 

Little's  Case 5  Hal.  336 574 

Loaa  V.  Green 15  M.  Sc  W.  216 319 

Loomis  V.  Tift 16  Barb.  541 537 

Losey  V.Simpson 3  Stock.  249 344,  415 

Loss  V.  Obry 7  C.  E.  Gr.  52 522 

Lysney  v.  Selby 2  Ld.  Raym.  1118 262 

M. 

Macintosh  v.  Thurston IOC.  E.  Gr.  242 422 

Macknet  v.  Macknet 9  C.  E.  Gr.  277 55 

Macknet  v.  Macknet 12  C.  E.  Gr.  594 56 

MoCahill  V.  Equitable  Soc 11  C.  E.  Gr.53l 198 

McClurg  V.  Phillips 49  Miss.  315 224 

McLaughlin  v.  Bank 7  How.  228 558 

McMuriry  V.  Giveans 2  Beas.  351 552 

McRea  v.  Central  Bank 66  X.  Y.  489 329 

Manning  v.  Craig 3  Gr.  Ch.  430 474 

Manning  v.  Young 1  Stew.  568 455 

Marine  Ins.  Co.  v.  Hodgson 7  Cranch  335 550 

Maryland  v.  Bank  of  Maryland 6  G.  «k  J.  205 273 

Mead  v.  Coombs 11  C.  E.  Gr.  173 523 

Meech  v.  Allen 17  X.  Y.  300. 495 

Middleton  v.  N.  J.  West  Line  R.  K.   11  C.  E.  Gr.  81 124 

Millar  V.  Craig 6  Beav.  433 358 

Miller  v.  Rowan 5  CI.  tk  F.  99 53 

Milligan  v.  Mitchell 1  Myl.  &  Cr.  433 2  1 

Mingus  V.  Condit 8  C.  E.  Gr.  313 212 

Minnesota  Co.  v.  St.  Paul  Co 2  Wall.  609 325 

Mohawk  Bank  v.  Atwater 2Paige60 546 

Moore  V.  Gainble 1  Stock.  246 127 

Moore  V.  Webster L.  R.  (3  Eq.)  267 405 

Morgan  v.  Morgan 5  Madd.  408 406 

Morice  v.  Bishop  of  Chester 10  Ves.  522 47,  53 

Morison  v.  Morison 7  De  G.  M.  &  G.  214 4 

Moroney's  Appeal 24  Pa.  St.  372 422 

Morris  V.  Allen 1  McCart.  44 352,  358 

Morris  v.  Morris 1  Harr.  526 575 

Morris  V.  Rowan 2  Harr.  305 558 

Morris  &  E.  R.  R.  v.  Newark 2  Stock.  352 569 


XX  CASES  CITED.  [29  Kq. 

Morris  k  E.  R.  R.  v.  Prudden 5  C.  E.  Gr.  530 207 

Morris  Canal  Co.  v.  Jersey  City 1  Beas.  252 174 

Morrison  v.  Universal  Co L.  K.  (8  Excb.)  197 :U9 

Moses  V.  Thomas 2  Dutch.  124 493 

Mott  V.  Shrevo 10  C.  E.  Gr.  428 197 

Mountjoy's  Case And.  307 233 

Mowbray's  Case 1  J.  &  W.  428 549 

Mowrey  v.  Walsh 8  Cow.  238 319 

Muir  V.  Sav.  Inst 1  C.  E.  Gr.  537 455 

Mullaney  v.  MuUaney 3  Gr.  Ch.  16 406 

N. 

Nail  V.  Punter 4  Sim.  474 3 

Nat.  Bank  of  Mot.  v.  Sprague 6  C.  E.  Gr.  530 211,  336,*  494 

Nat.  R.  Co.  V.  Easton  &  A.  R.  R.Co.  7  Vr.  182 129 

Nerot  V.  Burnand 2  Russ.  56 163 

Nesbit  V.  St.  Patrick's  Church 1  Stock.  76, 176 

Nestal  V.  Schmid 10  Vr.  686 463 

Neville  V.  Demeritt 1  Gr.  Ch.  321 545 

Newark  k  N.  Y.  R.  R.  v.  Newark...  8  C.  E.  Gr.  522 570 

Newark  Sav.  Inst.  Case 1  Stew.  552 109 

New  Jersey  Pat.  Tan.  Co.  V.  Turner..  1  McCart.  329 552 

New    Jersey    Zinc    Co.    v.   Boston 

Franklinite  Co 2  McCart.  418 423 

New  Orleans  v.  United  States 10  Pet.  662 619 

Norris  v.  Thomson 5  C.  E.  Gr.  489 43,  46,  49 

North  V.  North 1  Barb.  Ch.  241 15 

North    River    Co.    v.    Shrewsbury 

Church 2  Zab.  424 415 

O. 

O'Hanlon  v.  Van  Kleeck Spen.  40 270 

Owenv.  Arvis 2  Dutch.  22 211,  214 

P. 

Paddon  v.  Taylor 44  N.  Y.  371 319 

Pancoast  v.  Duval 11  C.  E.  Gr.  445 212 

Parker  v.  Browning 8  Paige  388 294 

Parker  V.  Carter 4  Hure  400 406 

Parkhurst  V.  Cory 3  Stock.  233 197 

Partridge  V.  Usborne 5  Russ.  195 240 

Paterson  R.  R.  v.  Paterson 9  C.  E.  Gr.  158 249 

Paul  V.  Hoeft 1  Stew.  11 422 

Paulet  V.  Gray Cro.  Eliz.  372 330 
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Pock  V.  Jenness 7  IJow.  024 431 

Peckham  v.  Haddock 30  111.  38 224 

Tennock  v.  Coe 23  How.  217 21,  3J0 

Pennsylvania  R.  R.  V.  lIopi>ock 1  Stew.  201 177 

Pennsylvania  R.  R.  v.  Nat.  R.  R 8  C.  E.  Or.  441 250 

Phelps  V.  Clapp 50  Barb.  430 537 

Phelps  V.  Morrison 9  C.  E.  Gr.  1U8 558 

Phelps  V.  Morrison 10  C.  E.Gr.  a.'jS 214,  22-1 

Phila.  &  W.  R.  R.  v.  Woelpper 04  Pa.  St.  300 327 

Pickerin;;;  v.  Pickering 2  Boav.  31 60 

Pittsbur;zh  R.  R.  Co.  v.  Clarke 5  Casey  140 191 

Pittsburgh  R.  R.  Co.  v.  Gazzam 8  Casey  340 191 

Plum  V.  Morris  Canal  Co 2  Stock.  200 109 

Plume  V.  Bone 1  Gr.  63 342 

Podmore  v.  Skipwith 2  Sim.  505 3 

Porch  V.  Fries 3  C.  E.Gr.  204 406 

Porter's  Case 1  Rep.  55 35 

Potter  V.  Williams 5Seld.  142 295 

Powers  V.  Butler 3  Gr.  Ch.  470 551 

Prall  V.  Tilt 1  Stew.  479 103 

Pusey  V.  Desbouviere 3  P.  Wms.  315 00 

Q. 

Quick  V.  Libby 2  Gr.  Ch.  255 240 

Quidort  V.  Pergeaux 3C.  E.Gr.  472 575 

Quinby  v.  Manhattan  Co 9  C.  E.  Gr.  260 20,  329,  612 

R. 

Railroad  Co.  V.  James 6  Wall.  750 326 

Randall  v.  Elwell 52  N.  Y.  521 327 

Randolph  v.  Daly 1  C.  E.Gr.  313 494 

Randolph  v.  N.  J.  W.  L.  R.  R 1  Stew.  49 147 

Rar.  &  D.  B.  R.  R.  V.  Del. &  R.  C.  Co..  3  C.  E.Gr.  546 250 

Rawnsley  v.  Trenton  Ins.  Co 1  Stock.  347 26,  29 

Reeves  V.  Cooper 1  Beas.  225 551 

Reg.  V.  Charlesworth 16  Q.  B.  1012 249 

Reg.  V.  East  Mark 11  Ad.  &  E.  (N.  S.)  877 619 

Reg.  V.  Longton  Gas  Co 2  El.  &  El.  651 249 

Rex  V.  Leake 5  B.  &  Ad.  469 617 

Rex  V.  Pearson 3  Price  288 269 

Rhodes's  Case 3  Mont.  &  Ayr.  217 549 

Richards  v.  Smallwood 1  Jac.  552 537 

Richardson  v.  Bank  of  Eng 4  Myl.  «fc  Cr.  165 355 

Riggs  V.  Johnson  Co 6  Wall.  100 431 

Rigler  V.  Cloud 14  Pa.  St.  361 407 


xxii  CASES  CITED.  [29  Eq. 


Roberts  v.  Anderson 3  Johns.  Ch.  371 213 

Rodman  v.  Zillev Sax.  320 498 

Rogers  V.  Brokaw IOC.  E.  Gr.  497. 320 

Rolleston  v.  Herbert 3  T.  R.  411 549 

Ross  Estates  Co L.  R.  (3  Eq.  Cas.)  122 190,  195 

Rowland  v.  Best 2  McCord  Cb.  317 G48 

Rumbold  v.  Rumbold 3  Vos.  65 58 

Rutpers  v.  Kinp;sland 3  Hal.  Cb.  178 225 

Ryerson  v.  Boorman 3  Hal.  Cb.  640 200 

Ryno  V.  Ryno 12  C.  E.  Gr.  522 575 

S. 

Sandford  v.  Hardy 23  Wend.  260 262 

Scbenok  V.  Arrowsmith 1  Stock.  314 119 

Sebenck  V.  Conover 2  Beas.  31 163,  200 

Scott  V.  C.  &  S.  R.  R 6  Biss.  .529 326 

Scott  V.  Hartnian :....  11  C.  E.  Gr.  90 559 

Seaman  v.  Ri^'jrins 1  Gr.  Cb.  214 197 

Second  Street  Railway  V.  Pbila 51  Pa.  St.  465 648 

Seeger  V.  Seeger 6  C.  E.  Gr.  90 398 

Seymour  v.  Long  Dock  Co 5  C.  E.  (Jr.  396 170 

Seward  v.  Jackson 8  Cow.  437  .559 

Sbannon  v.  Marselis. Sax.  413 212,  445 

Sbaw  V.  Spencer 100  Mass.  382 102 

Silsby  V.  Trotter 2  Stew.  228 562 

Simpson  v.  PVltz 1  McCord  Cb.  213 648 

Sisson  V.  Donnelly 7  Vr.  433 144 

Smalley  v.  Line.... 1  Stew.  348 551 

Smitb-s  Case L.  R.  (2  Cb.  Ap.)  604 190 

Smitb  V.  Countryman 30  N.  Y.  681 262 

Smitb  V.  Duncan 1  C.  E.  Gr.  240 198 

Smitb  V.  First  Pres.  Cburcb 11  C.  E.  Gr.  132 39 

Smitb  V.  Pickering Peake^s  Cas.  50 549 

Smitb  V.  Reese  Co L.  R.  (2  E(i.  Cas.)  264 190 

Smitbburst  V.  Edwards 1  McCart.  408 320,  324 

Snelgrove  v.  Snelgrove 4  Desau^s.  275 58 

Spring  V.  Reed 1  Stew.  345 455 

S<]uier  v.  Sbaw 9  C.  E.  Gr.  74 152 

Stanton  v.  Ala.  R.  R 2  Woods  506 5 

Starr  v.  Ellis 6  Jobns.  Cb.  393 396 

Starr  v.  Hoskins 11  C.  E.  Gr.  414 415 

State  V.  Cincinnati  Gas  Co 18  Ohio  St.  291 249 

State  V.  Freebolders,  &C 3  Zab.  214 169 

State  V.Harris 2  Bailey  598 272 

State  V.  Trenton 7  Vr.  49 248 

State  Bank  v.Gibbs 3  McCord  377 272 
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State  Treas.  v.  Som.  &  E.  R.  R 4  Dutch.  21 328 

Steele  V.  Spencer 1  Pet.  552 343 

Stevens  v.  B.  &  C.  R.  R 31  Barb.  590 327,  332 

Stevens  V.  Pat.  &  N.  R.  R 5  C.  E.Crr.  126 304 

Stewart  v.  Drake... 4  Hal.  139 558 

Stockbridge  Co.  v.  Hudson  Co 107  Mass.  322 233 

Stoudingerv.  Newark 1  Stow.  187,446 208 

Stoughtenburgh  v.  Konklo 2  McCart.  33 319 

Stoughton  V.  Lynch 2  Johns.  Ch.  209 359 

Stover  V.Wood 11  C.  E.  Gr.5G 154 

Sturtevant  V.  Jaques 14  Allen  523 102 

Sussex  Bank  v.  Baldwin 2  Tlarr.  496 552 

Swallow  V.  Day 2  Coll.  133 3 

Swarthout  v.  Curtis 5  N.  Y.  301 116 

T. 

Tantum  v.  Green 6  C.  E.  Or.  364 215 

Tate  v.  Tate 11  C.  E.  Gr.  55 543 

Taylor  V.  Fleet 1  Barb.  471 262 
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FEBRUARY  TERM,   1878. 


Theodore  Runyon,  Esq.,  Chancellor. 


Abraham  V.  Van  Fleet,  Esq.,  Vice-Chancellor. 


Petrus  Arnaud 

r. 

WiLLLAM  Grigg  and  others. 

1.  Leave  given  to  amend  an  answer  to  supply  an  omission  arising 
from  oversight  of  the  solicitor  who  drew  the  answer,  and  which  was 
not  discovered  until  the  cause  was  ready  for  hearing. 

2.  Under  the  circumstances,  it  was  ordered  that  the  answer  stand  as 
if  amended,  unless  the  complainant  should  object  on  the  ground  of 
surprise. 

Bill  to  foreclose.     Motion  for  leave  to  amend  answer. 

Mr.  A.  Zabriskkj  for  the  motion. 

Mr.  A.  S.  Bor/dj  contra. 
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The  Chancellor. 

The  bill  prays,  among  other  things,  for  a  decree  for 
deficiency  against  David  Mayer  as  to  one-half  of  the  com- 
plainant's mortgage.  His  liability  to  such  decree  is  based 
on  his  assumption  and  agreement  contained  in  a  deed  from 
Esther  Lichtenstein  and  her  husband  to  him.  The  answer 
admits  that  by  the  deed  he  assumed  and  agreed  to  pay  one- 
half  of  the  mortgage,  but  denies  his  liability  thereon  to  the 
complainant.  It  expressly  pleads  that  the  deed  was,  in  fact, 
only  a  mortgage.  In  the  progress  of  the  testimony  a  deed 
of  defeasance,  executed  by  Mrs.  Lichtenstein,  tlien  a  widow, 
and  Mr.  Mayer,  whereby  he  agreed  to  reconvey,  on  pay- 
ment of  her  debt,  and  she  agreed  to  pay  one-half  of  the  prin- 
cipal and  interest  of  the  complainant's  mortgage,  was  offered 
in  evidence.  This  instrument  is  neither  set  out  nor  referred 
to  in  the  answer.  The  evidence  is  closed  and  the  cause  has 
been  set  down  for  final  hearing.  Mr.  Mayer  now  asks  per- 
mission to  amend  his  answer  by  setting  up  this  instrument 
therein.  It  appears  by  his  aflidayit  that  on  receiving  notice 
of  the  suit  he  committed  his  defence  wholly  to  his  solicitor, 
and  delivered  to  him  all  his  papers  in  connection  with  the 
subject,  including  the  before-mentioned  instrument.  He 
swears  that  when  he  made  aflidavit  to  his  answer  he  believed 
that  under  it  he  would  be  entitled  to  the  full  benefit  of  the 
instrument  in  this  suit.  His  solicitor  swears  that  the  instru- 
ment was  so  delivered  to  him  by  Mr.  Mayer,  and  that  it  was 
in  his  possession  when  he  drew  the  answer.  He  adds,  that 
it  was  only  through  oversight  that  it  was  not  set  up  in  the 
answer ;  that  he  believed  that  it  was  set  up  therein,  up  to 
the  time  of  preparing  his  brief  to  be  used  on  the  final  hear- 
ing, and  that  he  did  not  discover  the  omission  until  after  he 
had,  in  fact,  prepared  his  brief.  The  motion  for  amendment 
is  opposed  by  the  complainant's  counsel.  The  allowance  of 
an  amendment  of  the  answer  is  in  the  discretion  of  the 
court.  The  defendant  does  not  propose  by  the  amendment 
to  make  a  new  defence,  but  merely  more  eftectually  to  set 
up  one  which  is  already  presented  by  the  answer.     The 
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amendment  does  not  appear  to  me  to  be  material ;  but  at 
this  stage  of  the  cause  I  will  not  say  that  it  is  not.  The 
purposes  of  justice  seem  clearly  to  demand  that  the  amend- 
ment, if  material  to  the  defence,  be  allowed.  The  defend- 
ant is,  himself  in  no  fault  whatever.  His  solicitor  swears 
that  the  omission  was  due  to  mere  inadvertence  on  his  own 
part.  The  instrument  has  been  made  an  exhibit  in  the 
cause.  '  It  does  not  appear,  and  it  is  not  even  alleged,  that 
the  complainant  will  be  deprived  of  any  right  or  even  pre- 
judiced in  the  conduct  of  the  cause  by  the  allowance  of  the 
amendment.  There  is  abundant  precedent  for  allowing  it. 
In  Nail  v.  Punter^  4  Sim.  474,  leave  was  given  to  a  defend- 
ant to  amend  by  stating  facts  she  had  desired  to  state  in  her 
answer,  but  which  she  had  been  prevailed  upon  to  omit  by 
the  mistaken  advice  of  her  solicitor.  So,  too,  under  like 
circumstances,  in  Burgin  v.  Giberson^  8  C.  E,  Gr.  403.  In 
Ddgly  v^  Crumpy  1  Dick.  85,  a  defendant  was  allowed  ta 
amend  his  answer  by  limiting  the  admission  of  assets  con- 
tained therein.  The  admission  was  most  important,  and 
was  made  by  mistake  and  the  carelessness  of  the  solicitor 
who  drew  the  answer.  See,  aho^^  Hughes  v.  Bloomer,  9  Paige 
270,  and  Curling  v.  Marquis  Toumshend,  19  Ves.  628,  and 
Swallow  V.  Dag^  2  Col.  C.  C  133.  In  Fulton  v.  Gilmour,  8  Beat: 
154,  leave  was  given  after  the  cause  was  at  issue  and  on  the 
paper  to  file  a  supplemental  answer  to  correct  an  important 
date.  And  see  S.  C  on  appeal,  1  Fhill.  522.  In  Bo  wen  v. 
Cross,  4  Johns.  Ch.  375,  an  amendment  was  allowed  under 
circumstances  quite  similar  to  those  presented  in  this  case. 
There  appears  to  be  no  occasion  for  delaying  the  hearing  by 
reason  of  the  leave  to  amend.  Unless  'the  complainant 
objects,  on  the  ground  of  surprise,  to  that  course  of  practice, 
there  will,  under  the  circumstances,  be  an  order  that  the 
answer  stand  as  if  amended  by  setting  up  the  instrument. 
Podmore  v.  Skipioith,  2  Sim.  565.  If  objection  be  made  on 
that  ground,  leave  will  be  given  to  file  a  supplemental 
answer. 
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Hoover  v.  Montclair  &  Green woml  Lake  Railway  Co. 

G.  W.  Hoover  and  others 

V. 

The  Montclair  and  Greenwood  Lake  Railway  Company. 

The  court  will  authorize  a  receiver  of  a  railroad  company  to  make 
all  necessary  repairs,  and,  if  necessary,  will  charge  tlio  expense  as  a 
first  lien  on  the  property  prior  to  existing  mortgages  thereon. 


Petition  of  receiver  for  authority  to  issue  certificates  of 
indebtedness  to  raise  money  for  necessary  repairs  to  the 
railroad. 

Mr.  Cortlaudt  Parker^  for  the  application. 

Mr.  Charles  W.  Hassler^  of  New  York,  contra. 

The  Chancellor. 

The  receiver  reports,  and  the  proof  shows,  that  the  rail- 
road (now  in  the  hands  of  the  receiver,  who  was  appointed 
under  proceedings  in  insolvency,  taken  under  the  *'  act  con- 
cerning corporations,")  is  in  such  need  of  repairs  that  it  can- 
not be  operated  with  safety  to  the  traveling  public  unless 
the  repairs  be  made.  There  can  be  no  doubt  Jis  to  the  duty 
of  the  court  under  the  circumstances.  Every  consideration 
is  in  favor  of  making  the  repairs.  The  value  of  the  trust 
estate  depends  in  a  very  great  measure  upon  them.  If  thoy 
be  not  made  the  operation  of  the  road  must  necessarily 
cease.  The  injury  to  the  value  of  the  trust  estate  which 
would  be  occasioned  thereby  would  obviously  be  great,  to 
say  nothing  of  the  inconvenience  to  the  public.  It  is 
incumbent  on  the  court  to  see  to  it  that  the  receiver  keepi^ 
up  the  property  by  making  any  necessary  repairs,  and  to 
that  end  it  may  provide  the  means  by  pledgi*  of  the 
property,  if  necessary.  Morison  v.  Morison^  7  DlG.  M.  jf 
G.  214-  Stanton  v.  Ala.,  ^-c.  R.  R.  Co.,  2  Woods  506;  BrHjht 
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V.  North,  2  PhUl.  216;  Jerome  v.  Mc  Carter,  94  U.  S.  734, 
738.  Especially  is  it  the  duty  of  the  court  to  make  the 
repairs  in  this  case  where  the  legislature  has  imposed  upon 
it  the  obligation  of  operating  the  road  for  the  public  con- 
venience. By  the  act  (approved  February  11th,  1874) 
entitled  "  A  further  supplement  to  an  act  entitled  an  act  to 
prevent  frauds  by  incorporated  companies,"  it  is  provided 
that  whenever  any  incorporated  railroad  company  in  this 
state  shall  become  insolvent,  and  the  property  of  such  com- 
pany shall  have  passed  into  the  hands  of  a  receiver  by  order 
of  the  chancellor,  in  accordance  with  the  statute  in  such 
case  made  and  provided,  the  receiver  shall  be  empowered 
to  operate  the  road  for  the  use  of  the  public,  subject  at  all 
times  to  the  order  of  the  chancellor.  {Bei\  p.  196.)  All 
the  encumbrancers  in  this  case  have,  in  fact,  taken  their 
encumbrances  since  the  approval  of  that  act.  The  power  to 
make  the  repairs,  however,  does  not  depend  on  that  circum- 
stance, nor  on  the  statute.  The  first  mortgagees  are 
represented  before  me  by  counsel  who  represents  also  a 
very  large  proportion  in  number  and  amount  of  the  second 
mortgage  bondholders.  The  parties  represented  by  him 
are  desirous  that  the  authority  which  the  receiver  seeks  be 
given  to  him.  The  trustees  of  all  the  mortgage  bondholders 
have  been  notified  of  this  application,  and  they  are  repre- 
sented before  me,  and  are  desirous  that  it  be  granted.  The 
receiver  has  no  funds  with  which  to  make  the  repairs. 
There  will  \>e  an  order  authorizing  the  making  of  such 
repairs  as  are  absolutely  necessary,  and  the  issuing  of 
receivers'  certificates  of  indebtc(hiess  accordingly.  The 
certificates  will  be  declared  to  be  a  debt  incurred  for  the 
benefit  and  protection  of  the  property,  and  to  be  the  first 
lien  upon  it,  and  on  the  net  receipts,  rents,  income  and 
profits  of  the  railroad ;  the  net  receipts,  &c.  to  be  applied 
to  the  payment  thereof  before  recourse  is  had  to  the 
property  itself. 
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Hugg  V.  City  of  Camden. 


Alfred  Hugo 

r. 

The  City  Council  of  TfiE  City  of  Camden  and  others. 

A  city  ordinance  provided  that  the  solicitor  of  the  city  should  pros- 
ecute and  defend  all  suits,  &c.,  brought  by  or  against  the  city.  Man- 
datory injunction  to  restrain  the  city  from  employing  other  counsel 
refused,  under  the  circumstances,  on  the  ground  of  possible  irrepara- 
ble injury  to  the  city,  the  suit  being  ready  for  trial,  and  on  the  ground 
that  the  complainant^s  right  was  not  clear. 


Bill  for  iujunctiou.  On  order  to  show  cause.  On  bill  and 
affidavits  taken  on  both  sides. 

Mr.  R.  S.  Jenkitis,  for  complainant. 

Mr.  S.  H.  Grei/,  for  defendants. 

The  Chancellor. 

The  object  of  the  bill  is  to  secure  to  the  complainant  the 
right  which  he  claims,  as  city  solicitor  of  the  city  of  Cam- 
den, to  prosecute  and  defend  all  suits  brought  on  behalf  of 
or  against  the  city,  in  the  courts  of  this  state.  To  that  end, 
he  asks  that  the  city  council  may  be  enjoined  from  employ- 
ing any  other  attorney  than  himself^  (except  where  he  is 
disqualified  by  interest,)  in  any  suit  in  any  of  the  courts 
of  this  state  in  which  the  rights  or  property  of  the  city  are 
involved,  and  he  prays,  in  particular,  that  the  defendants 
(the  city  council  and  the  attorney  employed  by  them  to 
bring  and  prosecute  in  the  supreme  court  of  this  state  a 
suit  on  an  official  bond,)  may  be  compelled,  by  injunction,  to 
accord  to  him  his  rights  in  the  premises,  in  respect  to  that 
suit.  That  he  is  the  duly  chosen  and  qualified  city  solicitor 
is  not  denied.     He  has  not  been  removed  or  suspended,  but 
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is  still  in  the  lawful  and  full  possession  of  his  office.  The 
defendants,  among  other  things,  set  up  (by  affidavit)  matters 
by  way  of  justification  of  the  action  of  the  council  in 
placing  the  suit  in  question  in  the  hands  of  another  attor- 
ney, and  the  complainant  has  replied  to  these  allegations  by 
affidavit.  The  view  which  I  take  of  this  application  ren- 
ders it  entirely  unnecessary  to  enter  upon  the  consideration 
of  those  matters.  The  second  section  of  the  ordinance  of 
the  city  of  Camden  for  the  appointment  of  a  city  solicitor, 
provides  that  it  shall  be  the  duty  of  the  person  appointed 
to  be  attorney  and  solicitor  of  the  city,  among  other  things, 
to  commence  and  prosecute  all  and  every  suit  and  suits, 
action  and  actions,  brought  or  to  be  brought  by  the  city,  for 
or  on  account  of  any  of  the  estates,  rights,  privileges,  claims 
or  demands  of  the  corporation,  as  well  as  to  defend  actions 
and  suits  brought  and  to  be  brought  against  the  city,  where- 
by any  of  the  estates,  rights,  privileges,  ordinances  or  acts 
of  the  corporation,  or  any  part  thereof,  may  be  brought  in 
question  before  any  court  in  this  state ;  provided,  that  noth- 
ing contained  in  the  ordinance  shall  be  construed  to  compel 
him  to  prosecute  any  suit  without  additional  compensation 
therefor.  Obviously,  it  was  intended  by  the  ordinance  to 
provide  that  the  city  solicitor  should  represent  the  city  in 
all  the  suits  brought  or  to  be  brought  in  any  of  the  courts 
of  this  state,  in  which  the  rights  or  property  of  the  city 
were  or  should  be  involved.  The  language  is  specific  and 
unqualified.  It  makes  it  his  duty  to  commence  and  prose- 
cute, and  to  defend,  not  all  such  suits  as  he  maybe  directed 
to  bring,  or  prosecute,  or  defend,  but  all  such  suits  as  maj' 
be  brought,  &c.  Nor  does  the  proviso,  as  the  defendants 
contend  it  does,  in  anywise  limit  the  obligation.  It  merely 
provides,  substantially,  that  his  salary  shall  not  be  held  to 
be  compensation  for  the  services  which  he  may  render  in 
the  discharge  of  the  duty  of  bringing,  prosecuting  and 
defending  suits,  and  that  he  shall  be  entitled  to  remunera- 
tion therefor,  irrespective  of  his  salary.  Under  the  ordi- 
nance,  it  is  his  right,  in  the  absence  of  countervailing 
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reasons  which  would  justify  the  council  in  depriving  him 
of  the  privilege,  so  to  represent  the  city,  and  to  receive  the 
emoluments  of  the  service;  and,  in  the  absence  of  such 
reasons,  he  cannot,  in  fairness,  be  deprived  of  the  right. 
The  question  involved  in  this  case  is,  however,  not  one  of 
fairness  merely.  The  underlying  question  is,  whether  the 
council  have  the  power,  lawfully,  to  do  that  of  which  the 
bill  complains.  That  question,  presented  under  circum- 
stances similar  to  those  of  this  case,  is  now  before  the  court 
of  errors  and  appeals,  for  decision,  in  the  case  of  Hoxsey  v. 
The  City  of  Paterson.  But,  if  the  complainant's  absolute 
right  in  the  premises  w^ere  conceded,  he  would  not  be 
entitled  for  his  protection  to  the  particular  remedy  which 
he  seeks  in  reference  to  the  pending  suit  at  law.  On  that 
concession,  he  has  no  beneficial  interest  in  the  suit.  .  No 
right  of  his  is  involved  therein,  or  is  liable  to  be  affected 
thereby.  His  complaint  is  merely  that  the  city  council,  dis- 
regarding his  rights,  have  employed  another  attorney  to 
bring  and  prosecute  the  suit.  The  remedy  by  injunction 
would  not  only  be  extreme,  but  it  would  also  be  inappro- 
priate. The  suit  at  law  was  begun  long  before  the  bill  was 
filed.  If  the  remedy  \vere  to  be  applied  to  that  suit,  the 
suit  must  stand,  unless  the  injunction  were  mandatory,  (and 
the  case  is  one  in  which  the  court  would  hesitate  to  apply 
that  species  of  remedy,)  until  the  controversy  between  the 
complainant  and  the  council  shall  have  been  determined  in 
this  court,  and  perhaps  also  until  it  shall  have  been  deter- 
mined in  the  appellate  tribunal.  The  rights  of  the  citj'  in 
the  suit  might,  in  the  meantime,  be  irretrievably  injured,  if 
not  wholly  lost.  By  way  of  illustration,  it  may  be  remarked, 
that  if  it  were  the  defence,  instead  of  the  prosecution,  of  a 
suit  which  was  the  subject  of  the  controversj-,  the  utter 
impossibility  of  according  the  relief  which  is  sought,  except 
by  mandatory  injunction,  would  be  self-evident.  In  the 
present  condition  of  the  main  question  involved  in  this  case, 
before  referred  to,  I  do  not  deem  it  proper  to  grant  the  gen- 
eral relief  prayed  in  the  bill,  viz.:  to  restrain  the  council 
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from  employing  any  other  attorney  in  future  suits  during 
the  complainant's  term  of  office,  except  where  he  is  dis- 
qualified, by  interest,  from  acting  as  the  attorney  of  the  city. 
I  deem  it  proper  to  await  the  decision  in  the  case  before 
mentioned.  The  order  to  show  cause  will  be  discharged, 
but,  under  the  circumstances,  it  will  be  without  costs. 


Jane  M.  Holmes 

V. 

RoswELL  W.  Holmes. 

1.  In  the  allowance  of  permanent  alimony  to  a  wife  after  divorce, 
the  business  capability  of  the  husband  may  be  taken  into  account. 

2.  Where  the  husband  (a  non-resident)  is  the  owner  of  valuable  real 
estate  here  on  which  he  fails  to  pay  the  taxes  and  interest  on  the 
encumbrances,  a  receiver  may  be  appointed  unless  he  gives  satis- 
factory security  for  such  payments. 


Exceptions  to  master's  report  of  alimony. 
Mr.  W,  H.  Francis^  for  exceptant. 
Mr.  A.  Q.  Keasbey,  contra. 

The  Chancellor. 

The  master  has  reported  that  $2,500  per  annum  should 
be  decreed  to  the  complainant  as  permanent  alimony,  and 
that  she  should  receive  $1,500  for  the  maintenance,  clothing 
and  education  of  the  two  minor  children  of  the  parties 
($750  in  respect  to  each),  until  they  respectively  attain  to 
their  majority.  Those  children  live  with  the  complainant, 
and  she  la  entitled  to  the  custody  of  them.     The  defendant 
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excepts  to  the  report,  mainly  on  the  ground  that  the  allow- 
ance is  excessive.  The  proof  taken  before  the  master  shows 
that  the  defendant  is  the  owner  of  a  large  amount  of  very 
valuable  improved  real  estate  in  the  cities  of  Newark  and 
Orange.  The  master  finds  that  the  present  gross  value  of 
this  property  is  $175,000.  It  is  subject  to  the  encumbrance 
of  mortgages  on  which  decrees  in  foreclosure  have  been 
obtained  in  this  court,  and  execution  issued  thereon.  The 
master  finds  that  the  present  gross  annual  income  from  it  is 
$7,800,  and  estimates  the  future  probable  gross  income  at 
$12,500.  It  is  not  all  occupied  now.  From  the  probable 
future  gross  income  he  deducts  $6,500  per  annum  for 
repairs,  taxes,  insurance,  interest  on  the  mortgages,  &c., 
&c.  The  amount  of  the  encumbrances  now  on  the  property, 
including  costs  of  suit,  is  about  $50,000.  Against  this 
amount,  however,  there  stands  the  sum  of  $30,000,  realized 
by  the  defendant  from  the  sale  of  other  very  valuable  real 
property  in  Newark.  For  this  sum  he  does  not  attempt  to 
account,  although  it  was  agreed  between  him  and  his  wife 
when  she  joined  him  in  making  the  conveyance,  that  it 
should  be  applied  in  full  to  the  payment  of  the  mortgages 
upon  the  rest  of  the  property.  No  part  of  it  has,  in  fact, 
been  so  applied.  It  appears,  also,  by  the  proof,  that  he  has 
designedly  omitted  to  pay  the  interest  on  the  mortgages, 
and  has  so  brought  about  the  foreclosure  thereof  expressly 
in  order  that  he  might  thus  be  enabled  to  get  the  proceeds 
of  the  sale  of  the  property,  after  payment  of  the  encum- 
brances, into  his  hands,  and  so  facilitate  his  escape  from 
coercive  proceedings  for  the  support  of  his  family,  with 
whom  he  has  been  for  some  time  at  variance.  If  the 
amount  realized  from  the  sale  of  property,  as  above  men- 
tioned, were  applied,  as  it  should  have  been,  to  the  encum- 
brances, the  value  of  the  real  property  now  owned  by  him 
would,  at  this  time,  even  in  the  depressed  condition  of  the 
real  estate  market,  be  $145,000  over  and  above  the  encum- 
brances. The  amount  of  the  defendant's  personal  property 
does  not  fully  appear.     It  does  appear,  however,  that  he 
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owns  a  costly  yacht,  built  and  used  by  him  for  his  own 
pleasure,  and  has  valuable  furniture.  He  is  about  fifty 
years  of  age,  and  seems  to  be  fully  capable  of  doing  business 
successfully.  The  master,  in  fixing  the  alimony,  took  into 
account  the  income  which  the  defendant  could  derive  from 
his  personal  services  in  attention  to  business.  Though  it 
was  urged  in  the  defendant's  behalf  on  the  argument  of  the 
exceptions,  as  a  reason  why  that  element  should  not  have 
entered  into  the  calculation,  that  he  is  infirm  in  bodv — that 
infirmity  is  congenital,  and  he  has,  notwithstanding  it,  for 
years  engaged  in  and  prosecuted  business  so  successfully 
that,  with  the  aid  of  his  wife,  he  has,  from  a  very  small 
beginning,  acquired  a  handsome  competence,  entirely  by 
means  of  business  pursuits.  That  his  infirmity  is  not  such 
as  to  prevent  him  from  engaging  in  business  is  evidenced 
by  the  fact  that  it  does  not  hinder  him  from  engaging  in 
aquatic  sports,  in  which  he  is  one  of  the  acknowledged 
leaders.  He  did  not  undertake  to  give  an  account  of  his 
property  before  the  master,  and  did  not  submit  himself  to 
examination  there.  No  injustice  is  done  to  him  by  accept- 
ing the  estimates  made  by  the  master,  and  on  which  he  has 
based  his  recommendation.  The  proof  is  that  the  com- 
plainant has  contributed  to  a  very  great  and  (for  a  wife) 
unusual  extent  to  the  acquisition  of  the  property  which  the 
defendant  owns;  that  she  has  constantly  attended  to  the 
business  in  almost  every  way,  and  that  to  her  industry  and 
assiduity,  her  economy  and  self-sacrifice,  the  defendant's 
success  in  business  is,  to  a  very  great  degree,  attributable. 
He  has  been  adjudged  in  this  cause  guilty  of  infidelity  to 
his  marriage  vows,  and  a  divorce  has  been  decreed  accord- 
ingly. It  is  but  just  that  his  wife  should  receive  from  the 
estate  which  is,  to  so  great  an  extent,  the  result  of  her  own 
labor  and  self-denial  through  many  years,  a  reasonable 
amount  for  her  support.  The  sum  awarded  by  the  master 
appears  to  have  been  carefully  and  judiciously  fixed.  It 
does  no  injustice  to  the  defendant.  The  award' for  the 
support  and  education  of  the  minor  children  is  based  on  the 
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agreement  on  which  a  decree  by  consent  was  entered 
between  the  parties  in  the  previous  suit  brought  by  the 
complainant  for  alimony,  by  which  she  was  to  receive  from 
the  defendant  a  stipulated  sum  for  her  support,  and  theirs 
also.  That  decree  was  in  full  force  when  the  bill  in  this 
cause  was  filed.  Moreover,  no  objection  is  made  to  the 
report  on  the  ground  that  allowance  is  ordered  for  the 
support  of  the  children,  but  only  as  to  the  amount  of  the 
allowance,  that  it  is  excessive.  The  exceptions  will  be 
overruled.  The  payments  will  commence  from  the  date  of 
the  decree  of  divorce,  and  the  defendant  will  be  credited  on 
the  alimony  with  any  money  which  he  may  have  paid  under 
the  order  for  temporary  alimony  in  respect  of  time  subse- 
quent to  that  date.  The  alimony  and  the  other  payments 
hereby  directed  to  be  made  will  be  charged  on  the  defend- 
ant's real  property.  He  has  ceased  to  reside  in  this  state, 
and  has  not  only  left  the  interest  on  the  encumbrances  on 
the  property  unpaid,  but  also  the  taxes.  There  will  be  a 
receiver  unless  he  shall  give  satisfactory  security  for  the 
payment  of  the  taxes  and  the  interest  due  on  the  mortgages, 
and  costs  and  execution  fees  in  the  foreclosure  suits,  in 
twenty  days  from  the  filing  of  the  decree  which  may  be 
made  on  this  decision. 


Sarah  Barnes 

V. 

The  Executors  of  Cuarles  Dan  forth,  deceased. 

A  legacy  given  to  'a  trustee  as  compensation  for  her  services,  to  be 
rendered,  although  given  on  condition  of  her  giving  security,  forms  no 
exception  to  the  general  rule  that  all  legacies  are  payable  one  year 
after  the  testator^s  death,  and  bear  interest  from  that  time. 


On  written  submission  of  question. 
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Mr.  William  Barnes^  of  New  York,  for  the  legatee. 
Mr.  William  Pennington^  for  the  executors. 

The  Chancbllor. 

The  question  submitted  is,  whether  the  legacy  given  to 
Sarah  Barnes  by  the  third  codicil  to  the  will  of  Charles 
Danforth,  deceased,  bears  interest,  and  if  so,  from  what 
time.     The  bequest  is  in  these  words : 

''  I  give  and  bequeath  to  Sarah  Barnes,  sister  of  Dr.  Orson  Barnes, 
the  sum  of  $5,000,  in  full  compensation  for  her  services  as  trustee  of 
the  estate  of  my  grandchild,  Sarah  L.  Barnes,  but  not  to  be  payable  to 
her  unless  her  brother,  Dr.  Orson  Barnes,  should  die  before  fulfilling 
the  said  trust,  or  unless,  upon  such  death,  she  accepts  and  enters  upon 
the  execution  of  said  trust,  and  not  to  vest  in  her  until  she  actually 
enters  upon  the  execution  of  said  trust.  Upon  entering  upon  the 
execution  of  said  trust,  she  shall  give  such  security,  not  to  exceed  the 
amount  of  $50,000,  as  my  executors  think  sufficient  for  the  protection 
of  my  said  grandchild ;  and  if  she  cannot  give  such  satisfactory  secur- 
ity, let  the  executors  keep  the  property  and  apply  it  themselves  for 
my  said  grandchild's  benefit,  according  to  law  and  my  will." 

The  duration  of  the  trust,  which  is  of  the  person  and  estate, 
is  until  the  grandchild  shall  attain  to  the  age  of  twenty-five 
years.  Dr.  Barnes  died  before  the  testator.  The  latter  died 
in  or  about  the  month  of  March,  1876.  Miss  Barnes  gave 
the  required  bond  on  the  2l8t  of  June  following.  There  is 
nothing  in  the  language  or  character  of  this  bequest  to  take 
it  out  of  the  general  rule  that  where  no  time  is  fixed  for  pay- 
ment, the  legacy  is  payable  at  the  end  of  one  year  from  tlie 
death  of  the  testator,  and  bears  interest  accordingly.  The 
testator,  in  a  former  part  of  the  codicil,  had  appointed  Miss 
Barnes  trustee  of  the  grandchild  in  case  of  the  death  of  Dr. 
Barnes  (who  was  the  child's  father)  before  completing  the 
trust.  In  the  bequest  he  guards  against  the  construction  that 
the  $5,000  were  intended  as  an  absolute  legacy  to  her,  by 
declaring  that  they  are  not  to  be  payable  to  her  unless  Dr. 
Barnes  should  die  before  completing  the   trust,  and   she 
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should  accept  the  ohligation  of  the  trust  and  enter  upon  the 
execution  thereof;  and  he  adds  that  the  legacy  is  not  to 
vest  in  her  until  she  shall  give  the  required  bond.  The 
language  neither  necessitates  nor  leads  to  the  conclusion 
that  the  testator  intended  that  the  legacy  should  be  payable 
when  the  legatee  should  enter  on  her  duties  as  trustee.  He 
does  not  in  terms,  or  by  inference,  provide  that  the  legacy 
shall  be  payable  when  the  legatee  shall  have  duly  entered 
upon  the  execution  of  the  trust.  In  the  second  codicil  to 
the  will  he  provides  for  the  payment  of  other  legacies 
immediately  after  his  death.  He  fixes  no  time  for  payment 
of  the  legacy  to  Miss  Barnes,  or  the  legacy  which  he  gives 
to  one  of  his  executors  as  compensation  for  his  serv-ices  in 
settling  the  estate.  Nor  does  the  fact  that  the  legacy  to 
Miss  Barnes  was  given  as  compensation  for  her  services  to 
be  rendered  as  trustee,  take  the  case  out  of  the  general  rule. 
Though  it  was  given  for  compensation  for  services,  it  was 
for  services  to  be  rendered,  and  it  was  optional  with  the 
legatee  whether  she  would  accept  the  trust  and  so  become 
liable  to  perform  the  services  or  not.  In  Church  at  Acquaek- 
anonk  v.  Executors  of  Ackemian^  Sax.  40,  it  was  held  that  a 
legacy  given  to  a  widow  in  lieu  of  dower  was  within  the 
common  rule,  and  bore  interest  only  after  one  year  from  the 
testator's  death. 

The  legatee  in  the  case  under  consideration  is  entitled  to 
interest  on  her  legacy  from  the  expiration  of  one  year  after 
the  death  of  the  testator. 
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David  G.  Vroom 

V. 

Mart  F.  Marsh. 

A  wife  is  entitled  to  alimony  pendente  liU^  on  a  bill  filed  by  her  hus- 
band to  annul  their  marriage  on  the  ground  of  duress,  which  the  wife 
denies. 


Bill  for  decree  anuulling  marriage.  On  petition  for  tem- 
porary alimony  and  counsel  fee. 

Mr.  B.  Williamson^  for  the  defendant. 

Mr.  S.  C.  Mountj  for  the  complainant. 

The  Chancellor. 

This  is  an  application  for  alimony  pendente  lite,  and  coun- 
sel fee.  The  complainant  files  his  bill  for  a  decree  annul- 
ling the  marriage  between  him  and  the  defendant.  He,  of 
course,  admits'  a  marriage  de  facto.  He  alleges  that  he  was 
compelled,  by  duress,  to  enter  into  the  contract.  The  fact 
that  he  is  before  this  court  denying  the  validity  of  the  mar- 
riage, and  in  this  proceeding  seeking  to  annul  it,  is  not, 
of  itself,  enough  to  relieve  him  from  the  support  of  the 
defendskut pendente  lite;  for,  as  before  stated,  he  admits  that 
there  was  a  de  facto  marriage,  which  is  still  subsisting. 
North  V.  North,  1  Barb.  Ch.  241.  The  defendant,  by  her 
answer,  denies  any  participation  in,  or  knowledge  of,  the 
alleged  duress,  or  of  the  existence  of  it ;  but  declares  that 
she  understood  at  the  time  that  the  marriage  was  wholly 
voluntary  on  the  part  of  the  complainant.  There  will  be 
an  allowance  of  five  dollars  a  week  for  ad  interim  alimony, 
with  a  counsel  fee  of  one  hundred  dollars. 
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James  D.  Fish  and  others 


Thb  New  York  Water  Proof  Paper  Company  and  others. 

1.  A  trust  to  sell  lands,  even  on  a  contingency,  confers  a  fee  simple, 
and,  in  order  to  carry  out  the  intention  of  the  parties,  the  trust  deed 
may  be  reformed  so  as  to  convey  a  fee. 

2.  Besides  a  mortgage  on  lands,  a  chattel  mortgage,  covering  the  fix- 
tures thereon,  was  executed  at  the  same  time  and  to  secure  the  same 
debt,  consisting  of  several  bonds. — Held,  that  one  bondholder  could 
not,  by  obtaining  a  judgment  on  his  bond  and  levying  on  such  fix- 
tures, acquire  a  preference  over  the  other  bondholders,  even  if  those 
fixtures  were  not  part  of  the  realty  and  the  chattel  mortgage  had  not 
been  refiled  within  the  time  required.     (Rev,  p.  709,  J  41.) 

3.  As  between  mortgagor  and  mortgagee,  a  chattel  mortgage  is  good 
without  refiling. 

±(iil  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr,  G.  AckersoUy  Jr.y  for  complainants. 

Mr.  Joseph  C.  Potts^  for  defendants. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  two  mortgages,  one  upon 
land  and  premises  with  the  appurtenances  in  Bergen 
county,  and  the  otlier  in  the  nature  of  a  mortgage  of  chat- 
tels, but  upon  certain  machinery  and  fixtures  in  the  factory 
on  the  premises.  Those  mortgages  are  of  the  same  date, 
July  22d,  1873,  and  were  made  by  The  New  York  Water 
Proof  Paper  Company  to  the  complainants,  as  trustees  for 
the  holders  of  certain  bonds,  for  $15,000  in  the  aggregate, 
besides  interest,  made  by  the  company  to  the  complainants 
as  trustees.      The  bill  prays  that  the  first-mentioned  mort- 
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gage,  which  is  without  words  of  inheritance,  may  be 
reformed  so  as  to  pass  an  estate  in  fee.  The  defendants  are 
all,  with  one  exception,  bondholders.  That  defendant  is 
the  plaintiff  in  an  attachment  in  the  supreme  court  of  this 
state  against  the  company,  but  it  is  alleged  that  his  claim 
has  been  paid.  One  of  the  bondholders,  Solomon  D. 
McMillan,  is  made  a  party  defendant  in  respect,  also,  to  two 
judgments  recovered  by  him  against  the  company  in  the 
supreme  court  of  this  state  in  1875. 

The  bonds  all  became  due  on  the  first  of  August,  1874. 
Under  executions,  issued  on  his  judgments,  McMillan  levied 
on  the  following  property,  which  was  then  in  the  buildings 
on  the  mortgaged  premises:  A  steam-engine  of  forty 
horse-power  and  the  boiler ;  a  chemical  machine  and  wash- 
ing apparatus ;  a  set  of  thirteen  drums ;  some  driers,  with 
the  pipes  and  fixtures  thereto ;  a  set  of  calenders  of  three 
metal  rolls;  a  paper  trimming  and  cutting  machine;  three 
sets  of  embossing  and  enameling  rolls,  with  frames ;  a  force- 
pump,  and  a  steam-pump  with  the  shafting,  pipes,  pulleys 
and  belting  in  the  factory.  This  property  is  not  mentioned 
in  the  mortgage  first  above  mentioned,  but  is  described  in 
the  other,  which  is,  as  already  stated,  in  the  nature  of  a 
chattel  mortgage,  and  both  were  made  to  secure  the  pay- 
ment of  the  bonds.  After  the  filing  of  the  bill,  McMillan 
was  restrained  by  injunction  in  this  suit  from  selling  the 
property  which  he  had  so  levied  upon. 

That  the  company  intended  to  mortgage  the  fee  of  their 
real  property  described  in  the  first-mentioned  mortgage,  is 
manifest  from  the  proof;  and,  indeed,  it  is  not  denied  by 
McMillan  in  his  answer.  lie,  indeed,  denies  that  there  was 
any  understanding  or  agreement  between  the  company  and 
the  complainants  that  the  mortgaged  property  should  be 
conveyed  to  the  latter  in  any  manner  or  by  any  estate 
different  from  that  on  which  they  were  conveyed  as  set 
forth  in  the  mortgage ;  but  he  does  not  deny  that  it  was  the 
intention  of  the  company  to  mortgage  the  premises  in  fee, 
and  that  it  was  the  expectation  of  the  bondholders  that  the 
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mortgage  would  convey  such  an  estate.  He  says,  further, 
in  his  answer,  that  if  there  was  a  mistake  it  was  a  mistake 
as  to  what  waa  the  law,  and  he  insists  that  no  relief  can  be 
afforded  for  it  in  equity.  He  does  not  answer  the  statement 
of  the  bill  that  when  the  mortgage  was  executed  the  direct- 
ors supposed  that  it  had  been  so  drawn  as  to  mortgage  the 
premises  in  fee-simple.  He  was  one  of  the  board  of  direct- 
ors at  that  time,  and  could  have  answered  this  statement. 
He  offers  no  proof  on  the  subject.  It  appears  from  the 
testimony  on  the  part  of  the  complainants  that  there  was  no 
intention  on  the  part  of  the  company  to  mortgage  any  less 
estate  than  a  fee,  and  that  it  was  supposed  by  those  who 
were  interested  in  the  mortgage  that  no  less  estate  was 
mortgaged  thereby.  The  mortgage  was  drawn  and  executed 
in  New  York.  It  conveys  the  premises  to  the  "  parties  of 
the  second  part  (the  trustees),  as  trustees,  or  the  survivor  of 
them,  and  to  their  successors  and  successor  and  assigns,  to 
the  only  proper  use,  benefit  and  behoof  of  the  said  parties 
of  the  second  part,  or  the  survivor  of  them,  or  their  succes- 
sors or  successor."  Part  of  the  trust  declared  in  the  mort- 
gage is  that  in  ease  of  such  default  in  payment  as  is  therein 
mentioned,  the  trustees,  or  their  survivor,  or  their  or  his 
successor  or  successors,  shall. enter  upon  and  take  possession 
of  the  premises  and  the  appurtenances,  and,  at  the  request 
of  the  holders  of  the  bonds  to  the  value  of  §500,  soil  the 
premises  in  the  manner  provided  by  law  in  cases  of  fore- 
closure of  mortgage  upon  real  estate  situated  in  the  state  of 
New  Jersey,  and  from  the  avails  of  any  such  sale  first  pay 
and  discharge  all  legal  expenses  and  disbursements  by  them 
incurred  about  the  business  of  the  trust  by  that  instrument 
created,  and  then  apply  the  residue  to  the  payment  pro  rata 
of  the  principal  and  interest  of  the  bonds,  and  render  the 
overplus,  if  any,  to  the  company.  This  is  the  declaration 
of  a  trust  of  the  property  to  sell  it  through  foreclosure  pro- 
ceedings to  raise  the  money  necessary  to  pay  the  costs  of 
executing  the  trust,  and  the  amounts  due  to  the  bond- 
holders.    The  bonds  were  issued  to  the  creditors  of  i\Q 
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company  to  secure  the  payment  of  its  debts  to  them.  A 
trust  to  sell,  even  on  a  contingency,  confers  a  fee-simple  as 
indispensable  to  the  e^^ecution  of  the  trust.  Lewin  on 
Trusts,  250,  251;  Perry  on  Trusts,  §315.  The  mortgage 
should  be  reformed  so  as  to  convey  a  fee-simple  by  its 
terms. 

It  appears  that  the  mortgage  upon  the  machinery  and 
fixtures  was  filed  according  to  the  provisions  of  the  act  con- 
cerning mortgages  in  respect  to  mortgages  of  chattels.  No 
copy  of  it,  with  a  statement  exhibiting  the  interest  of  the 
mortgagees  in  the  property  therein  claimed  by  them  by 
virtue  thereof,  was  filed  in  the  clerk's  office  within  thirty 
days  next  preceding  the  expiration  of  one  year  from  the 
date  of  the  filing  of  the  mortgage,  and  McMillan  insists 
that,  therefore,  he,  by  virtue  of  his  levy,  has  priority  of  lien 
on  the  machinery  and  fixtures.  But  it  is  very  clear  that 
the  machinery  and  fixtures  pass  by  the  mortgage  of  the 
land  with  the  appurtenances.  They  were  all  in  place  in  the 
factory  when  the  mortgage  was  executed.  They  were  put 
into  the  factory  for  the  very  business  for  which  it  was  built. 
The  proof  is,  that  the  steam-engine  is  upon  a  stone  founda- 
tion, which  was  built  for  it ;  the  boiler  is  bricked  in ;  the 
chemical  machine  and  washing  apparatus  are  bolted  into 
the  beams,  and  the  floor  was  built  to  accommodate  them. 
If  taken  out  there  would  be  no  floor  where  they  now  are. 
They  cannot  be  taken  out  of  the  building  without  destroy- 
ing them.  If  any  of  the  other  machinery  connected  with 
the  chemical  machine  and  washing  apparatus  were  removed 
it  would  be  of  no  use  for  any  other  purpose.  The  drum 
driers  are  very  heavy  machines,  set  on  a  heavy  stone  founda- 
tion, sunk  to  the  depth  of  about  four  feet  below  the  surface, 
and  about  six  or  seven  feet  wide,  and  built  to  accommodate 
them.  They  will  each  weigh  about  a  ton,  and  the  whole 
thirteen,  with  their  supports  and  frames,  will  weigh  about 
twenty-three  tons.  They  are  fastened  to  the  foundation  on 
which  they  are  set  by  heavy  bolts  running  through  the 
fofindatioD,  and  the  bolts  were  masoned  in  when  the  foun- 
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(lation  was  built.  The  drums  are  run  by  a  belt,  with 
shafting  connected  with  the  engine,  and  the  shafting  is 
bolted  to  the  ceiling.  The  calenders  and  metal  rolls  are 
bolted  fast  to  the  beams,  and  are  connected  with  the  engine 
in  the  same  way.  The  paper  trimming  and  cutting 
machine  is  fixed  in  the  same  manner  as  the  calenders,  and 
is  run  in  the  same  way.  The  embossing  and  enameling 
machines  are  set  upon  a  heavy  stone  foundatioii,  built  in 
the  same  way  as  that  in  which  the  driere  are  set,  and 
fastened  in  the  same  manner.  The  force-pump  is  bolted  to 
the  beams,  the  floor  being  supported  by  beams  from  below 
to  sustain  the  pump.  The  pump  has  steam  connections 
with  the  boiler  and  engine.  The  steam-pipes  run  all 
through  the  building.  They  are  connected  with  the  boiler, 
and  run  along  the  sides  of  the  building,  being  fastened  to  it 
by  staples.  The  machinery  was  put  into  the  building  as 
permanent  fixtures.  The  property  (except  the  land)  has  no 
value  except  for  manufacturing  purposes.  The  mortgage, 
in  the  nature  of  a  mortgage  of  chattels,  was  given  with  a 
view  to  securing  to  the  bondholders  all  the  property  of  the 
company,  and  to  avoid  all  questions  which  might  arise  as  to 
the  character  of  the  machinery  and  fixtures.  As  between 
mortgagor  and  mortgagee  all  the  property  in  question 
should  be  treated  as  part  of  the  realty.  Quimby  v.  Man- 
hattan Cloth  and  Paper  Co.,  9  C  E,  Gr.  2G0.  Nor  is  the 
question  at  all  aflfected  by  the  fact  that  the  property  was 
mortgaged  by  a  separate  mortgage,  as  though  it  were 
chattels.     Ibid. 

But  again,  it  appears  by  McMillan's  answer  that  his  judg- 
ments are  founded  on  the  bonds  held  by  him,  and  which 
are  part  of  those  secured  by  the  mortgage.  He  cannot,  in 
equity,  be  permitted  to  obtain  an  advantage,  by  means  of 
his  judgments,  over  the  other  bondholders.  He  has  no 
equity  by  reason  of  his  judgments.  If  the  machinery  and 
fixtures  are,  as  between  the  mortgagor  and  moitgagees,  chat- 
tels, the  latter  have  lost  their  right  to  have  recourse  to  them 
for  the  payment  of  their  mortgage  as  against  the  mortgagor, 
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though  no  copy  of  the  mortgage  was  filed  within  thirty 
days  next  preceding  the  expiration  of  a  year  from  the 
filing  of  the  mortgage.  McMillan  claims  a  legal  lien  under 
the  levy  on  the  executions  issued  upon  his  judgments,  and 
insists  that  he  is  entitled  to  be  regarded  as  a  vigilant 
creditor  who,  by  his  diligence  and  the  negligence  of  the 
mortgagees,  has  acquired  a  lien  superior  to  that  of  the  latter 
on  part  of  the  mortgaged  property.  But  the  mortgagees 
are  trustees  for  him  and  his  fellow-bondholders  to  secure 
debts  which  include  those  for  which  he  has  recovered  his 
judgments.  The  claim  which  he  asserts  cannot  be  recog- 
nized in  equity.  To  permit  him  to  proceed  at  law  for  the 
collection  of  his  debts  by  execution  against  the  mortgaged 
property  would  disturb  the  pro  rata  distribution  of  the  pro- 
ceeds of  the  sale  in  case  of  a  deficiency  of  the  fund  to 
satisfy  the  whole  debt  which  the  mortgage  was  made  to 
secure,  and  would  give  him  an  inequitable  preference  over 
his  associates.  Pennock  v.  Cbe,  23  How,  117.  The  injunc- 
tion will  be  made  perpetual. 

The  mortgage  will  be  reformed  by  substituting  the  word 
"  heirs  "  for  the  word  "  successors,"  and  the  complainants 
are  entitled  to  a  decree  for  the  amount  of  principal  and 
interest  due  on  their  mortgage,  and  to  a  sale  of  the  mort- 
gaged premises  to  make  such  amount. 


Samuel  Streit  and  others 

r. 
The  Citizens  Fire  Insurance  Company  and  others. 

1.  Though  an  insurance  company  may,  under  the  48th  section  of  the 
act  to  provide  for  the  regulation  and  incorporation  of  insurance  com- 
panies, (Rev.  p.  505,)  be  regarded  as  insolvent  if  it  fail  to  make  up,  on 
the  order  of  the .  insurance  commissioner,  deficiency  in   its  capital 
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2»tock,  it  will  not  be  beld  to  he  indolTent  under  tlie  TCkh  secckni  of  the 
act  concerning  oorpon^onjv  merelj  because  of  sach  defioienej.  if  it 
be  aoWent  in  fact. 

2.  That  an  insurance  compAnj  has  ceased  to  do  bosineas  as  sach, 
that  it  has  re-in^nrcd  its  risks,  and  that  its  officers  are  engaged  merelr 
in  collecting  its  adtw^ts  and  pajing  its  debts^  are  not  sufficient  reasons 
for  appointing  a  receiver  or  iiisiiing  an  injunction. 

3.  Where  a  corporation  has  ceased  to  do  business^  and  apparently 
nothing  remains  to  be  done  but  to  pay  its  debts  and  diride  the  surplus 
among  the  stockholders,  it  is  the  duty  of  the  directors  under  R£v.  p. 
182, 1  34,  to  call  a  stockholders'  meeting. 

4.  That  a  large  majority  of  stockholders  b  in  faror  of  a  particular 
pUn  of  management  or  proposed  transaction^  will  not  prevent  this 
court  from  extending  its  protection  over  the  rest  of  the  stockholders, 
or  any  of  them,  on  sufficient  grounds. 


•Bill  for  relief.  On  bill  and  affidavits,  and  answer  and 
affidavits,  and  order  to  show  cause  and  depositions  taken 
thereunder. 

Mr.  T.  y.  Me  Carter y  for  complainants. 

Mr,  Joseph  Coult^  Mr.  JE.  M.  Pennington  and  Mr.  H.  C. 
Pitnei/,  for  defendants. 

The  Chancellor. 

The  bill  alleges  that  the  defendant  corporation  is  insolv- 
ent; that  its  directors  have  re-insured  all  its  outstanding 
risks  in  another  Newark  company,  and  have  ceased  to  do 
the  business  for  which  it  was  incorporated ;  that  the  direct- 
ors and  officers,  although  they  are  merely  engaged  in  wind- 
ing up  the  concern,  have  failed  and  refused  to  call  any 
meeting  of  the  stockholders  to  communicate  the  condition 
of  the  company  and  its  aftairs  ;  that  they  are  still  continuing 
to  occupy  the  same  office  which  they  occupied  when  the 
company  was  in  the  full  tide  of  its  business  (the  rent  of  the 
office  is  $2,000  a  year),  although  for  all  the  purposes  for 
which  an  office  is  now  required  they  might  be  sufficiently 
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accommodated  with  an  office  at  a  much  lower  rent ;  that 
they  still  continue  to  pay  the  same  salaries  to  the  officers  as 
heretofore  ;  that  they  are  paying  to  the  president  $1,000  a 
year,  and  to  the  secretary  $1,200  a  year,  and  are  employing 
a  traveling  agent  to  collect  premiums  due  the  company; 
that  they  are  dealing  with  the  assets  wastefully,  and  in  such 
a  manner  as  to  promote  their  own  interest  and  prejudice 
that  of  the  other  stockholders ;  that  they  have  publicly 
advertised  the  assets  for  sale  and  are  proceeding  to  convert 
them  into  cash  with  all  practicable  dispatch,  to  the  detri- 
ment of  the  interests  of  the  stockholders  therein ;  that  in 
one  instance  they  disposed  of,  by  assignment  thereof  to  one 
of  the  directors  (who  subsequently  collected  the  amounts  due 
thereon  in  full),  two  good  and  well-secured  mortgages  on 
property  in  the  city  of  Newark,  amounting  together  to  the 
sum  of  $8,000,  for  $6,000,  thus  causing  the  stockholders  an 
unnecessary  loss  of  $2,000 ;  that  though,  as  the  complainants 
insist,  the  directors  have  no  right  to  do  so  without  giving 
the  other  stockholders  an  opportunity  to  be  previously 
heard  in  the  matter,  they  intend  to  repay  out  of  the  assets 
$60,000  to  certain  stockholders  who  contributed  that  money 
in  1877,  to. make  up  deficiencies  in  the  reserve;  that  the 
president  refused,  on  application  on  the  part  of  one  of  the 
complainants,  to  show  the  resolution  on  the  minutes  in 
regard  to  that  contribution ;  that  the  complainants  have 
been  unable,  on  application,  to  obtain  a  copy  or  inspection 
of  the  contract  of  the  re-insurance  above  referred  to ;  that 
the  directors  and  officers  have  transferred  to  the  attorneys 
of  the  company,  in  trust,  all,  or  nearly  all,  of  the  securities 
of  the  company,  and  that  the  trustees  have  transferred  part 
of  them  to  the  Peoples  Insurance  Company,  of  Newark,  for 
premiums  for  the  re-insurance,  and  hold  the  rest  in  trust 
for  the  Citizens  company,  and  that  the  trustees  have  given 
no  security  whatever  for  the  administration  of  their  trust  in 
respect  to  the  securities  so  transferred  to  them.  The  bill 
prays  an  injunction  and  receiver.  On  the  filing  of  the  bill 
an  order  to  show  cause  was  granted.     The  defendants  have 
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answered,  and  depositions  to  be  used  on  the  hearing  of  the 
order  have  been  taken  on  both  sides. 

The  70th  section  of  the  "  act  concerning  corporations" 
provides  that  application  may  be  made  to  this  court  against 
any  incorporated  company  which  shall  have  become  insolv- 
ent or  shall  suspend  its  ordinary  business  for  want  of 
funds  to  carry  it  on;  and  it  also  provides  for  the  action 
of  this  court  in  the  premises,  in  restraint  of  the  company 
and  its  officers  and  agents,  on  it  being  made  to  appear  to 
the  chancellor  that  the  company  has  become  insolvent,  and 
is  not  about  to  resume  its  business  in  a  short  time,  with 
safety  to  the  public  and  advantage  to  the  stockholders. 

The  72d  section  provides  for  the  appointment  of  a 
receiver  or  trustees  to  wind  up  the  company,  if  the  circum- 
stances of  the  case  and  the  ends  of  justice  require  it. 

The  complainants'  counsel  insists  that  the  provisions  of 
the  48th  section  of  the  "act  to  provide  for  the  regulation 
and  incorporation  of  insurance  companies,"  {Iiei\  p.  505,)  fur- 
nish a  criterion  as  to  what  shall  be  regarded  as  insolvency 
in  the  case  of  insurance  companies,  diffijrent  from  and  in 
addition  to  those  which  existed  previously  to  the  passage 
of  that  act ;  that  whenever  it  shall  appear  that  .a  company 
is  in  the  condition  which,  under  that  section,  would  make  it 
the  duty  of  the  secretary  of  state  to  require  it  to  make  up 
deficiency  in  its  capital  stock,  it  should  be  held  to  be  insolv- 
ent, under  the  70th  section  of  the  act  concerning  corpora- 
tions. 

The  provision  of  the  insurance  act  just  referred  to  is,  that 
whenever  it  shall  appear,  as  the  result  of  the  examination 
by  the  secretary  of  state  or  his  representatives,  that  the 
assets  of  any  fire  insurance  company  organized  under  the 
laws  of  this  state,  after  charging  it  with  an  amount  requisite 
for  the  re-insurance  of  all  its  outstanding  risks,  and  w^ith  its 
other  proper  liabilities,  excepting  capital  stock  paid  in, 
amount  to  less  than  three-fourths  of  such  capital,  if  it  be  a 
joint  stock  capital  company,  or,  in  the  case  of  nmtual  com- 
panies, if  the  assets,  less  unsettled  claims  and  other  actual 
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liabilities,  amount  to  less  than  three-fourths  of  the  sum 
requisite  for  re-insurance,  the  secretary  of  state  shall  call  on 
the  company  to  make  up  such  deficiency  within  such  rea- 
sonable time  as  he  shall  fix,  and  in  case  of  failure  to  comply 
with  such  requisition,  he  shall  communicate  the  fact  to  the 
attorney-general,  whose  duty  it  shall  be  to  apply,  forthwith, 
to  the  chancellor  for  an  order  to  show  cause  why  an  injunc- 
tion should  not  issue  restraining  the  company  from  further 
business,  &c.,  &c.     Rev,  p.  515. 

It  is  obvious  that  the  construction  contended  for  on  the 
part  of  the  complainants,  cannot  be  adopted.  The  mere 
impairment  of  the  capital  of  a  company,  even  though  it  be  to 
the  extent  of  more  than  one-fourth,  is  by  no  means  evidence 
of  a  condition  of  insolvency.  The  secretary  of  state,  under 
the  provision  just  quoted,  is  to  call  upon  a  capital  stock 
company  to  make  up  deficiency  under  circumstances  which 
are  in  nowise  indicative  of  insolvency ;  for,  though  its  assets 
be  sufficient  to  pay  its  debts  and  liabilities,  if,  after  charging 
it  with  a  sum  sufficient  to  pay  the  re-insurance  of  all  its  risks 
and  its  other  proper  liabilities,  (that  is,  after  providing  for 
all  its  liabilities  to  its  policy-holders  and  creditors,)  its  capi- 
tal stock  shall  appear  to  be  impaired  to  the  extent  of  more 
than  twenty-five  per  cent.,  he  may  then  require  it  to  make 
up  the  deficiency.  Though  it  might  appear  that  the  com- 
pany would,  if  wound  up,  have  a  million  of  dollars  of  capital 
left,  notwithstanding  the  impairment,  the  act,  nevertheless, 
authorizes  the  secretary  to  require  it  to  make  up  the  defi- 
ciency in  its  capital.  It  would  be  absurd  to  say,  in  such  a 
case,  that  the  company  is  insolvent. 

The  legislature  has  deemed  it  proper  to  exercise  a  censor- 
ship over  insurance  companies,  and,  as  a  measure  of  safety 
to  the  public,  to  require  a  company  whose  capital  is  impaired 
to  the  extent  of  more  than  one-fourth,  at  once  to  make  up 
the  deficiency,  under  penalty  of  being  compelled  to  cease 
doing  business.  But  it  never  meant  to  declare  that  such  a 
condition  should  be  regarded  as  a  condition  of  insolvency, 
though,  under  such  circumstances,  in  case  of  a  failure  to 
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comply  with  the  requirement,  the  company  may,  merely 
because  of  that  failure,  be  wound  up  by  this  court.  That 
condition  of  impairment  of  capital  and  failure  to  make  up 
the  deficiency,  though  not  a  condition  of  insolvency,  is,  by 
the  provisions  of  the  insurance  act,  made  sufficient  to  war- 
rant action  on  the  part  of  this  court,  which,  without  the 
provision  under  consideration,  could  not  be  taken,  except 
on  proof  of  the  existence  of  insolvency.  The  Citizens  Fire 
Insurance  Company  cannot  be  said  to  be  insolvent.  Indeed, 
it  is  not  insisted  that  it  is  so,  according  to  the  common 
understanding  of  the  term.  It  has  provided  for  all  its  risks, 
and  is  able  to  pay  all  its  other  liabilities  out  of  the  cash  in 
its  treasury,  and  other  assets  which  can  be  made  immedi- 
ately available  without  sacrifice ;  and  it  will,  after  such  pay- 
ment, have  a  large  surplus  of  assets  distributable  among  its 
stockholders.  But  it  has  suspended  its  ordinary  business 
for  want  of  fimds.  It  has  ceased  to  do  business  as  an  insur- 
ance company,  and  its  directors  and  officers  are  now 
engaged  merely  in  collecting  its  assets  and  paying  its  debts. 
This  fact,  however,  is  not,  of  itself,  enough  to  entitle  the 
complainants  to  an  order  of  the  court  appointing  a  receiver, 
or  even  to  an  injunction. 

The  chancellor,  before  granting  an  injunction,  is,  by  the 
terms  of  the  act  concerning  corporations,  to  be  satisfied  not 
only  that  the  company  is  not  about  to  resume  its  business 
in  a  short  time  with  safety  to  the  public  and  advantage  to 
the  stockholders,  but  that  it  has  become  insolvent,  and  even 
in  such  ca^e  it  is  not  obligatory  on  him  to  appoint  a 
receiver  {Rawnsley  v.  Trenton  Ins,  Go.j  1  Stock.  347),  but  he 
may  in  his  discretion  do  so  if  the  circumstances  of  the  case 
and  the  ends  of  justice  require.  The  crippled  condition  of 
this  company  is  not,  so  far  as  appears  or  is  alleged,  due 
to  lack  of  integrity  in  the  management.  Its  misfortunes 
are  imputed  to  other  causes,  which  also  have  disastrously 
affected  other  companies  elsewhere.  The  conduct  of  the 
defendants  (the  directors  and  officers)  in  their  management 
of  the  affairs  of  the  company  since  the  interdict  of  this  court 
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was,  under  the  provisions  of  the  insurance  act,  laid  upon 
the  company,  is  the  ground  of  the  present  application.-  It 
appears  that  at  the  close  of  1876  the  annual  statement  of  the 
company  showed  that  its  reserve  fund  was  considerably 
impaired ;  and  in  order  to  make  it  good,  some  of  the  stock- 
holders contributed  to  the  assets  for  the  purpose,  in  various 
securities,  the  sum  of  $60,000.  This  money,  according  to 
the  agreement  then  made  between  them  and  the  company, 
was  to  be  repaid  to  them,  with  interest,  whenever  the  net 
surplus  over  and  above  all  legal  and  necessary  reservations 
should  be  sufficient  to  pay  the  entire  amount  thus  received 
by  the  company,  the  company  to  have  the  Tight  at  its  option 
to  release  the  securities  at  the  value  at  which  they  were 
received  by  it.  The  company  was  thus  enabled  to  proceed 
with  its  business  of  insurance,  and  did  so  up  to  July,  1877, 
when  the  secretary  of  state,  upon  an  examination  of  the 
condition  of  the  company,  found  that  an  impairment  of  the 
capital  existed  to  the  amount  of  more  than  thirty  per  cent, 
(the  capital  was  $200,000),  and  called  upon  the  company  to 
make  up  the  deficiency,  and,  on  its  failing  to  do  so,  instituted 
proceedings  in  this  court  against  it  under  the  insurance  act, 
and  an  injunction  was  thereupon  issued. 

The  company  then,  with  his  approval,  re-insured  all  its 
outstanding  risks  in  the  Peoples  Insurance  Company,  of 
the  city  of  Newark,  and  to  secure  to  that  company  payment 
of  the  premiums  for  re-insurance,  and  also  to  secure  the 
payment  of  the  debts  of  the  company,  assigned  all  its  bonds 
and  mortgages  to  its  attorneys  in  trust  for  those  purposes. 
This  action  was  taken  in  accordance  with  an  understanding 
on  the  part  of  the  company  that  it  would  be  satisfactory  to 
the  secretary  of  state,  and  it  was  so,  in  fact.  The  proceed- 
ings in  this  court  were  then  dismissed,  and  the  injunction, 
of  course,  thereby  dissolved.  Since  that  time  the  company 
has  transacted  no  insurance  business,  but  the  directors  and 
officers  have  been  engaged  in  collecting  the  money  due  to  it 
and  paying  its  debts.  It  appears  that  all  the  action  which 
has  been  taken  by  the  directors  and  officers,  for  the  extrica- 
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tiou  of  the  company  from  its  embarrassment,  has  received 
the  sanction  of  the  secretary  of  state  as  insurance  commis- 
sioner. The  assignment  in  trust  was,  according  to  the 
answer,  accepted  by  the  trustees,  at  the  request  of  the  Peo- 
ples company,  the  Citizens  company,  and  the  secretary  of 
state.  The  re-insurance  was  a  judicious  measure,  and  seems 
to  have  been  very  carefully  and  economically  accomplished  ; 
and  the  assignment  in  trust  was,  under  the  circumstances,  a 
necessary  concomitant.  No  suggestion  is  made  against  the 
responsibility  of  the  Peoples  company.  In  the  whole  trans- 
action there  appears  to  be  nothing  to  condemn,  unless  it  be 
the  transfer  by  the  Citizens  company  of  all  its  bonds  and 
mortgages  to  trustees.  That,  however,  became  a  necessity 
of  the  situation,  and  was  done,  as  before  stated,  with  the 
sanction  of  the  secretary  of  state,  and  was  supposed  at  the 
time  to  be  necessary,  as,  in  fact,  it  was,  to  avert  the  impend- 
ing danger  that  the  company's  affairs  would  pass  into  the 
hands  of  a  receiver  for  settlement.  The  arrangement  has 
brought  no  injury  to  the  company  or  its  property.  The 
bonds  and  mortgages  which  remain  in  the  hands  of  the  trust- 
ees may^  now  that  the  purposes  of  the  trust,  so  far  as  the 
payment  of  the  premiums  for  re-insurance  and  security  for 
unpaid  losses  and  other  debts  of  the  company  are  concerned, 
have  been  answered,  be  delivered  over  to  the  company. 
The  trustees  have  acted  without  compensation,  and,  as  far 
as  appears,  with  fidelity.  No  allegation  is  made  to  the  con- 
trary. The  fact  that  the  directors  and  officers  acted  in  this 
matter  with  the  approval  of  the  secretary  of  state,  as  insur- 
ance commissioner,  and  the  admitted  fact  that  the  company 
was  in  a  great  strait,  is  sufficient  excuse  for  their  unusual 
action.  Nor  does  their  conduct  in  retaining  the  office  of  the 
company  as  a  place  of  business  appear  to  be  in  anywise 
reprehensible.  The  company's  lease  of  the  premises  has  not 
yet  expired,  and  the  efforts  made  to  obtain  consent  to  a  sur- 
render have  not  been  successful.  It  does  not  appear  that 
they  could  have  obtained  a  tenant  for  the  premises.  Their 
action  in  continuing  the  salaries  of  the  president  and  secre- 
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tary,  and  in  employing  an  agent  to  collect  money  due  the 
company  for  premiums,  does  not  appear  to  be,  under  the 
circumstances,  such  as  to  call  for  the  censure  of  this  court. 
Nor  have  they  so  dealt  with  the  securities,  in  their  efforts  to 
convert  them  into  cash,  as  to  warrant  any  imputation  on 
their  integrity.  The  evidence,  indeed,  discloses  the  fact 
that  but  for  the  rescission  of  the  contract  by  the  president, 
by  the  advice  of  counsel,  one  of  the  directors  would  have 
realized  a  large  sum  of  money  for  his  own  individual  gain, 
in  purchasing  from  the  company  two  of  the  mortgages  held 
by  it,  and  immediately  disposing  of  one  of  them  to  the 
mortgagor,  not,  as  stated  in  the  bill,  for  the  full  amount  due, 
but  for  a  sum  much  larger  than  that  paid  by  him  to  the 
company  for  the  mortgage.  This  transaction,  however,  was 
not  consummated ;  and  there  is  no  reason  to  believe  that 
any  member  of  the  board,  or  any  of  the  officers,  participated 
in  or  was  cognizant  of  the  design  of  the  purchaser  of  the 
securities.  Besides,  the  president  appears  to  have  acted 
promptly  in  the  matter  for  the  protection  of  the  company. 
The  repayment  of  the  $60,000  to  the  stockholders  who 
advanced  that  money  to  the  company,  was  not  only  justifi- 
able, but  it  would  be  difficult  to  find  a  reason  why  it  should 
not  have  been  done,  except  as  to  those  of  them  who  were, 
when  it  was  repaid,  indebted  to  the  company.  The  debts 
due  from  them  should  have  been  provided  for  before  pay- 
ment of  money  or  delivery  of  securities  to  them.  The 
directors  did  not  act  wisely  or  fairly  towards  their  fellow- 
stockholders,  in  paying  over  or  delivering  securities  to  those 
debtors  for  the  parts  which  they  advanced  of  the  $60,000, 
while  the  debts  which  they  owed  to  the  company  were 
unpaid  or  insufficiently  secured.  There  are  some  other 
matters  in  the  management  of  the  affairs  of  the  company 
which  were  more  or  less  criticised  on  the  hearing  of  the 
order,  but  none  of  them  are  mentioned  in  the  bill.  They 
came  out  in  the  depositions.  I  do  not  deem  it  necessary  to 
speak  of  them  in  detail.  It  is  enough  to  say,  that  they  are 
not  stated  in  the  bill.     Rawnsley  v.  Trenton  Ins.  Co.^  supra. 
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Nor  are  they  immediately  connected  with  the  subject  matter 
of  the  complaint,  but  are  connected  with  the  past  manage- 
ment of  the  company  antecedent  to  the  time  when  it  ceased 
to  do  business. 

It  would  have  been  more  prudent  for  the  directors  to 
have  called  a  meeting  of  the  stockholders  as  soon  as  they 
detennined  that  the  company  must  cease  to  do  business,  and 
probably  be  wound  up.     And  they  ought  to  have  done  so. 

The  34th  section  of  the  act  concerning  corporations  pro- 
vides that  the  directors  of  any  company  incorporated  under 
any  law  of  this  state  shall  call  a  meeting  of  the  stockholders, 
when,  in  their  judgment,  it  shall  be  deemed  advisable  and 
most  for  the  benefit  of  the  corporation  that  it  should  be 
dissolved  before  the  expiration  of  the  time  limited  in  its 
charter.  It  is  true,  the  board  of  directors  of  this  company 
may  not  have  deemed  it  ad\nsable  and  most  for  the  benefit 
of  the  corporation  that  it  should  be  dissolved.  But  the 
company  had  been  compelled  to  cease  doing  business,  and, 
apparently,  nothing  remained  but  to  pay  its  debts  and 
divide  the  residue  of  its  assets  among  the  stockholders. 
Under  such  circumstances  it  was  the  duty  of  the  directors 
to  call  the  stockholders  together.  The  holders  of  three- 
fourths  of  the  stock  of  the  company  have,  by  their  petition 
to  this  court  in  this  cause,  expressed  their  satisfaction  with 
the  management  of  the  affairs  of  the  company  by  the  pres- 
ent directors  and  officers,  and  have  asked  that  a  receiver 
may  not  be  appointed.  The  other  stockholders  are,  of 
course,  entitled,  as  any  holder  of  a  single  share  alone  would 
be,  to  the  protection  of  this  court,  if  a  proper  case  appears. 
The  fact  that  a  large  majority  of  the  stockholders  of  a  com- 
pany are  in  favor  of  any  particular  plan  of  management,  or 
proposed  transaction  in  the  management,  will  not,  of  itself, 
avail  to  prevent  this  court  from  extending  its  protection  to 
the  rest,  or  any  of  them,  against  such  plan  or  transaction, 
if  there  appears  to  be  sufficient  reason  for  so  doing;  and 
this  court  will  protect  stockholders  against  unlawful  acts  of 
directors  by  restraining  them.     The  directors  ought  not  to 
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be  permitted  to  proceed  to  what  will  be,  practically,  the  dis- 
solution of  the  corporation,  without  fully  recognizing  the 
rights  of  all  the  stockholders.  The  fact  that  the  owners  of 
more  than  three-fourths  of  the  stock  concur  in  the  propriety 
of  their  action  hitherto,  is  no  reason  why  they  should  not 
be  required  to  discharge  their  legal  duty  in  calling  a  meet- 
ing of  the  stockholders  before  actually  winding  up  the  com- 
pany. The  question  whether  the  company  is  to  be  wound 
up  or  to  be  continued  should  be  submitted  to  the  stock- 
holders without  unnecessary  delay. 

In  re-insuring  the  outstanding  risks,  and  providing  money 
for  the  payment  of  the  debts,  the  directors  have  but  yielded 
to  the  necessities  of  the  situation,  and  therein  they  are  free 
from  blame.  Nor  are  they  censurable  for  any  disposition 
of  the  assets,  except  that  which  was  made  in  the  repayment 
to  those  of  the  contributors  of  the  ?60,000  who  were 
indebted  to  the  company  the  money  (or  securities  instead 
thereof)  advanced  by  them,  without  first  satisfying  or  secur- 
ing those  debts.  In  placing  all  the  bonds  and  mortgages 
out  of  their  hands,  as  they  did,  they  seem  to  have  yielded 
to  the  necessities  of  the  occasion,  but  the  action,  though  i1 
may  have  been  necessary,  was,  nevertheless,  extraordinary. 
It  was,  of  course,  no  part  of  their  duty,  except  under  very 
unusual  circumstances,  to  pass  over  into  the  hands  of  any 
trustees  whomsoever,  whether  with  or  without  security,  the 
assets  of  the  company  to  such  an  extent.  The  circumstances 
appear  to  have  furnished  suflBcient  justification  for  that 
action,  however.  The  oflBcers  ought  not  to  have  denied  to 
any  stockholder  an  opportunity,*  properly  applied  for,  to 
examine  the  minutes  of  the  meetings  of  the  directors.  The 
directors  ought  not  to  have  proceeded  to  the  sale  of  the 
entire  assets  of  the  company  without  first  calling  a  meeting 
of  the  stockholders.  They  were  warranted  in  selling  so 
much  as  the  pressing  needs  of  the  company  demanded.  All 
these  things,  however,  have  been  done,  and  are,  with  the 
exception  of  the  disposition  of  the  remaining  assets,  beyond 
the   reach  of  the  preventive  power  of  injunction.     The 
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court  may,  and  I  think  it  shoald,  interpose,  so  far  as  to  pro- 
tect the  stockholders  against  a  disposition  of  the  assets, 
further  than  may  be  necessary  to  pay  the  debts  of  the  com- 
pany, and  so  preserve  the  status  quo  until  the  stockholders 
shall  have  been  called  together  to  consider  the  condition  of 
the  company  and  determine  as  to  its  future. 

Though  the  motion  for  a  receiver  is  denied,  the  defend- 
ants will  be  restrained,  until  further  order,  from  disposing 
of  the  assets,  except  so  fer  as  may  be  necessary  for  the  pay- 
ment of  the  debts,  until  a  meeting  of  stockholders  shall 
have  been  held.  The  company  will  be  permitted  to  make 
collections  of  debts  due  to  it,  and  the  defendants  will  be 
required  to  protect  and  preserve  the  company's  property  in 
their  possession,  or  under  their  control,  and  will  be  held 
responsible  to  this  court  therefor  accordingly.  After  the 
annual  meeting  of  the  stockholders,  application  may  be 
made  by  either  party,  on  notice,  for  the  relief  to  which  they 
mav  then  consider  themselves  entitled. 


George  Goodell  and  others,  executors, 

c. 

The  Union  Association  of  the  Children's  Home,  of  Bur- 
lington County,  and  others. 

i .  A  misnomer  of  a  corporation  legatee  will  not  defeat  a  bequest  if 
c«U(*h  legatee  can  be  identified. 

2.  A  gift  to  "Trinity  Church  Sunday  School  in  Mount  Holly,  $1,000 
to  be  safely  invested,  the  interest  to  be  applied  to  making  Christmas 
presents  to  the  scholars  of  said  school,"  is  not  a  legal  charity,  and  is 
void,  also,  for  uncertainty  in  not  designating  the  kind  of  gifts,  and 
because  such  distribution  is  indiscriminate  as  to  persons  and  devoid  of 
all  purpose. 

3.  A  gift  of  "  the  interest  of  $1,000  yearly  to  help  form  a  Young 
Men's  Christian  Association,"  etc.,  is  good  as  a  charity,  and  will  be 
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applied  not  only  to  assist  in  the  formation  of  such  association,  but 
also  in  its  maintenance. 

4.  A  gift  to  testator's  brother  (with  a  provision  for  a  trustee  or  trus- 
tees in  his  stead  in  case  of  his  refusal  or  death)  ^*  of  $10,000  to  the  end 
that  the  interest  be  applied  at  discretion  to  alleviating  the  wants  and 
sufferings  of  the  deserving  poor  of  Mount  Holly,"  is  a  charity  which 
this  court  will  protect  and  effectuate. 


Bill  for  construction  of  will.     On  bill  and  answer. 
Mr,  John  C.  Ten  Eyck^  for  complainant. 
Mr.  F,  B.  LemSy  for  Union  Association^ 

The  Chancellor. 

J.  Wardell  Brown,  deceased,  late  of  the  county  of  Bur- 
lington, by  his  will,  dated  June  10th,  1872,  gave  to  "  The 
Children's  Home  of  Mount  Holly,"  $500;  to  "Trinity 
Church  Sunday  School  in  Mount  Holly,'-  $1,000,  to  be 
safely  invested,  the  interest  "  to  be  applied  to  making 
Christmas  presents  to  the  scholars  of  said  school;"  and  he 
gave  "  the  interest  of  $1,000  yearly  to  help  form  a  Young 
Men's  Christian  Association  in  Mount  Holly,  New  Jersey." 
He  also  made  the  following  bequest : 

"  I  give  to  my  brother,  Charles  Brown,  and  his  heirs  and  assigns  if 
he  dies  before  me,  the  sum  of  $10,000  in  trust ;  nevertheless,  the  amount 
to  be  placed  at  interest  on  good  and  well-secured  bond  and  mortgage, 
the  interest  arising  therefrom  to  be  applied  to  alleviating  the  wants 
and  suffering  of  the  deserving  poor  of  the  town  of  Mount  Holly,  my 
brother  to  be  the  distributer  of  the  said  interest  during  his  life,  to  be 
distributed  by  him  as  in  his  best  judgment  is  right  and  proper,  yearly 
and  every  year.  But  if  he  declines  the  trust,  or  in  the  event  of  his 
death,  then  guardians  or  trustees  to  be  appointed  in  the  usual  manner 
in  such  cases,  who  will  faithfully  carry  out  the  design  of  this  bequest, 
to  be  invested  in  the  best  securities/' 

The  bill  is  filed  for  the  purpose  of  obtaining  the  direction 
of  this  court  as  to  the  payment  of  tliose  legacies. 
S 
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When  the  will  was  made  there  was  not,  and  there  has 
not  been  since  then,  any  charitable  institntion  of  the  name 
of  the  "  Children's  Home  of  Mount  HoUv/'  but  there  then 
was,  and  ever  since  has  been,  a  charitable  institution  there 
known  bv  that  name,  and  havin?  as  its  sign  on  its  buildin^r 
the  words  "Children's  Home,"  but  it  was  incorporated  by 
the  name  of  *'*The  Union  Association  of  the  Children's 
Home  of  BurlinsTton  Countv."  It  is  the  onlv  *"  Children's 
Home  "  in  that  place.  It  has  for  years  past  had,  as  it  still 
has,  a  house  and  land  there  devoted  to  its  charitable 
purposes,  which  are  the  providing  and  maintaining  there  a 
home  for  its  bonetieiaries,  who  are  destitute  white  children, 
and  it  supports,  provides  for  and  trains  up  such  children 
there  entirely  out  of  its  own  funds.  By  its  act  of  incorpora- 
tion it  is  authorized  to  take  and  hold  real  and  personal 
property.  There  is  no  corporate  institution  in  Mount  Holly 
bv  the  name  of  "  Trinity  Church  Sundav  School  in  Mount 
Holly,''  but  there  is,  and  was  when  the  will  was  made,  an 
incorporated  religious  society  there  by  the  name  of  "  The 
Rector,  Wardens  and  Vestrvmen  of  Trinitv  Church  in 
Mount  IIoUv.''  It  has  a  Sundav  school  connected  with  it, 
and  constituting  part  of  its  means  of  religious  instruction 
and  worship. 

At  the  time  of  the  making  of  the  will  there  was  no 
Young  Men's  Christian  Association  in  Mount  Holly,  but 
since  the  death  of  the  testator  one  has  been  formed,  and 
incorporated  by  the  name  of  "  The  Young  Men's  Christian 
Association  of  Mount  IIollv,  New  Jersey."  The  testator's 
brother,  Charles  Brown,  died  in  the  life-time  of  the  testator. 

There  is  no  reason  to  doubt  that  the  legacy  to  the 
"  Children's  Home  of  Mount  Holly"  was  intended  for  the 
"Union  Association  of  the  Children's  Home  of  Burlington 
County."     The  misnomer  is  immaterial. 

The  gift  to  the  Sunday  School  of  Trinity  Church  was 
obviously  intended  for  the  Sunday  school  connected  with 
the  church  of  "  The  Rector,  Wardens  and  Vestrymen  of 
Trinity   Church  in   Mount  Holly."      The  gift   is  for  the 
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purpose  of  annually  providing  Christmas  presents  for  the 
children.  What  the  gifts  are  to  be  does  not  appear.  It 
does  not  appear  that  they  are  even  to  be  rewards  of  merit, 
or  to  be  used  as  means  of  inducing  attendance  on  the  part 
of  the  scholars  at  the  school,  or  of  promoting  their  good 
conduct  there,  or  of  inciting  them  to  attention  to  religious 
instruction  given  to  them  there ;  nor  whether  they  are  to  be 
given  to  all  the  scholars  or  part  only.  The  gift  is  in  trust, 
and  it  is  not  a  charity  in  the  legal  sense.     It  is  void. 

The  will  gives  "  the  interest  of  $1,000  yearly  to  help  form 
a  Young  Men's  Christian  Association  in  Mount  Holly,  New 
Jersey."  It  will  be  perceived  that  this  gift  is  a  trust  for  the 
payment  of  the  interest  yearly.  The  testator's  intention 
manifestly  was  not  merely  to  assist  in  the  formation  of  a 
"  Young  Men's  Christian  Association,"  but,  also,  to  aid  in 
maintaining  one  when  formed.  Such  a  gift  will  be  main- 
tained. Porter^ s  Case,  1  Hep.  55;  AWy-Gen.  v.  Bishop  of 
Chteattr,  1  Bro.  C.  G  444;  AtVy-ihn,  v.  Williams,  4  Bro.  C. 
C.  526;  Inglis  v.  Sailors'  Snug  Harbor,  3  Pet.  115.  The 
object  is  clear,  and  it  is  a  charitable  one  in  the  legal  sense. 
It  is  a  gift  '^  to  be  applied  consistently  with  existing  laws  for 
the  benefit  of  an  indefinite  number  of  persons  by  bringing 
their  hearts  under  the  influence  of  education  and  religion." 
The  institution  known  as  the  "Young  Men's  Christian 
Association"  is  to  be  found  in  almost  every  city  and 
important  town  in  the  country.  Its  purposes  are  well 
known.  It  seeks  to  be  the  agent  of  the  churches  of  all 
denominations  in  behalf  of  the  young  men.  For  these  it 
maintains  libraries,  reading-rooms,  lectures,  classes  of 
secular  instruction,  gymnasiums,  and  social  meetings, 
besides  prayer-meetings,  bible-classes,  and  other  religious 
meetings.  It  also  has  committees  to  invite  strangers  to  its 
rooms,  to  direct  them  to  proper  boarding-houses,  to  secure 
work  for  those  who  are  unemployed,  and  to  visit  the  sick. 
AppletorCs  Cyclopedia,  Art.  Young  Men's  Christian  Associations. 

There  is  now  a  Young  Men's  Christian  Association  in 
MooDt  Holly,  duly  incorporated.     It  is  capable  of  taking 
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aud  executiug  the  trust,  and  the  executcn-sj  will  be  directed 
to  pay  the  principal  Bum  over  U)  them  on  the  trust.  The 
gift  to  the  testator's  brother  Charle?,  of  the  i^um  of  $10,000, 
to  the  end  that  the  interest  be  ap[>lied  at  discretion  to 
alleviating  the  wants  and  suliering  of  th^.-  deserving  fK)or  of 
Mount  Holly,  is  a  charity  which  this  court  will  protect  and 
eflecluate.  The  trustee  died  in  the  life-tinje  of  the  testator, 
but  the  will  provides  for  that  event  as  well  as  for  the  event 
of  his  death  alter  the  decease  of  the  testator.  The  gift  is 
expressly  to  the  "  heirs  and  assigns  "  of  Charles  in  case  he 
should  die  Ix-fore  the  testator,  and  provision  is  made  for  the 
app</iutment  of  trustees  in  case  of  liis  death  or  declining  the 
trust.  The  testator  mijnifestly  intended  that  there  should 
l>e,  and  accordingly  provides  for  succession  in  the  trust,  and 
he  c^^ntemplated  the  exercise  of  the  discretion  vested  in  his 
brother  as  trustee  by  those  who  might  be  trustees  in  his 
st<-ad.  It  is,  therefore,  the  duty  of  the  court  to  appoint  a 
trustee  of  the  charity  fund  under  consideration. 


William  Scott  De  Camp  and  others 

r. 
Edward  L.  Dobbin?  and  others,  executors. 

J.  ''The  n*hi(lue  of  my  estate  1  give  and  devise  to  the  North 
Jiel'ormed  Cliurch  of  Newark,  in  trust,  that  they  may  use  the  same  to 
|irutJiot4i  the  religious  intere>tb  of  the  said  church,  and  to  aid  the  mis- 
hiunury,  educational  an<l  benevolent  enterprises  to  which  the  said 
churdi  i^  in  the  habit  of  contributing,"  etc.,  is  a  good  charitable 
betjueht. 

2.  A  iniKHonier  of  the  legatee  will  not  defeat  a  gift. 

3.  Third  perHonK  cannot  object  to  the  capacity  of  a  corporation  to 
take  Hijch  gift,  on  the  ground  that  its  property  already  equals  the 
amount  limited  by  the  general  law  under  which  it  is  formed.  The 
•tale  alone  can  interfere. 
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4.  If  the  character  of  a  gift  can  be  definitely  determined,  and  it 
appears  that  it  is  charitable  in  a  legal  sense,  the  use  of  terms  which 
would,  if  unexplained,  render  the  gift  void,  will  not  defeat  the  donor's 
purpose. 

6.  Norris  v.  Thamstrnj  4  C,  E,  Gr.  608,  5  C,  E,  Gr.  489,  distinguished. 


On  final  hearing  on  pleadings  and  proofs. 

Mr,  Jacob  VanaWiy  for  complainants. 

Mr.  F.  T.  FreUnghuyseTij  for  North  Reformed  Dutch 
Church. 

The  Chancellor. 

Mrs.  Eliza  A.  Crane,  late  of  Newark,  deceased,  by  her 
will,  after  sundry  gifts,  disposed  of  the  residue  of  her  estate 
as  follows : 

*•  The  residue  of  my  estate  I  give  and  devise  to  the  North  Reformed 
Church  of  Newark,  in  trust  that  they  may  use  the  same  to  promote 
the  religious  interests  of  the  said  church,  and  to  aid  the  missionary, 
educational  and  benevolent  enterprises  to  which  the  said  church  is  in 
the  habit  of  contributing  ;  and  I  direct  my  trustees  and  executors  to 
pass  over  to  the  oflBcers  of  the  said  church  all  property,  either  real  or 
personal,  remaining  after  satisfying  the  above-named  bequests;  and  it 
is  my  will  that  the  said  church  officials  shall  use  and  dispose  of  the 
said  property  at  such  times  and  in  such  manner  as  they  shall  deem 
expedient  to  promote  the  above-named  interests,  not  holding  the  said 
property  unexpended  or  unappropriated  for  a  longer  period  of  time 
than  ten  or  fifteen  years." 

The  residue  of  the  estate  \vill  consist  of  real  estate  in  this 
state,  or  the  proceeds  of  the  sale  thereof,  under  the  power  of 


XoTE. — Devises  to  charities  are  fnvororl.  and  ousrht  to  be  liberally 
expounded.  Jarkson  v.  Phillips,  14  Allen  539.  550,  556:  Holmes  v.  Meady 
52  N.  F.  332,  330  ;  C/iarUs  v.  Hunniciift,  5  Call  (  Va.)  31 1  :  Hadlet/  v.  Hop- 
kins, 14  Pick.  240,  253  ;  Zartesville  Cn.  v.  Zanesville.  20  Ohio  483  ;  Dickson  v. 
Montgomery,  1  8u:an  (Tcnn.)  348.  And  ** determined,  like  all  other  ques- 
tions of  construction,  by  the  application  of  the  ordinary  rules  of  inter- 
pretation to  the  language  of  each  particular  will."  Chamberlai/ne  v. 
Bneketi,  L.  R.  (8  C/«.)  206,  211,  Lord  Selborne. 
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sale  given  to  the  executors  hy  the  will.  It  is  claimed  under 
the  residuary  devise  and  bequest  by  the  Xorth  Reformed 
Dutch  Church  of  the  city  of  Newark,  a  religious  corpora- 
tion incorporated  under  the  laws  of  this  state.  This  suit  is 
brought  by  the  heirs  at  law  of  Mrs.  Crane,  for  the  purpose 
of  obtaining  the  decree  of  this  court  declaring  the  residuary 
clause  void  on  the  following  grounds,  as  stated  in  the  bill : 
Because  there  is  no  such  church  as  the  North  Reformed 
Church  of  Newark,  and  if  there  was  at  the  death  of  the  tes- 
tator anv  relii'ious  societv  of  that  name  in  the  city  of  New- 
ark,  it  was  unincorporated,  and  therefore  could  not  tiike  or 
hold  property  as  a  trustee,  and  because  the  persons  who  are 
to  direct  the  uses  of  the  trust  are  so  uncertain,  and  the  uses 
are  so  indefinite,  uncertain  and  illegal  that  they  cannot  be 
executed  as  a  charity  or  otherwise. 

On  the  argument  it  was  further  urged  that  if  the  North 
Reformed  Dutch  Church  of  Newark  be  held  to  be  intended 
to  be  designated  as  the  trustee,  that  corporation  is  incai>able 
of  accepting  the  trust,  inasmuch  as  it  is,  as  the  complainants 
insist,  restricted  in  holding  property  to  an  amount  not 
exceeding  $2,000  a  year,  and  it  held  property  of  that  value 
at  the  time  of  the  death  of  the  testatrix.  It  is  clear  that  the 
testatrix,  by  the  words,   "  The  North  Reformed  Ciiurch  of 


Some  contusion,  in  regard  to  the  power  of  equity  over  charities, 
has  been  causied  by  a  misconstruction  of  43  Eliz.,  ch.  4,  (A.  D.  1001,) 
but  the  later  and  more  satisfactory  opinion  is  tliat  that  statut<^  did 
not  confer  jurisdiction  on  the  ct)urt  of  chancery.  Perrf/  on  Trusts^  ?  094, 
note.  A  few  other,  principally  later,  decisions  are  added.  OuUi  v. 
Washington  Hospital,  1  Mac  Arthur  541,  [l\  S.  Svp.  Ct,,  Oct,  1877,)  0  Cent, 
L^  J,  Vn;  State  v.  Gnffith,  2  Del  Ch,  392;  6\  C.  on  appeal,  lb,  421  ; 
AVtr.vo«  V.  Starke,  46  Geo.  88  ;  Ileiss  v.  Murphey,  40  Wis,  270  :  Frierson  v. 
Gevernl  Assembly,  7  Heisk.  [Tenn.)  083;  Meade  v.  hcale,  Taney  s  C,  C, 
Decis,  339  ;  Board  of  Comr^s  v.  Ijagranfje^  55  1ml,  297. 

But  was  merely  intended  to  classify  or  enumerate  certain  charities 
which  were  enforceable  in  erjuity.  Thomson  v.  Xorrisj  5  C.  E,  Gr,  489, 
522 ;   Quid  v.  Washington  Hospital,  ubi  supra. 

And  to  j)rovide  a  new  and  more  effectual  remedy  for  breaches  of 
trusts  in  that  respect.  2  Kent  (12th  ed.)  283,  and  note  ;  Perry  on  Trusts, 
i  724,  note. 

That  the  jurisdiction  of  equity  over  charities  existed  prior  to  and 
independently  of  the  43  Eliz,,  see  Ibid,;  10  Am,  Law  Beq,  129,  321, 
449  ;   WHght  v.  Methodist  Church,  1  Hof,  Ch,  202;  State  v.  Griffith,  2  DcL 
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Newark,"  intended  "  The  North  Reformed  Dutch  Church 
of  Newark,"  of  which  she  was  at  the  time  of  her  death,  and 
for  a  number  of  years  before  that  time  had  been,  a  member, 
and  in  whose  church  edifice  she  habitually  attended  divine 
worship,  and  to  the  funds  of  which  she  was  in  the  habit 
of  contributing  for  the  purposes  for  which  they  were 
employed.  ^A  misnomer  of  a  corporation  in  a  gift  to  it  will 
not  defeat  the  gift.  /  Smith's ez'rs  v.  Mrst  Pres.  Clu^  11  C,  E, 
Gr.  132.  Besides,  it  appears  that  in  1871,  the  name  of  the 
general  society  of  the  Reformed  Dutch  Church  in  the  states 
and  territories  of  the  United  States  was  changed  from  "The 
Reformed  Dutch  Church  of  America"  to  "The  Reformed 
Church  of  America,"  and  after  that  time  the  word  "Dutch" 
was  omitted  from  the  corporate  names  of  the  churches  con- 
stituting that  society,  among  which  was  the  North  Reformed 
Dutch  Church  of  Newark,  and  that/that  church  was,  when 
the  will  was  made,  commonly  designated  as  the  North 
Reformed  Church  of  Newark.  A  corporation  may  obtain 
a  name  by  usage.  /Alexander  v.  Berney^  1  Stew.  90./^  Nor  c^ 
have  I  any  doubt  of  the  capacity  of  that  corporation  to  take 
and  hold  the  gift  and  execute  the  trust  on  which  it  is  given./ 
A  corporation  may  take  and  administer  a  trust  which  is 
within  the  general  scope  of  the  purposes  of  the  institution 


CA.  392,  421 ;  Incorporated  Society  v.  Richards,  1  Dr,  &  War.  258  :  Vidal  v. 
Girard,  2  IIow,  127  ;  4  Wheat.  Ap,  1. 

So,  a  defective  execution  of  a  power,  in  relation  to  such  trust,  will 
be  aided,  "  before,  at  and  after  the  statute  of  Elizabeth.-^  Ati'yGen,  v. 
Tancred,  1  Eden  10,  14;  Sayer  v.  Sayer,  7  Hare  377,  3  MacN.  &  G.  606; 
Perry  on  Trusts,  i  739 ;  see  Sherman  v.  JJodge,  28  Vt,  26 ;  Witman  v.  Lex, 
17  S.  <fr  i?.  92 ;  jRoberts  on  Frauds,  362. 

In  Xorris  v.  Thomson,  4  C.  E.  Gr.  307,  312,  it  is  stated  by  Chancellor 
Zabriskie  that  the  statute  of  43  Eiiz.  is  not  in  force  in  New  Jersey. 
In  the  same  case  on  appeal,  5  C.  E.  Gr.  489,  522,  Chief.Justice  Beasley 
holds  that  the  common  law  of  England  means  *'  that  system,  so  far  as 
respects  this  question,  which  has  prown  up  in  a  series  of  decisions 
founded,  in  part,  upon  the  4Sd  of  Elizabeth,  ch.  4." 

It  is  profxc^ed  to  examine,  in  this  note,  whether  the  statute  of  char- 
itable uses  is  in  force  in  New  Jersey.  In  determining  this,  it  is  neces- 
sftry  to  consider  some  other  English  statutes,  also,  that  have  been 
deemed  adopted  in  the  United  States. 

In  Blankard  v.  Oaldy,  4  Mod.  222  (A.  D.  1693),  the  Island  of  Jamaica 
was  held  to  be  "only  an  assembly  of  people  who  are  not  bound  by  our 


u 
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of  the  corp«)ration,  or  M  the  trust  is  collateral  to  its  general 
parp«:«e34.  bat  germane  to  them  j^a^,  if  it  relates  to  matters 
which  will  promote  and  aid  the  general  purposes  of  the  cor- 
poration. In  such  case  it  may  take  and  hold,  and  be  com- 
pelled to  execute  the  trust,  if  it  accepts  it.  Pcrny  on  Trusts, 
i  43.  The  gift  in  this  case  is  upon  a  trust  within  the 
general  scope  of  the  purposes  of  the  institution  of  the  cor- 
poration./^y  its  express  terms  it  is  to  promote  the  religious 
interests  of  the  church,  and  to  aid  the  missionary,  educa- 
tional  and  benevolent  enterprises  to  which  the  church  is  in 
the  habit  of  contributing.  To  spread  the  gospel  at  home 
and  among  the  heathen  ;  to  promote  education,  and  to  con- 
tribute to  the  objects  of  benevolence,  as  the  word  is  under- 
stood in  its  popular  significance,  are  regarded  as  among  the 
ajjpropriate  purposes  of  a  Christian  church./ 

^t  18  urged  that  the  corporation  to  which  the  gift  is  made 
in  this  case  is  incapable  of  taking  the  residuarj*  property, 
because  of  the  limitation  contained  in  the  law  under  which 
it  was  incorporated  restricting  the  amount  of  property 
which  it  may  hold  to  property  not  to  exceed  the  annual 
value  of  $2,000.  If  such  limitation  did,  in  feet,  exist,  it 
would  not  incapacitate  the  corporation  trom  taking  the  gift, 
although  its  property,  at  the  time  of  receiving  the  gift,  was 


laws  unless  particularly  mentione<J/-  But  see  S.  C.  Salk,  411 ;  Mem,  2 
P,  Wjfu,  75. 

In  Smith  V.  Brcwn,  Salk.  666  (A.  D.  1706),  **  the  laws  of  England  do 
not  extend  to  Virginia  ;  being  a  conquered  country,  their  law  is  what 
the  king  pleases."     JJoit,  C.  J,     See  Campbell  v.  Ball,  Cowp.  204. 

The  rule  that  the  particular  colony  to  he  affected  must  l>e  mentioned, 
does  not  apply  to  those  general  statutes  which  relate  to  the  king^s  pre- 
rogative.    SfcKineron  v.  BlUs,  31  Barb,  180. 

It  is  doubtful  whether  the  position  taken  by  Blackstone  (Vol.  I,  p. 
107).  that  the  colonies  were  to  be  deemed  conquered  or  ceded  countries, 
is  correct.    tSiori/  on  Const.,  ^  151,  et  seq. 

The  following  rules  seem  to  have  been  generally  followed  in  this 
countrv : 

(1.)  The  statute  must  have  bc^n  adopted  before  the  settlement  of 
the  colony.  Slate  v.  Mairs,  Coxe  328,  note,  Kinsetf,  C.  J, ;  Dalgleisch  v. 
Grundy,  Cam.  &  Nor.  {N.  C.)  22;  McKee  v.  Strauh,  2  Btnn.  (Pa.)  \  ;  Pat- 
tenon  V.  Winn,  5  Pet.  233,  241,  Story,  J.;    Carter  v.  Balfour,  19  Ala.  814, 
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of  the  full  annual  value  of  $2,000.  K  a  corporation  takes 
land  by  grant  or  devise,  in  trust  or  otherwise,  which,  by  its 
charter,  it  cannot  hold,  its  title  is  good  as  against  third  per- 
sons and  strangers ;  the  state  alone  can  interfere. /Perry  on 
TrustSy  §  45 ;  Bogardus  v.  Trinity  Churchy  4  Sandf.  Ch.  633 ; 
Wade  V.  Am..  Col.  Soc.^  7  S.  ^  M.  663.  ^And  again,  if  the 
limitation  did,  in  fact,  exist,  the  legislature  might  remove 
the  restriction  to  permit  the  corporation  to  execute  the  trust 
or  authorize  it  to  receive  the  gift  and  administer  the  trust, 
notwithstanding  the  limitation./  This  court,  which  will  not 
suffer  a  trust  to  fail  for  want  of  a  trustee,  will  uphold  a 
trust  for  a  reasonable  time,  when  necessary,  in  order  to 
enable  the  trustee  to  obtain  the  requisite  authority  to  take 
and  execute  it.  Bridges  v.  Pleasants^  4  Ired,  Eq.  26,  30; 
Inglis  V.  Trustees  of  Sailors'  Snug  Harbor,  3  Pet,  115.  But, 
again,  the  restriction  insisted  upon  does  not,  in  fact,  exist. 
It  was  removed  by  the  act  of  1872,  (P.  L.  1872,  p.  101,) 
which  provides  that  any  religious  society  incorporated, 
or  to  be  incorporated,  under  the  act  under  which  the  corpo- 
ration which  is  made  trustee  in  this  case  was  incorporated, 
may  purchase,  hold  and  dispose  of  any  real  estate  they  may 
deem  expedient,  provided  it  shall  not  be  used  by  the  corpo- 
ration for  but  one  of  two  purposes,  that  of  ha\dng  on  the 


829;  Commonwealth  v.  Lodge,  2  GratL  [Va.)  579;  Swift  v.  Toustyy  5 
Ind,  196  ;  see  Ludlam  v.  Ludlam^  26  N.  F.  356,  362  ;  Coburn  v.  Harvey,  18 
Wis.  156 ;  Paul  v.  Ball,  31  Tex.  10. 

(2.)  It  must  be  applicable  to  our  situation — «.^.,  the  following  acts 
do  not  extend : 

Bankruptcy  acts  of  England.  Vanuxem  y.  Ilazelhurst,  1  South.  192, 
195 :  see  Bunny  v.  Hart,  11  Moore  P.  C.  C,  189. 

Collateral  warranties,  4  and  5  Annj  c.  16  (A.  D.  1706).  Eshebnan  v. 
Hoke,  2  Yeates  (Pa.)  509 ;  see  Den  v.  Crawford,  3  Hal.  90. 

Benefit  of  Clergy.    Fuller  v.  State,  1  Blachf.  (Ind.)  63. 

Copyright  laws,  8  Ann,  c.  19  (A.  D.  1710).  Wheaton  v.  Peters,  8  Pet. 
591,  660. 

Quia  emptores,  18  Edw.  I,  c.  1  (A.  D.  1290).  Ingersoll  v.  Sergeant,  1 
Whart.  337  ;   Wallace  v.  Harmstad,  44  Pa.  St.  492. 

*'The  Black  Act,"  9  Geo.  I  (A.  D.  1722).  State  v.  Campbell,  Charlt. 
(Geo.)  166. 

Maintenance  and  champerty,  32  Hen.  VIII,  c.  9  (A.  D.  1541).  Den, 
Biekham  ▼.  Piuantj  Coxe  220,  223 ;  Morris  v.  Vanderen,  1    Dall.  C4,  67 ; 
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premises  a  building  for  the  worship  of  God,  or  for  education 
or  the  administration  of  charity  to  the  bodies  or  souls  of 
men.  The  corporation,  therefore,  is  not,  in  fact,  restricted 
in  its  ownership  of  property  to  that  which  will  not  exceed 
in  value  $2,000  a  year.  It  is,  however,  enough  to  say  on 
this  head,  as  has  been  before  suggested,  that  if  the  corpora- 
tion exceeds  the  prescribed  amount,  though  it  be  by  an 
original  purchase,  nobody  but  the  state  can  interfere  with 
the  holding  of  the  property  which  it  acquires,  and  it  is  a 
matter  of  which  individuals  cannot  avail  themselves  in  any 
way.  Avg.  ^  Ames  on  Carp,,  §  151 ;  2  Washb.  on  i?.  P.,  p. 
567;  Atey-Gen.  v.  Bowyer,  3  Ves.  727;  Vidal  v.  Phlla.,  2 
How.  191 ;  Wcuk  v.  Am.  Col.  Soc,  7  S.  ^  M.  663.  It  is  set- 
tied  that  a  forfeiture  by  a  corporation  cannot  be  taken 
advantage  of,  or  enforced  against  it  collaterally  or  incident- 
ally, or  otherwise  than  by  direct  proceedings  for  the  pur- 
pose.    Ang.  jf  Ames  on  Corp.,  §  777. 

It  ifl  further  urged  in  this  connection  that  the  trust  is,  by 
its  terms,  to  be  administered  not  by  the  corporation,  but  by 
the  "  church  officials."  The  gift  is  to  the  corporation  in 
trust  for  certain  specified  purposes,  with  direction  that 
"  said  church  officials  "  shall  use  and  dispose  of  the  prop- 
erty at  such  times  and  in  such  manner  as  they  shall  deem 


Harring  v.  Barwick^  24  Geo.  59 ;  SessioiM  v.  Reynolds,  7  Sm.  tt  M. 
(Miss.)  131;  iSchaferman  v.  O'-finew,  28  Md.  505;  Cresinger  v.  Wels/t,  15 
Ohio  150:  Fetmw  v.  Merriwether,  53  ///.  275;  Cassedy  v.  Jacksoyi,  45  Miss, 
397  ;  Ihike  \.  Harper^  3  Cent.  L.  J.  288,  where  many  cases  are  reviewed; 
14  Am.  Law  Beg.  78,  anci  note;  see  Gregerson  v.  Imlay,  4  Blaich.  503; 
Brinley  v.  M'hitivg,  5  Pick.  347  ;  EarU  v.  Hopwood,  9  C.  B.  (N.  S.)  560,  574, 
note. 

Mortmain,  9  Geo.  II.  c.  30  (A.  P.  1736).  Tidal  v.  Girard,  2  How.  189  ; 
Btall  V.  F<\t\  4  Geo.  404  ;  Potter  v.  Thornton.  7  H.  I.  252  ;  Perin  v.  Carey,  24 
How.  405  ;  Wright  v.  Trustees,  etc.,  1  //q/T*.  Ch.  202 ;  McCartee  v.  Asylum,  9 
Cow.  437,  451  ;  see  Schmucker  v.  Peel,  01  Mo.  592;  Leazure  v.  Hdlegas,  7 
Serq.  it'  Pawle,  321. 

Usury  laws,  37  Hen.  VIII,  c.  9  (A.  D.  1540).  Houghton  v.  Page,  2  N. 
H.  42  ;  see  P.nsselaer  Glass  Co.  v.  Pcid,  5  Cow.  587,  009,  035. 

Pau]>or  laws.     Commonwealth  v.  Hunt,  4  Mete.  (Mass.)  111. 

Conspiracy,  33  Edw.  I  (A.  D.  1305).  State  v.  Buchanan,  5  //.  J;  J. 
(Md.)  317  ;  Commonwealth  y.Hunt,  4  Mctc.  (Mass.)  111. 

Bearing  arms,  2  Edw.  Ill  (A.  D.  1329).  Simpson  v.  State,  5  I'cf^. 
(TVwn.)  356. 
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expedient  to  promote  the  interests  before  mentioned  in  the 
clause.  The  church  officials  had  not  been  previously 
referred  to,  and  it  is  evident  that  the  testatrix  used  the 
words  "  church  officials "  instead  of,  and  as  synonymous 
with,  the  church  or  corporation  ;  or  rather  that  she  referred 
to^hem  as  the  agents  of  the  church. 

^The  question,  whether  the  trust  is  a  legal  charity,  remains 
to  be  considered.  The  trust  is  "  to  promote  the  religious 
interests  of  the  said  church,  and  to  aid  the  missionary, 
educational  and  benevolent  enterprises  to  which  the  said 
church  is  in  the  habit  of  contributing."  The  law  of  this  ( 
state  on  the  subject  of  charitable  uses  does  not,  it  has  boon 
authoritatively  declared,  differ  from  the  common  law  of 
England  on  that  head,  which  has  grown  up  in  a  series  of 
decisions  founded  in  part  on  the  statute  of  charitable  uses,/ 
the  43rf  of  Elizabeth^  ch.  4.  Norris  v.  Thomson^ s  cx'rs,  5  C  E, 
Gr,  489.  The  general  principle  is,  that  courts  of  chancery 
uphold  and  administer  gifts  where  they  are  made  to  partic- 
ular purposes,  which  are  charitable  within  the  letter  and 
spirit  of  the  statute  just  referred  to,  or  where  they  are  made 
to  charity  generally,  if  there  is  a  trustee  with  power  to  make 
them  definite.  The  word  "  charity  "  has  obtained  a  signifi- 
cation in  law,  and  courts  do  not  uphold  or  administer  trusts 


Enrolment  act,  27  Hen.  VIIL  c.  16  (A.  D.  1536).  WeUh  v.  Foster,  12 
Mass.  93,  96;  Jackson  v.  Dxinsboghy  1  Johns.  Cas.  91,  97;  see  Patterson  v. 
Winn,  5  Pet,  233,  241. 

The  following  have  been  construed  as  operative : 

Lex  merccUoria.  Ferris  v.  tSaxton^  I  South.  1,  18  ;  Pratt  v.  Eads^  1  Black/. 
(Jnd.)  81 ;  Cook  v.  JRenick,  19  ///.  598  ;  ^^ash  v.  Harrington,  2  Aik.  (  T'^)  9; 
Hudson  V.  Mathews,  Mot.  [la.)  94  ;  Commonwealth  v.  Leach,  1  Mass.  59,  61. 

Statute  of  uses,  27  Hen.  VIII  ( A.  D.  1536).  1  Grcenl.  Cruise  340,  note ; 
see  Croxall  v.  Sherrerd,  5  Wall.  268,  282 :  Societj/^  v.  Hartford,  2  Paine  C.  C. 
536;  Matthews  v.  Ward,  10  G.  d'  J.  (Md.)  443, '454;  Thon^yson  v.  Gibson,  1 
Ohio  439. 

Statute  of  Gloucester,  6  Edw.  /,  c.  5  (A.  D.  1278).  Sackett  v.  Sackett, 
8  Pick.  309,  312 ;  see  Moore  ads.  Tovmsend,  4  Vr.  284 ;  Dawson  v.  Coffman, 
28  Ind.  220. 

Statute  of  Merton,  20  Hen.  Ill  (A.  D.  1236).  O'Ferrall  v.  Simplot,  4 
Iowa  381 ;  Hopper  v.  Hopper,  1  Zab.  543,  2  Zab.  715. 

SUtute  of  frauds,  27  Eliz.  (A.  D.  1585).  Cathcart  v.  Pobinson,  5  Pet. 
264;  Brown  v.  Burke,  22  Geo.  574  ;  Den  v.  DeHarf,  1  Hal.  450,  457  ;  .1%- 
berry  r.  Jahnsony  3  Gr.  (N.  J.)  116,  118;  Lindsley  v.  Coats,  1  Ohio  113. 
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for  particular  purposes  which  are  not  charitable  within  the 
meaning  of  the  law,  nor  trusts  expressed  in  general  words 
which  do  not  come  within  the  legal  signification  of  the  word 
"  charity."     Perry  on  Trusts,  §  709. 

Gifts  to  charity  are  favored  by  our  law  for  the  reason  for 
which  they  were  favored  by  the  civil  law. 
y  *'  Since  legacies  for  works  of  piety  and  charity,"  says 

Domat,  '*  have  a  double  favor,  both  that  of  their  motive  for 
holy  and  pious  uses,  and  that  of  their  utility  for  the  public 
good,  they  are  considered  as  being  privileged  in  the  inten- 
tion of  the  law.  Domat,  §  3,591./ Both  before  and  since 
the  statute  of  charitable  uses,  gifts  for  the  advancement, 
spread  and  teaching  of  Christianity,  or  for  the  convenience 
and  support  of  worship  or  of  the  ministry,  have  been  held 
to  be  charitable.^  Pen^y  on  Trusts,  §  701.  As  has  been  well 
remarked  by  the  writer  just  mentioned,  "  In  a  Christian 
community,  of  whatever  variety  of  faith  and  form  of  wor- 
ship, there  would  be  little  need  of  a  statute  to  declare  gifts 
for  religious  uses  to  be  charitable."  The  church  is  an 
organization  all  of  whose  objects  are  within  Mr.  Justice 
Gray's  definition,. of  charity,  in  a  legal  sense.  He  defines  it 
to  be  "  a  gift  to  be  applied  consistently  with  existing  laws 
for  the  benefit  of  an  indefinite  number  of  persons,  either  by 


Contra,  Cleveland  v.  WilliamSj  29  Tex.  204  ;  se**  Murphy  v.  Iluherty  7  Barr 
(Pa.)  420;  Blackwelly.  Ovenhy,  6  Ired.  (N,  C)  Eq.  38. 

Finos  and  rommon  recoveries.  Lylc  v.  lUchards,  0  S.  J*  7?.  {Pa.)  322; 
Bichwan  v.  Lippincoff,  5  Dutch.  44.  50^  Croxaii  v.  Sherrerd,  5  Wall.  208.  283. 

Distresses,  S  ylnn,  c.  14  (A.  D.  1710).  Hamilton  v.  Be.edy,  2  McCord 
(S.  C.)  38:  Cohum  v.  Harvey^  18  Wis.  156;  Dalgleish  v.  Grundy^  Cam.  S 
Xor.  (X.  C.)  22:  Lambert  v.  Pc-^saussure,  4  Bich.  (S.  C)  Law  248;  In  re 
Trim,  2  Hvr^hes  ( U.  ,S.  C.  C.)  355. 

Daninges  from  ucoidental  fire,  6  Ann,  c.  31  (A.  D.  1708).  KeUrn^q  v.  C. 
rfr  A^  ir.  B.  B.  Co.,  20  Wis.  223,  272;  as  modified  by  14  Geo.  IIl\  c.  78 
(A.  D.  1774),  Lansing  v.  Stone^  37  Barb.  15. 

Discontinuance  by  husband  of  wife's  interest  in  lands,  32  Hen.  VIII, 
c.  28  (A.  D.  1541).  Bruce  v.  Wood,  1  Mete.  {Mass.)  542 ;  C(>ale  v.  Barney, 
1  G.  it  J.  {Md.)  324. 

Westminster  the  Second,  13  Fdw.  /,  c.  34  (A.  D.  1285).  Coggswelly, 
Tibbetts,  3  N.  H.  41.     Contra,  Lecompte,  v.  Wash,  9  Mo.  551. 

Jointure,  27  Hen.  VIII,  c.  10  (A.  D.  1536).  Hastings  v.  Dickinson,  7 
Mass.  153. 
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bringing  their  hearts  under  the  influence  of  education  and 
religion,  by  relieving  their  bodies  from  disease,  suffering  or 
constraint,  by  assisting  them  to  establish  themselves  for  life, 
or  by  erecting  and  maintaining  public  buildings  or  works, 
or  otherwise  lessening  the  burdens  of  government."  "  And," 
he  adds,  "it  is  immaterial  whether  the  purpose  is  called 
charitable  in  the  gift  itself,  if  it  is  so  described  as  to  show 
that  it  is  charitable  in  its  nature."  /K.  religious  purpose  is  a 
charitable  purpose.  y-BaA:er  v.  Sutton,  1  Keen  224.  y  And  a 
general  purpose  of  promoting  Christian  knowledge  is  a  good 
charitable  purpose.  /  Atfy- Gen.  v.  Stepney,  10  Ves.  22. 

In  Tonmsend  v.  Carus,  3  Hare  257,  a  legacy  to  trustees 
upon  trust  to  pay,  divide  or  dispose  thereof  unto  or  for  the 
benefit  or  advancement  of  such  societies,  subscriptions  or 
purposes  having  regard  to  the  glory  of  God  in  the  spiritual 
welfare  of  His  creatures,  as  they  should  in  their  discretion 
see  fit,  was  construed  to  be  a  gift  for  religious  purposes,  and 
restricted  to  such  purposes;  and  it  was  held,  also,  that  a 
bequest  for  a  religious  purpose  is  a  valid  charitable  bequest, 
although  the  paramount  religious  object  might  possibly  be 
effected  by  an  application  of  part  of  the  fulid  to  a  purpose 
which,  separately  taken,  would  not  be  strictly  charitable. 
And  in  Wilkinson  v.  Lindgren,  L.  R.  5  Ch.  Ap,  570,  w^here 


Attornment,  4  Ann,  c.  16  (A.  D.  1706).  Burden  v.  Thayer,  3  Mete,  76 ; 
Coker  v.  Pearsall,  Q  Ala.  542;  see  Baldwin  v.  Walker j  21  Conn.  168. 

(3.)  In  aid  or  amendment  of  the  common  law.  Commonwealth  v. 
Leach,  1  Mass.  58,  61 ;  Pearee  v.  Atwood.  13  3Iass.  324,  354 ;  Commonwealth 
V.  Knowlton,  2  Mass.  530,  535;  Boynton  v.  Rees^  9  Pick.  528,  531  ;  Hamilton 
V.  Knecland,  1  Nev.  40 ;  Gioin  v.  Hubbard ^  3  Blackf.  (Ind.)  14 ;  see  Scott  v. 
Lunt,  7  Pet.  596. 

As  giving  an  additional  remedy,  13  Edw.  /,  c.  11  (A.  D.  1285).  She- 
well  V.  Fell,  3  Yea(es(Pa.)  17  ;  Gwin  v.  Hubbard,  3  Blackf.  (Ind.)  14 ;  Plum- 
leigh  V.  Cook,  13  HI.  669 ;  see  Steere  v.  Field,  4  Mason  486,  511. 

As  an  action  of  account,  4  Ann,  c.  16  (A.  D.  1706).  Griffith  v.  Willing, 
3  Binn.  [Pa.)  317. 

(4.)  Or  declaratory  thereof.  Lynch  v.  Clark,  1  Sand/.  Ch.  (N.  Y.)  583 ; 
Htddnal  V.  Wilder,  4  McCord  (S.  C.)  294 ;  Hamilton  v.  Pussel,  1  Granch  310, 
316  ;  ^ate  v.  Hudson  Co.,  1  Vr.  130,  131. 

(5.)  Or  merely  cumulative.  Goodvnn  v.  Thompson,  2  Greene  (la.)  329 ; 
Commcnwealth  v.  Buggies,'  10  Mass.  391 ;  see  Commonwealth  v.  English,  2 
BM  {Ky.)  80. 
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a  testatrix,  after  giving  legacies  to  certain  designated 
charitable  institutions,  gave  her  residuary  personal  estate 
to  and  amongst  the  different  institutions,  or  to  any  other 
religious  institutions  or  purposes,  as  A  and  B  might 
think  proper,  it  was  held  that  the  bequest  of  the  residue 
was  a  good  charitable  gift,  and  not  void  for  uncer- 
tainty. Gifts  for  domestic  and  foreign  missions  are  char- 
itable. Perry  on  Iriists,  §  701;  Burr  v.  5m?Y/i,  7  Ver- 
mont 241 ;  Boyle  on  Charities^  41 ;  Shdford  on  Charitable  UaeSy 
73.     And  so  are  gift»  for  educational  purposes. 

It  is  argued,  however,  in  this  case,  that  the  gift  in  question 
cannot  be  maintained  as  a  charity,  because  the  trust  is  for 
benevolent  as  well  as  for  missionary  and  educational  pur- 
poses ;  and  it  is  urged  that  the  doctrine  of  the  case  of 
Norris  v.  Thomson's  ex^rs,  4  C  J^,  Gr.  308,  S,  C,  on  Appeal^ 
5  C.  E,  Gr,  489,  is  conclusive  on  this  point.  The  principle 
on  which  the  decision  in  that  case  and  those  on  which  it 
rests,  are  founded  is,  thay  where  a  trust  is  in  such  general 
terms  that  the  fund  may  be  applied  at  the  discretion  of  the 
trustees,  not  only  to  purposes  strictly  charitable  according 
^  to  the  settled  meaning  of  the  term,  but,  also,  to  other 
indefinite  purposes  of  benevolence  or  liberality,  it  is  void 
for  the  reason  that  the  court  cannot  direct  the  application 


(6.)  All  statutes  for  tlie  administration  of  justice  were  adopted. 
Sibley  V.  Williams,  3  C.  S:  J.  (McL)  52 ;  Pcmhle  v.  Clifoi'd,  2  McCord  (S,  C.) 
31 ;  (^aft  V.  State  Bank,  7  Ind.  219. 

*'Ease  and  favor,"  23  lien.  VI,  c.  9  (A.  D.  1445):  Koons  v.  Seward, 
8  Watts  (Pa.)  388;  see  Winthrop  v.  Dockendorf,  3  Me.  156,  161. 

Additions  to  names  of  defendants  in  indictments,  1  Hen.  V,  c.  5 
(A.  P.  1413).     (.ommonwealth  v.  France,  2  Brewst.  [Pa.)  508. 

Limitations  of  actions,  21  Jac.  I,  c.  10  (A.  D.  1024)  does  not  extend 
here.  Den,  Bickham  v.  Pissant,  Coxe  220;  A-n,  Johnson  v.  Morris,  2  Hal. 
6,  1 1  ;  Den,  Gardner  v.  Sharp,  4  Wash,  C  C.  609 ;  Morris  v.  Vanderen,  1 
Dall.  04;  Buehm  v.  Engle,  1  Dall,  15. 

CoXTRA,  Calvert  v.  lAlen,  2  //.  <£•  Mcll.  (Md.)  290:  Bogardus  v.  Trinity 
Church,  4  Paige  178,  198. 

jCosts,  0  Edw.  I,  c.  1  (A.  D.  1278).     See  Alter  v.  Shurts,  2  Harr.  188. 

Bills  of  exceptions,  13  Edw,  I,  c.  31  (A.  D.  1285).  See  Collcy  v.  Mer- 
rill, 6  Me,  50. 

The  construction  of  an  English  statute  is  adopted  with  it.  Brown  v. 
Burke,  22  Geo,  574 ;  Fowler  v.  Stoneum,  11  Tex,  478. 

As  far  as  the  revolution.     Cathcart  v.  Robinson,  5  Pet,  204,  280. 
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of  any  part  to  charitable  uses  against  the  terms  of  the  trust 
giving  an  option  to  the  trustees  to  apply  it  wholly  to  other 
purposes  of  a  different  kind.  If  the  character  of  the  gift,  ^ 
however,  can  be  definitely  determined,  and  it  appears  that 
it  is  charitable  in  the  legal  sense,  the  use  of  terms  which 
would,  if  unexplained,  I  render  the  gift  void,  will  not  defeat 
the  donor's  purpose.  /  As,  for  example,  if  a  gift  were  to 
objects  of  "  liberality  "  to  be  mentioned  in  a  codicil  to  the 
will,  and  the  objects  designated  in  the  codicil  were  in  all 
respects  legal  charities,  the  gift  would  be  good  as  a  chari- 
table gift.  Obviously  the  intention  of  the  donor  is  of  great 
importance  in  determining  the  character  of  such  a  trust. 
"  If  the  intention  be  charity,"  says  Lord  Brougham,  "  the 
court  will  execute  it,  however  vaguely  the  donor  may  have 
indicated  his  purpose.  But  mere  purposes  of  a  kind 
generally  beneficial,  as  of  those  of  benevolence  and  liber- 
ality, without  specifying  the  objects  who  are  to  receive,  and 
those  objects  not  being  the  poor,  the  court  will  never 
attempt  to  execute."  Atfy-Gen,  v.  Haherdashe^rs  Co,,  1 
Myl.  ^  K.  420. 

"  I  agree,"  said  Lord  Eldon,  in  Morice  v.  Bishop  of 
Durham^  10  Ves.  522,  542,  543,  "  there  is  no  magic  in 
words,  and  if  the  real  meaning  of  these  words  (benevolence 


Decisions  as  to  charities  are  independent  of  43  EUz,,  and  therefore 
applicable  in  Pennsylvania.  Witman  v.  Lex^  17  *S'.  &  R,  88,  92,  Gib- 
son^  C.  t/. 

No  decisions  rendered  after  July  4th,  1776,  are  admissible  a«  author- 
ity in  New  Jersey.  Fat,  436,  ^  5  (repealed  Bev.  Laws  1821,  p.  726): 
Crawford  v.  The  Wm,  Penn,  3  Wash,  C.  C.  484,  492 ;  see  Hickman  v.  Boff- 
man,  Hardin  (Ky.)  348,  365. 

As  to  the  effect  of  a  general  repealer.  The  constitution  of  New 
Jersey  of  1776,  J  22,  provides  that  the  common  law  of  England,  as 
well  as  so  much  of  the  statute  law  as  has  been  heretofore  practiced  in 
the  colony,  shall  still  remain  in  force  till  altered  bi/  the  legislature,  etc. 

Patersm's  Rev.  (A,  D.  1799),  p.  436,  ^  4,  and  Rei\  Laws  1821,  p.  726, 
provide  that  **  no  statute  or  act  of  parliament  of  England  or  Great 
Britain  shall  have  force  or  authority  within  this  state  or  be  considered 
as  a  law  thereof."  (Neither  P,  L.  1819,  p.  25,  nor  Rev,  Jjaws  1821,  p. 
726,  2  5,  repeals  this  section.) 

The  reason  of  this  sweeping  repealer  is,  no  doubt,  correctly  stated 
by  Mr.  Griffith,  that  Paiersons  Rev.  contained  all  such  of  the  En^li^h 
statates  ai»  were  suppoBed  to  be  in  force  in  1776,  4  Grif,  Reg.  1 155,  note. 
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and  liberality)  is  charity  or  charitable  purposes  according 
to  the  technical  sense  in  which  these  words  are  used  in  this 
court,  all  the  consequences  follow."  In  Attorney' General  v. 
Comber^  2  Sim.  ^  Stu.  93,  a  gift  to  the  widows  and  orphans 
of  a  parish  was  declared  by  Sir  John  Leach,  V.  C,  to  be 
intended  for  the  poor  of  those  two  classes  of  the  parish,  on 
the  ground  that  they  are  within  the  scope  of  general 
benevolence,  to  which  sentiment  the  gilt  was  to  be 
attributed.  In  Jemmit  v.  Verrilj  Amb.  585,  r?ote,  where  the 
residue  was  given  to  trustees  upon  trust  to  pay,  apply,  and 
dispose  of  the  same  unto  and  for  such  charitable  and 
benevolent  purposes  as  G.  J.,  one  of  the  trustees,  should 
direct,  it  was  ordered  by  the  same  judge,  notwithstanding 
the  fact  that  the  word  "  benevolent "  was  used  in  the 
description  of  the  purposes  to  which  it  was  to  be  applied, 
that  the  residue  should  be  applied  as  G.  J.  should  point  out 
by  a  scheme  to  be  laid  before  and  settled  by  the  master.  In 
Dolan  v.  Macdermot^  L.  R,  3  Ch,  Ap.  676,  a  gift  for  such 
charities  and  public  purposes  as  lawfully  might  be  in  the 
parish  of  T.  was  held  to  be  a  good  charitable  gift,  the  court 
holding  that  the  testator,  by  the  word  "  charities,"  meant 
public  and  not  private  charities,  and  that  by  "  public 
purposes  "  he  meant  public  purposes  ejusdeni  gaieriSy  L  6., 


Under  this  the  following  English  statutes,  among  others,  have 
been  abolislied :  Fines  and  recoveries,  Croxall  v.  Sherrerd,  5  Wall,  268, 
283 ;  the  statute  de  donis  (13  Edw.  I,  A.  D.  1285),  Den,  James  v.  Dubois, 
1  Horr,  285 ;  and  the  statute  of  21  Hen.  VIII,  c.  4  (A.  D.  1530),  Corlies 
V.  Little,  2  Gr.  373,  385. 

The  statute  of  uses,  21  Hen,  VIII,  c.  4  (A.  D.  1530,)  was  abrogated  by 
a  similar  general  repealer  in  Michigan.  Trask  v.  Green,  9  Mick,  358 ; 
Ready  v.  Kearsley,  14  Mich,  215. 

Also  in  New  York,  11  and  12  Wm,  III,  c.  6  (A.  D.  1700),  Levy  v. 
McCartce,  6  Pet,  102,  110,  Slory,  J.;  but  statutes  (6  Ann,  31  and  14 
Geo,  III)  which  had  been  recognized  as  part  of  the  common  law,  were 
held  not  to  be  affected.     Lansing  v.  Stone,  37  Barb.  15,  19. 

For  other  constructions  of  similar  provisions,  see  Noonan  v.  State,  1 
Sm,  &  Marsh  (Miss.)  562;  State  v.  Bollins,  8  N.  H.  550;  Hclfenstine  v. 
Garrard,  7  Ohio  397 ;  Gorham  v.  Daniels,  23  Vt.  600,  610. 

A  repealer  of  "  statutes  of  Great  Britain  "  does  not  extend  to  the 
statutes  of  England,  and  was  intended  to  prescribe  the  union  of 
England  and  Scotland  [1707 J  as  the  period  at  which  the  statutes  of 
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public  charities  of  a  kind  which,  though  within  the  statute 
of  Elizabeth^  and  the  technical  doctrine  of  the  court  with 
regard  to  charities,  are  not  within  the  popular  meaning  of 
the  word  charities.        i 

On  the  other  hand,  in  Williams  v.  Kershaw,  reported  in 
5  CI.  (f  Fin.  Ill,  note,  a  direction  by  a  testator  to  his  trustees 
to  apply  the  residue  of  his  personal  estate  to  and  for  such 
benevolent,  charitable,  and  religious  purposes  as  they  in 
their  discretion  should  think  most  advantageous  and  benefi- 
cial, and  for  no  other  use,  trust,  intent  or  purpose,  was  held 
void  for  uncertainty.  In  that  case,  however,  the  master  of 
the  rolls  concluded  that  the  testator  intended  to  restrain  the 
discretion  of  the  trustees  only  within  the  limits  of  what  was 
benevolent,  charitable,  or  religious.  In  'Norris  v.  Thom- 
son's ex'rs,  ubi  sup.,  the  doctrine  of  Williams  v.  Kershaw 
was  followed.  In  Norris  v.  Thomson's  ex'rs,  however,  the 
bequest  was  to  such  benevolent,  religious,  or  charitable 
institutions  as  the  testator's  widow  might  select.  In  the 
present  case  the  gift  is  to  a  church  to  promote  its  religious 
interests,  and  to  aid  the  missionary,  educational,  and 
benevolent  enterprises  to  which  it  is  in  the  habit  of  con- 
tributing. The  word  "  benevolent "  in  that  connection 
signifies,  and  undoubtedly  was  understood  by  the  testatrix- 


England  should  cease  to  operate  here.  G'Ferrall  v.  Simplot,  4  Iowa  381  ; 
see  Beg.  v.  Mallow  Uniorij  12  Jr.  C.  />.  35. 

In  several  of  the  states  the  statute  of  Elizabeth  has  been  repealed  by 
a  general  repealer  of  English  statutes,  or  denied  recognition  a.s  ever 
having  been  adopted  as  a  part  of  the  common  law. 

In  Maryland,  Dashiell  v.  AWy-Gen.,  5  Har.  &  Johns,  392;  Meade  v. 
Beale,  Taru^'a  C.  C.  Deda,  339. 

In  Virginia,  Oallego  v.  AtVy-Oen.^  3  Leigh  450;  Seabum  v.  Seaburn,  15 
Gratt.  423 ;  Baptist  Ass'n  v.  Hart,  4  Wheat  1  ;  Wheeler  v.  ^Smithy  9  Hofc.  79  : 
see  Carpenter  v.  MilUr.  3  W,  Va,  174 ;  Boy  v.  Bowzie,  25  Gratt.  599,  607. 

In  Tennessee,  Dickson  v.  Montgomery^  1  Swan  348 ;  Frierson  v.  General 
Assembly^  7  Heisk.  683. 

In  New  York,  Bascom  v.  Albertson,  34  N,  Y.  584  ;  Holmes  v.  Mead^  52 
N.  F.  332 ;  AyresY.  Methodist  Churchy  3  Sandf.  351,  367  ;  Downing  v.  Mar- 
shall, 23  How.  Pr.  4. 

In  Wisconsin.  Heiss  v.  Murphey,  40  Wis.  270. 

In  Indiana,  Grimes  v.  Harmon,  35  Ind.  198. 

In  Illinois,  see  PlumUigh  v.  Cook,  13  ///.  699. 
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to  signify,  "  charitable."  The  courts  appear  to  have  been 
in  some  cases  astute  to  frustrate  the  charitable  intentions  of 
donors  who,  meaning  to  devote  their  property  to  uses 
strictly  charitable,  have,  unfortunately,  employed  language 
admitting  of  a  wider  scope  in  the  use  of  the  gift  than  is 
judicially  given  to  the  word  charity.  It  would  be  far 
more  in  accordance  with  enlightened  jurisprudence  to 
exercise  in  such  cases  the  power  of  construction  so  as  to 
effectuate,  if  possible,  the  intention  of  the  testator.  A 
latitudinarian  interpretation  of  the  words  "  charity  "  and 
*' charitable "  has  been  unhesitatingly  given  in  order  to 
effectuate  the  intention  of  testators ;  why  should  not,  for  the 
same  purpose,  a  restricted  one  be  given  to  the  words 
"  benevolence  "  and  "  benevolent"?  Why  may  they  not  be 
interpreted  according  to  their  popular  signification,  and  so 
be  held  to  mean  just  what  the  testator,  in  the  great  majority 
of  cases,  understands  them  to  mean  ?  "  The  main  and 
necessary  characteristic,"  says  Lord  Brougham,  "  is  chari- 
table intent."  Attorney- General  v.  Haberdashers  Cb.,  ubi 
sup.  The  meaning  of  the  word  ''benevolent"  in  the 
bequest  under  consideration,  is  controlled  by  the  character 
and  purposes  of  the  legatee,  in  aid  of  whose  interests  and 
enterprises  the  gift  is  to  be  employed.  A  gift  to  a  chari- 
table institution  or  society  will  be  presumed  to  be  a  charitable 
gift,  though  no  purpose  is  named,  and  such  institution  or 
society  will  be  presumed  to  hold  such  gifts  in  trust  for  those 
charitable  purposes  for  which  it  exists.  Everett  v.  Carr, 
59  Maine  325;  Ecangelical  Association's  Appeal^  35  Pa.  St. 
316 ;   Burr  v.  Smith,  7   Verm.  241 ;  Uarle  v.    Wood,  8  Gush. 


In  Ohio,  Perin  v.  Carej/j  24  How.  465,  497. 
In  Pennsylvania,  Bethlehem  v.  Perseverance  Cb.,  81  Pa.  St,  445. 
In  South  Carolina,  Ait\i/'Gen.  v.  Joitj/,  1  Rich.  Eq.  99,  2  Strobh.  379. 
Contra,  Drew  v.  Wakefield^  54  Me.  291 ;  Going  v.  Emery^  16  Pick,  107  *, 
Amer.  Acad.  v.  Harvard  Coll.^  12  Gray  582. 

The  conclusion  is  that  the  ^'6d  EHz.y  if  ever  in  operation  in  New  Jer- 
sey, was  repealed  in  1799,  since  when  decisions  founded  thereon  are 
inapplicable. — Rep. 
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430 ;  Dexter  v.  Gardner^  7  Allen  243 ;   Hendrickson  v.  Decow^ 

^^he  gift  in  this  case  is  to  an  incorporated  religions 
society,  expressly  in  trust  to  be  used  for  its  religious  ^ 
purposes./ The  trust  expressed  that  the  property  shall  be 
employed  for  the  promotion  of  the  religious  interests  of  the 
church,  and  in  aid  of  the  educational,  missionary,  and 
benevolent  enterprises  to  which  it  is  in  the  habit  of  con- 
tributing, is  no  more  than  the  law  would  imply  had  the 
terms  of  the  gift  been  merely  in  trust  for  the  purposes  of  the 
church.  In  such  case  the  employment  of  the  fund  in  aid  of 
the  missionary,  educational,  and  benevolent  enterprises  to 
which  the  church  is  in  the  habit  of  contributing  could  not 
be  held  to  be  a  misapplication.  A  gift  to  a  hospital  or  a 
college  to  aid  it  in  its  "  benevolent "  objects,  would 
undoubtedly  be  a  gift  to  a  charitable  use,  and  would  be 
unhesitatingly  pronounced  to  be  so.  The  word  "  benevo- 
lent"  would  be  interpreted  to  mean  charitable.  A  gift  to  a 
missionary  society  to  aid  it  in  its  "  benevolent "  enterprises 
would,  in  like  manner,  be  readily  conceded  to  be  to  a 
charitable  use,  and  the  word  "  benevolent "  would  there  be 
held  to  signify  charitable.  So,  too,  when  the  gift  is  to  a 
church  to  promote  its  religious  interests,  and  to  aid  it  in  the 
missionary,  educational,  and  benevolent  enterprises  to  which 
it  is  accustomed  to  contribute,  the  word  "  benevolent " 
should,  if  there  be  necessity  for  so  doing  in  order  to 
effectuate  the  donor's  intention,  be  interpreted  in  the  narrow 
sense  in  which  it  was  used  by  him — i.  c,  as  being  equivalent 
to  or  synonymous  with  the  word  '*  charitable."  The  word 
"  benevolent,"  in  the  case  under  consideration,  should  be 
interpreted  according  to  the  context  in  conformity  with  the 
construction  adopted  in  Jemmity.  Vernl^  Wilkinson  v.  Lind- 
gren^  and  Tmonsend  v.  Carus,  It  is  worthy  of  observation 
that  it  is  joined  to  the  words  "  missionary  and  educational" 
by  the  copulative  conjunction,  and,  therefore,  is  not  subject 
to  the  objection  of  indefiniteness,  as  was  the  bequest  in 
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Norn's  V.   ThomsorCs  cx'rs.     There  the  disjunetive  was  em- 
plwed. 

'^gain,  the  purposes  to  which  the  gift  is  to  be  devoted  are 
not  uncertain,  but  are  designated  by  reference  in  the  will. ) 
They  are  the  missionary,  educational,  and  benevolent  enter- 
prises to  which  the  church  "is  in  the  habit  of  contributing." 
What  were  those  enterprises  ?  If  they  are  wholly  such  as  are 
charitable  within  the  legal  signification  of  the  word,  the  gift 
is  good.  Proof  has  been  made  of  the  objects  to  which  the 
church  was,  at  the  time  of  the  death  of  the  testatrix,  in  the 
habit  of  contributing,  and  they  are  all  charitable.  They 
are  cither  religious,  educational,  or  eleemosynary. 

The  testatrix  was  a  member  of  the  Xorth  Reformed 
Church  from  September  Slst,  1866,  to  the  time  of  her  death, 
in  or  about  November,  1873.  One  of  the  witnesses  testifies 
that  from  the  organization  of  the  church  to  the  time  when 
he  was  examined  as  a  witness,  which  was  in  August,  1875, 
the  benevolent  objects  to  which  the  churc-li  was  accustomed 
to  contribute  were  Foreign  and  Domestic  Missions,  the 
Church  Building  Fund,  the  Tract  Society,  the  Bible 
Society,  the  Sabbath  Schools  of  the  church,  the  Femalo 
Charitable  Society,  the  Disabled  Ministers  Fund,  and  the 
Widows  Fund.  All  these  are  charitable,  in  tlie  legal  signifi- 
cation of  the  word. 

Another  says  that  the  objects  to  which  the  church  made 
contributions  every  year,  during  the  period  of  seven  years 
from  1868  to  1875,  were  Foreign  Missions,  the  Board  of 
Publication,  the  Newark  Female  Charitable  Society,  the 
Widows  Fund,  the  Tract  Society,  Domestic  Missions,  the 
Bible  Societv,  the  Board  of  Education  and  Sabbath  Schools. 
Both  these  witnesses  speak  from  memory.  It  appears,  how- 
ever, from  examination  and  collation  of  the  list  of  the  con- 
tributions for  the  several  years,  that  the  objects  to  which  the 
church  was,  at  the  time  when  the  will  was  executed,  and  at 
the  time  of  the  testatrix's  death,  in  the  habit  of  contributing 
every  year,  were  Foreign  and  Domestic  Missions,  the  Boaixl 
of  Publication  of  the  Reformed  Church,  and  the  Mission 
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Sunday  Schools.  No  question  is  made  aa  to  the  character 
of  these  enterprises.  It  is  not  denied  that  they  are  charita- 
ble, in  the  legal  sense  of  the  word.  They  are  all  charitable. 
The  church  does  not  appear  to  have  been  in  the  habit  of 
contributing  to  any  enterprises  which  were  benevolent 
merely,  in  the  wide  sense  of  that  term,  as  contra-distin- 
guished from  "  charitable  "  in  the  legal  acceptation.  There 
were  other  objects  of  benevolence  besides  those  above-men- 
tioned, using  the  word  "  benevolence  "  in  its  popular  sense, 
to  which  the  church  from  time  to  time  contributed,  and 
they,  too,  were  charitable,  in  the  legal  acceptation.  Those 
missionary,  educational  and  benevolent  enterprises  to  which 
it  was  in  the  habit  of  contributing  were  all  "  for  education 
or  the  administration  of  charity  td  the  bodies  or  souls  of 
men."  Without  invoking  the  aid  of  the  cases  in  which, 
when  free  from  the  trammels  of  past  adjudication,  a  judicial 
construction  in  accordance  with  the  obvious  intention  of  the 
testator  in  the  use  of  the  word  "benevolent"  has  been 
given,  as  in  Miller  v.  Rowan^  5  CI.  ^  Fin.  99,  where  the  gift 
was  to  benevolent  and  charitable  purposes,  with  a  recom- 
mendation to  apply  it  in  yearly  payments  to  faithful  domes- 
tic servants,  and  Hill  v.  Burns^  2  W.^S.  App.  80,  where  the 
gift  was  to  be  disposed  of  in  such  charitable  and  benevolent 
purposes  as  one  of  the  trustees  should  direct,  and  accepting 
it  as  a  rule  that  the  test  of  a  charity  is  the  ability  of  this 
court  to  execute  it,  there  can  be  no  doubt  as  to  the  trust 
which  is  now  before  me.  Unlike  the  cases  of  Morice  v. 
Bishop  of  Durham^  9  Ves.  399,  10  Ves.  522;  James  v.  Allen, 
3  Meriv.  17 ;  Ellis  v.  &%,  1  Mi/L  <Jt  Or.  286 ;  Kai^/all  v. 
Granger,  5  Beav.  300 ;  Vezey  v.  Jamson,  1  Sim.  cf  Stn.  69, 
and  Norris  -v.  Thomson^s  ex^rs,  the  intention  of  the  testa- 
trix as  to  the  objects  of  her  bounty  cannot  be  said  to  be 
uncertain.  Nor  is  it  uncertain  whether  they  were  to  be 
such  a«  the  law  calls  charitable. 

The  gift  will  be  sustained.      There   will  be   a   decree 
accordingly. 
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Makv  II.  Ma'Knet 


Theodore  M acknet  aiid  other?^,  oxe^-utors,  and  othere. 

A  widow's  *'\fii:Ufm  Vt  tak«:  h*:r  'Jow-r  ir.-»«:vi  m'  a  legacy  in  Leu  t'-erecl 
made  uu<l<rr  a  mi-rUk':  ji-  i'^  }.*;r  r.^riit.r,  rf;ay  tj*.'  •■«v'jke*j.  ttUfC  pr:-  :Lie, 
and  »lie  plar-'.-d  in  Hato.  fjuo,  liiil**-*  l!*«;  hiiaati'.n  I«a-  K;  cLan^'e-i  s:ii:«  her 
olection  that  it  oanii'^i  •>••  'Ion*;  wirh'^ut  j»r'j»i'iK.-o  to  the  ^^jl-se-ivjer.'Iy- 
acquired  rights  of  oth<n-. 


Bill  tor  relit'f.  On  final  hearing  on  piea^lings  and  pro»f?. 
Mr.  (J,  S.  TUsworth  and  Mr.  (J,  Parker^  for  complainants. 
Mi\  ./.    \V,  Tnijhir^  for  the  exe(rut/»rH. 


The  Chancellok. 

CharleH  S.  Ma<*l\n('t,  dec^uiHed,  latt^  of  Newark,  by  the 
fleeond,  third,  fifth,  and  Hoventh  He<'tionH  of  liis  will,  made 
certain  provinioiiH  for  his  wifn*,  and  hy  tlu^  (^itchth  he  gave  to 
her  won  by  a  former  buHband  the  interest  of  a  sum  of  money 
for  life.  Hy  tlui  ninth  ncction  In^  declared  that  all  the  pro- 
viftioiiH  in  tbc  will,  niad(»  for  the  benefit  of  his  wife  and  her 
son,  were  to  1m»  in  lieu  and  nntiHraction  of  her  right  of  dower, 
an<l  all  other  intercstn  hIu*  might  hav(»  in  his  estate,  her 
aeceptance  of  the  provisionH  to  b(»  determined  by  a  relin- 
quishment by  hiT,  to  be  ma<K'  in  writing,  of  such  dower  and 
interest  within  three  months  after  his  ileeease.  By  the 
twenty-t\>urth  section  he  directed  that  durii»g  the  minority 
of  her  daughter  llattie,  his  child,  the  income  of  the  estate 
which  he  had  thereiid>efore  bequeathed  to  the  latter  and  to 
her  use,  should  be  paid  to  his  wife,  she  remaining  his  widow 
unmarried,  for  the  support,  maintenance,  and  education  of 
Hattio;  and  ho  pn>vide8  that  \\\  case  of  his  wife's  death  or 
ia|rO|  8o  much  of  the  iniiMue  of  Ilattie's  estate  as 
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might  be  necessary  for  her  liberal  support  and  education 
should  be  paid  by  his  executors,  whom,  in  either  of  those 
contingencies,  he  constituted  her  guardian.  Mrs.  Macknet, 
on  the  11th  of  June,  1872,  within  the  time  limited  for  the 
purpose  in  the  will,  filed  her  dissent,  and  refused  to  accept 
the  provision  made  for  her  by  the  will  in  lieu  of  her  dower, 
and  her  dower  was  subsequently  assigned  to  her. 

On  the  20th  of  February,  1873,  the  executors  filed  a  bill 
in  this  court  for  a  judicial  construction  of  the  will.  Mack- 
nefs  ex'rs  v.  Macknet,  9  C  E.  Gr.  277.  The  final  decree 
in  the  cause  was  filed  on  the  20th  of  March,  1874.  It 
adjudged  that  Mrs.  Macknet  was  entitled  to  receive  all  the 
income  of  her  daughter's  share.  Under  the  leave  given  in 
the  decree  to  apply  for  further  directions,  a  petition  was 
presented  to  this  court  by  Hattie,  then  ten  years  of  age,  by 
her  next  friend,  Theodore  Macknet,  one  of  the  executors,  in 
which  it  was  stated  that  since  that  decree  it  had  been  ascer- 
tained that  the  annual  income  of  her  share  amounted  to  not 
less  than  $10,000,  and  it  prayed  that  it  might  be  ascertained 
and  determined  what  was  a  reasonable  allowance  out  of  the 
income  for  her  fair  and  liberal  support,  maintenance,  and 
education;  whether  the  surplus  or  residue  of  the  income, 
after  deducting  such  allowance,  belonged  to  her  or  to  her 
mother;  whether,  if  the  surplus  was  not  the  property  of  the 
latter,  the  executors  were  bound  to  pay  it  over  to  her;  if 
they  were  bound  to  pay  it  to  her,  whether  it  was  her  duty 
to  invest  it,  and  see  to  the  a(»cumulation  thereof  for  Ilattie ; 
and,  if  the  executors  were  not  bound  to  pay  the  surplus 
over  to  Mrs.  Macknet,  whether  thev  were  themselves  bound 
to  invest  it  and  see  to  its  accumulation  for  Ilattie. 

On  the  28th  of  September,  1875,  a  decree  wjis  made  on 
that  petition  directing  the  executors  to  pay  over  to  Mrs. 
Macknet,  so  long  during  Hattie's  minority  as  she  should 
remain  the  testator's  widow,  the  entire  income  of  Ilattie's 
share.     Macknefs  ex^rs  v.  Macknet,  11  C  E,  Gr.  258. 

From  both  of  those  decrees  an  appeal  was  taken,  and  in 
the  term  of  June,  1876,  of  the  court  of  errors  and  appeals,  a 
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decree  wa8  marie  r^:Vfrr-.irjg  t.h*j  la-»t  decree,  the  '.T.-arr:  ai^ut- 
iug  that  Mrs.  Ma'^:kri»:t,  und^T  the  ojx.-ranon  of  the  pro^iaoo 
of  the  ninth  section  of  th^:  will,  wa*»  not  entitled  :<>  nh* 
riurpliis  of  the  income  of  Flattie's  nhare  over  rhe  ani-'oat 
necessary  for  the  nijp[K>rt,  maintenance,  and  edaeatioa  o(  the 
latter.     Maclrnet  v.  Ma/hui,  VI  (\  E.  />V.  594. 

The  decree  of  th«:  court  of  crror.H  and  appeals  wa*  died  in 
Julv,  1876,  and  the  hill  in  thin  cau.-^e  wa.-*  filed  on  the  1-kh 
of  August  following:.  The  hill  pray?<  that  the  (xmiplaioant 
may  bo  permitted  to  withdraw  her  di?<-<ent,  filed  in  the  Har- 
rogate's office,  and  that  she  may  he  permitted  to  a.cept  the 
provisions  of  the  will  in  lieu  of  her  dower,  7>f/r/r  y^ro  t»u**r ; 
and  that  her  election  may  h<;  set  a.-<ide  and  annulled  on  the 
ground  that  she  was  miHtaken  an  to  tli<?  probable  amount  of 
the  income  of  Hattie's  share;  and,  also,  as  to  the  effect  of 
her  election  on  her  right  to  n-ceiv*;  that  income.  The  bill 
alleges  that  the  (*state  n^mains  in  substantially  the  f^me 
condition  in  whi(;h  it  wjis  at  the  timt!  of  the  testator  a  death. 
so  that  if  she  is  now  [)crmittcd  to  a<'c(t[)t  the  provisions  of 
the  will  it  will  not  in  tin?  h^ast  interfile  with  the  due  and 
proper  settlement  of  th<*  entatc,  or  with  the  rights  of  any 
person  having  any  iMt<'ri'Ht  tln'rcin.  The  answer  does  not 
deny  the  truth  of  this  alleviation.  It  insists  that  the  com* 
plainant,  when  stu^  iiled  Imt  (lisHf^nt,  was  under  no  mistake, 
except  it  nuiy  be  a  m4>rc  mislakt*-  of  law,  and  claims  the 
benefit  of  her  ehM'tion, 

The  compininant  jillegrn,  iind  hIm»  and  her  counsel  both 
testifv,  that  she  wnn  advised  hy  lier  eounsel  that  her  right  to 
the  I'ull  benelit  of  tin*  |irovirti«in  wliieli  directed  the  payment 
to  her  of  tli^*  in<'oine  of  llallie'H  Himre  would  not  be  taken 
away  by  her  refusjil  to  jieeept  tlie  |)rovisiou  made  for  her  in 
the  will  in  lieu  of  down",  and  tluit  her  <'ounsel  informed  her 
that  the  t^xeeutors  ami  their  eonnnel  <'oncurre(l  with  him  in 
his  opinion  on  that  subjeet.  She  nwears  that  had  she 
known  her  rights,  or  had  she  had  the  least  suspicion  that 
the  provision  in  rt^giml  to  the  income  <>f  llattie's  share 
nught  bo  rogardod  as  part  of  the  provision  in  lieu  of  dower, 
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she  would  not  have  dissented,  but  would  have  accepted  the 
provision  made  for  her  by  the  will.  The  proof  is,  that  when 
she  made  her  election  she  supposed  that  the  income  of 
Hattie's  share  would  not  exceed  from  $3,000  to  $5,000  a 
year,  and  that  she  therefore  considered  it  prudent  not  to 
relinquish  her  dower,  which  would,  as  she  supposed,  be  pro- 
ductive of  more  income  than  the  provision  made  by  the  will. 
She  testifies  that  if  she  had  known  that  the  income  of 
Hiittie's  share  would  have  amounted  to,  or  in  the  neigh- 
borhood of,  $10,000  a  year,  she  would  have  accepted  the 
provision  of  the  will  without  hesitation.  In  this  she  is  cor- 
roborated by  the  testimony  of  her  counsel.  There  is  cor- 
roboration, also,  in  the  petition  filed  for  Hattie.  It  was  filed 
for  her  by  one  of  the  executors  (her  half-brother),  as  her  next 
friend,  and  is  sworn  to  by  him.  It  states  that  since  the 
decree  of  this  court  in  the  suit  for  construction  of  the  will, 
it  had  been  ascertained  that  the  income  of  Hattie's  share 
amounted  to  a  sum  not  less  than  $10,000  per  annum.  It 
bears  evidence  on  its  face  that  it  owed  its  origin  to  the  fact 
that  the  income  of  Hattie's  share  had  proved  to  be  unex- 
pectedly large. 

The  answer  denies  that  the  executors  or  their  counsel 
entertained  or  expressed  the  opinion  at  any  time  that  the 
provision  of  the  twenty-fourth  section  of  the  will  was  not  one 
of  those  intended  in  lieu  of  dower.  One  of  the  executors  tes- 
tifies, however,  that  on  the  hearing  of  the  suit  for  construc- 
tion of  the  will,  their  counsel  "  held  that  Mrs.  Macknet  took 
Hattie's  share,  without  being  liable  to  account  for  it,"  and 
be  says  he  "  quarreled  with "  their  counsel  "  somewhat 
about  it."  If  the  counsel  of  the  executors  did,  in  fact,  con- 
cur with  the  complainant's  counsel  in  opinion,  then  the 
mistake  in  reference  to  the  effect  of  the  dissent  was  mutual. 
It  appears,  it  may  be  remarked,  from  the  record,  that  the 
view  taken  by  the  complainant's  counsel  on  that  subject,  and, 
as  he  alleged,  by  the  counsel  of  the  executors  also,  was  in 
accordance  with  the  judgment  of  tliis  court  and  that  of  the 
minority  of  the  judges  of  the  appellate  tribunal.     If  it  had 
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been  ihown  rhar  rhe  »*tiinpiainiuir  ^  '.•t>unfiel  wa*  in  error  as 
ti:>  rhe  met  rhat  rhe  ^.M)iiiisel  )t  ^e  executors  concurred  widi 
him,  it  wouhi  ^till  -^tanti  esrabiL^heil  by  4ie  pnjof  that  the 
•ionipiainant  w:i>i  intbrmeil  by  him  rhar  the  counsel  of  the 
executors  «li«l  -h)  t.-t>n«!ur,  and  :r  ^ouiil  -ytill  appear  chat  she 
acted  upon  rhe  a^lvice  and  inrnrmation.  And,  further,  it 
appear*  that  neither  rhe  executors  nor  rheir  oounseK  at  any 
rime  before  ^he  dleil  her  'lissent.  -itateil  to  her  that  :»he  would 
tbrteit,  bv  Jij4:4ttnt,  her  ri^riit  rt>  rhe  r^urolus  ot  her  'iauirhter's 
income,  or  even  iu:r;r»^ted  the  existence  «)f  a  tioubt  on  the 
.^ubjer-r.  r»he  hail  a  ri^ht  to  know  the  prr>bable  conse- 
•:jnence-»  «^t'  her  «lifi»sent,  and  if  ?he  was  misled  on  that  score 
and  tiiacovereti  her  err«)r  while  as  vet  there  was  time  to 
retract  the  •lis'sent,  an*!  made  :?peedy  applicati«>n  tor  leave  to 
do  :»o.  ^he  ought  to  be  placed  'n  striPi  'i*nu  unless  the  situation 
had  :»o  changed  since  her  election  that  it  cannot  be  done 
without  prejudice  to  the  subse^^uently-acquired  rights  of 
others.  R*nnhM  v.  Ramhohl^  3  W.^.  6-3.  In  Wake  v.  Wake, 
1  Vf^.^.  :W.>.  a  widow,  after  havin^r  received  a  lesracv,  and  for 
three  vears  an  annuitv,  between  which  lesracv  and  annuity 
and  her  drawer  she  was  bound  to  elect,  tiled  her  bill  for  her 
dower.  It  was  held  bv  Buller,  J.,  sittin^r  tor  the  lord  ehan- 
<  el  lor,  that  the  receipt  of  the  annuity  tor  three  years,  and 
rhe  Ifigarry,  did  not  prevent  her  right  of  election,  she  being 
presumed  not  to  have  acted  with  full  knowledge  which 
would  bind  her.  "  The  p<.>int  is,"  said  he,  ^'  whether  she 
hafl  full  knowledge  of  the  circumstances  of  the  testator,  and 
of  her  own  rights.  If  she  had  acted  with  full  knowledge 
she  should  not  afterwards  denv  it,  but  after  three  vears  onlv 
I  cannot  snv  she  is  not  entitled.'' 

In  HndffThKe  v.  ^inrl/jroKe,,  4  Iksmiis.  274,  where  a  widow 
ha^l,  conformably  to  the  will,  enjoyed  the  full  benefit  of  its 
provision  in  her  behalf  for  life,  and  the  will  proved  to  have 
been  invalid,  it  was  held  that  her  representatives  might, 
nevcrtheleHS,  be  let  in  to  claim  her  right  to  the  property 
under  the  statute.     The  court  said:   ^^Tbis  (the  election) 
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arose  out  of  the  error  of  all  parties,  and  was  not  a  fair  elec- 
tion made  by  her  when  conusant  of  all  her  rights." 

The  defendants  insist  that  the  complainant  seeks  to  be 
relieved  from  a  mere  mistake  of  law  on  her  part. 

Though  mistake  in  matter  of  law  cannot,  in  general,  be 
admitted  as  a  ground  of  relief  in  equity,  the  rule  has  its  excep- 
tions. Hunt  V.  Boiisnianiere's  adin^r,  1  Pet  1 ;  Green  v.  M,  ^ 
E,  R.  a,  Co. yl  Beas.  165.  "The  maxim  juris  ignorantia  non 
exaisaty^  says  Kerr,  "  is  not  universally  applicable  in  equity. 
If  the  word  jus  be  used  in  the  sense  of  denoting  general 
law,  the  ordinary  law  of  the  country,  no  exception  can  be 
admitted  to  the  general  application  of  the  maxim ;  but  it  is 
otherwise  when  the  word  is  used  in  the  sense  of  denoting  a 
private  right.  If  a  man,  through  misapprehension  or  mis- 
take of  the  law,  parts  with  or  gives  up  a  private  right  of 
property,  or  assumes  obligations  upon  grounds  on  which  he 
would  not  have  acted  but  for  such  misapprehension,  a  court 
of  equity  may  grant  relief,  if,  under  the  general  circum- 
stances of  the  case,  it  is  satisfied  that  the  party  benefited  by 
the  mistake  cannot,  in  conscience,  retain  the  benefit  or 
advantage  so  acquired."  Kerr  on  F.  and  M.,  398.  The  com- 
plainant's mistake,  however,  was  rather  a  mistake  of  fact 
than  of  law.  She  considered  the  provision  made  for  her  by 
the  will,  irrespective  of  her  daughter's  income,  insufficient 
for  the  proper  support  of  herself  and  her  daughter,  and  the 
education  of  the  latter,  and,  as  between  that  provision  and 
her  dower,  therefore,  preferred  the  latter,  but  expected  to 
enjoy,  and  believed  that  she  had  an  undoubted  right  to 
enjoy,  the  benefits  of  the  income  in  connection  with  either. 
She  waa  in  error  as  to  one  of  the  factors  in  the  calcula- 
tion. Misappreliension  of  rights  under  a  deed,  not  arising 
from  the  misconstruction  of  the  deed,  has  been  treated  as  a 
mistake  of  fact.     Denys  v.  Shuckburgh,  4  Y.  tf  C,  42. 

The  proof  shows  that  the  complainant  acted  upon  what 
the  defendants  say  was  error,  the  assumption  that  her  coun- 
sel and  the  counsel  of  the  executors  agreed  in  the  opinion 
that  her  dissent  would  not  aflTect  her  claim  to  the  income  of 
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her  daughter's  share.  Her  error  as  to  the  probable  amount 
of  her  (laughter's  income  was  a  mistake  of  fact.  Had  she 
been  properly  informed  on  that  score  she  would  have 
accepted  the  provisions  of  the  will.  This  was  a  mistake,  as 
to  a  fact,  of  such  preponderating  influence  that,  had  she 
been  fully  informed  in  reference  to  it,  the  question  as  to  the 
advisability  of  taking  her  dower  would  not  have  existed. 
She  was  entitled,  before  making  her  election,  to  full  knowl- 
edge of  the  value  of  the  income  of  Hattie's  share,  and  a 
clear  knowledge  of  the  effect  of  her  dissent  on  her  right  to 
that  income.  1  Roper  on  H.  ^  W.  601 ;  Clancy's  Bights  of 
M.  W.  249;  Pusey  v.  Desbouvrie,  3  P.  W.  315,  321;  see, 
also,  Pickering  v.  Pickering^  2  Beav.  31,  56. 

The  case  of  Posey  v.  Desbouvrie^  cited  above,  is  very  much 
in  point.  There  a  freeman  of  London  made  his  will,  giving 
to  his  daughter  £10,000,  upon  condition  that  she  should 
release  her  orphanage  part,  together  with  all  her  claim  or 
right  to  his  personal  estate  by  virtue  of  the  custom  of  the 
city  of  London  or  otherwise,  and  made  his  son  executor. 
The  daughter  was  of  about  the  age  of  twenty-three  years. 
After  her  father's  death  it  was  agreed  between  her  and  her 
brother  that  she  should  accept  of  her  legacy  of  £10,000, 
upon  the  terms  on  which  it  was  given  to  her  by  the  will, 
viz.,  the  release  by  her  of  all  her  right  by  virtue  of  the 
custom,  &c.  The  release  was  prepared,  and  before  she 
executed  it  her  brother  informed  her,  in  the  presence  of  her 
uncle,  that  she  had  a  right  to  an  account  of  her  father's  per- 
sonal estate,  and  to  have  her  orphanage  part ;  but  she  then 
declared  that  she  would  accept  the  legacy,  that  it  was  sufli- 
cient  provision  for  any  young  woman,  and  she  thereupon 
executed  the  release.  She  was  then  about  twenty-four  years 
old.  Her  brother  paid  her  the  £10,000  and  interest.  She 
afterwards  married,  and  her  husband  brought  a  bill  to  set 
aside  the  release,  charging  that  the  personal  estate  of  her 
father  was  much  above  £100,000,  and  that  the  daughter's 
share  of  it,  by  the  custom,  would  amount  to  more  than 
£40,000.     The  mother  had  been  compounded  with  for  her 
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customary  part,  and,  consequently,  the  dead  man's  part  was 
one-half,  and  the  children's  the  other.  The  brother  pleaded 
the  release. 

The  lord  chancellor  (Talbot)  said  that  he  did  not  see  that 
any  manner  of  fraud  had  been  practiced  in  the  case,  but 
that  it  still  seemed  hard  that  a  young  woman  should  suifer 
for  her  ignorance  of  the  law  or  the  custom  of  the  city  of 
London,  or  that  the  other  side  should  take  advantage  of 
such  ignorance.  Stating  the  fact  that  not  only  had  counsel 
differed,  but  courts  themselves  had  varied  in  their  deter- 
minations as  to  the  effect  where  the  wife  had  been  com- 
pounded with  for  her  customary  part,  he  said :  "  And  if  the 
courts  themselves  have  not  till  very  lately  agreed  in  what 
shares  or  proportions  these  customary  parts  shall  go,  the 
daughter,  surely,  might  be  well  ignorant  of  her  right,  and 
ought  not  to  suffer  or  give  others  advantage  by  such  her 
ignorance."  After  presenting  other  considerations  favor- 
able to  granting  the  relief,  he  ordered  that  the  plea  stand 
for  an  answer,  saving  the  benefit  thereof  till  the  final  hear- 
ing, and  ordered  the  defendant  to  answer  as  to  the  value  of 
the  personal  estate. 

In  the  case  under  consideration,  the  executors  have  no 
such  interest  in  Hattie's  income  that  they  can  gainsay  the 
complainant's  right  to  relief  so  far  as  that  income  is  con- 
cerned. Nor  can  Hattie  deny  the  claim  except  it  be  on  the 
ground  that  the  election  is  binding,  and  was  not  made 
under  such  circumstances  as  to  warrant  the  court  in  reliev- 
ing the  complainant  from  it.  No  rights  of  any  person  have 
supervened  since  the  election  to  prevent  this  court  from 
granting  the  relief.  It  may  be  remarked  that  it  is  from  an 
election  that  relief  is  sought  in  this  case ;  not  from  a  con- 
tract. The  complainant  made  the  election  not  only  under  a 
mistake  as  to  the  amount  of  the  income,  when  she  had  a 
right  to  full  knowledge  on  that  head,  but,  also,  under  a 
mistake  as  to  her  rights  (as  to  which  she  had  a  right  to 
clear  knowledge),  arising  from  misinformation  conveyed  to 
her  with  such  assurance  of  its  unquestionable  cprreetness 
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and  reliability  that  she  was  fully  justifieij  in  accepting  it  as 
undeniably  correct,  and  in  acting  on  it  accordingly.  Under 
the  circumstances  she  ought  to  be  relieved  from  it.  The 
relief  sought  by  the  bill  will,  therefore,  be  accorded. 


Julia  E.  Wbtmorb 

V. 

Lansing  Zabriskie  and  others. 

Upon  good  reaifons  shown,  a  mixed  trust  estate  is  partible  in  equity. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  i?.  Gilckristy  for  complainant. 
Mr.  A.  Zabriskie^  for  the  trustees. 

Thb  Chancbllor. 

John  Tonnele,  deceased,  late  of  Hudson  county,  by  his 
will,  gave  to  his  wife  for  life  (provided  she  remained  his 
widow),  certain  real  and  personal  property,  with  provision 
for  the  substitution  of  an  annuity  for  such  use  in  case  of  her 
remarriage.  He  also  gave  to  her  certain  other  personal 
property  for  life.  He  devised  to  her  the  use  of  his  home- 
stead property  for  life,  provided  she  remained  his  widow, 
and,  in  the  event  of  her  death  or  remarriage,  gave  part  of  it 
to  his  son  for  life,  with  remainder  to  his  sou's  lawful  issue, 
and  provided  that  if  his  son  should  leave  no  lawful  issue 
living  at  his  death,  the  part  so  given  to  his  son  for  life 
should  go  to  the  testator's  daughters  equally,  the  issue  of 
any  one  that  may  have  died  to  take  what  would  have  been 
the  share  of  such  daughter  if  she  had  been  then  living.    He 
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devised  the  rest  of  the  homestead  property,  after  the  death 
or  remarriage  of  his  wife,  to  his  daughters  in  equal  shares 
for  life,  with  remainder  to  their  respective  issue,  with  pro- 
vision that  the  issue  of  any  one  that  should  have  died  should 
take  the  share  of  the  mother,  and  that  if  any  of  his  daugh- 
ters should  die  without  issue  living  at  the  time  of  her  death, 
her  share  should  go  to  the  other  daughters  and  the  issue  of 
such  as  might  be  dead,  the  issue  taking  the  share  of  such 
deceased  daughter.  He  gave  the  residue  of  his  property, 
real  and  personal,  including  that  in  which  he  had  given  to 
his'wife  an  estate  for  life  or  during  widowhood,  to  his  eight 
children,  to  be  equally  divided  between  them  in  such 
manner  that  each  child  should  receive  only  the  net  rents, 
income  and  profits  of  his  or  her  share  during  life,  at  the 
death  of  each  child  his  or  her  share  to  go  to  afid  vest  in  his 
or  her  lawful  issue,  and  in  default  of  such  issue  living  at  his 
or  her  death,  to  the  testator's  other  children  and  their  issue 
in  the  same  manner  as  the  share  of  each  child  was  therein 
given  and  limited,  the  children  of  any  deceased  child  to  take 
the  parent's  share. 

In  order  more  fully  to  carry  out  the  objects  of  his  will  he 

thereby  appointed  his  executors   trustees  of  all  property, 

estates,  or  interests  therein  given  to  any  of  his  children,  or 

that  any  of  his  children  might  be  entitled  to  by  virtue  of 

any  provision    of  his   \vi\\   during  the  life  of  such   child 

(excepting  the  above-mentioned  life  estate  of  his  son  in  part 

of  the  homestead  property),  with  full  power  to  retain  all 

such  property  in  their  hands  unsold  and  undivided  until 

after  the  year  1867.      And    he  thereby    authorized    his 

executors  to  sell  and  convey  all  or  any  part  of  his  real 

estate,  and  all  real  estate  that  might  be  purchased  by  them, 

and  to  invest  his  personal  estate  and  the  proceeds  of  the 

sale  of  such  real  estate  at  interest,  on  bond  and  mortgage 

of  real  estate,  or  in  government  or  state  stocks,  or  to  lay 

tliem  out  in  the  improvement  of  his  real  estate,  or  in  the 

pTurchase  of  other  real  estate  and  the  improvement  thereof, 

tt  might  seem  most  for  the  interest  and  advantage  of  h:8 
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children,  and  for  the  improvement  of  his  estate,  and  to 
change  auch  investments  as  they  should  judge  best  from 
time  to  time.  He  then  directed  the  trustees  to  pay  over  to 
each  of  his  children,  during  his  or  her  natural  life,  the  net. 
income  of  that  part  or  proportion  of  his  estate  given  to  such 
child,  after  deducting  therefrom  all  taxes,  assessments,  com- 
missions, and  other  annual  expenses  and  charges,  the 
income  of  each  of  his  daughters  to  be  paid  to  her  upon  her 
own  receipt,  for  her  separate  use,  free  from  the  control  of 
her  husband,  and  that  of  his  son  to  be  paid  to  him  on  his 
own  receipt,  for  his  own  use,  and  not  to  any  assignee  or 
mortgagee  thereof. 

The  testator  appointed  his  wife  and  Messrs.  Robert  Gil- 
christ and  Abraham  O.  Zabriskie  executors.  They  are  all 
dead.  Mr.  Zabriskie  was  the  last  survivor.  Messrs.  Lan- 
sing and  Augustus  Zabriskie  are  his  executors,  and  the  per- 
sonal estate  and  the  proceeds  of  the  sale  of  so  much  of  the 
real  estate  as  has  been  sold  (it  has  all  been  sold,  except  some 
building  lots  and  a  tract  of  salt  meadow,)  are  in  their  hands, 
and  they  also  hold  the  title  to  certain  parcels  of  real  estate 
purchased  by  them  on  sales  under  foreclosure  of  mortgages 
belonging  to  the  trust  estate.  The  homestead  property  was 
sold  for  $50,000,  and  it  was  considered  that  the  proportion 
of  the  part  which  was  devised  to  the  son  of  the  testator  for 
life,  was  $24,000.  The  rest,  of  course,  was  regarded  as  hav- 
ing been  sold  for  $26,000.  After  the  testator's  death,  and 
before  the  sale  of  that  property,  two  of  the  testator's 
daughters  died.  Neither  of  them  was  ever  married.  They 
both  died  intestate.  The  share  of  the  one  who  died  first, 
in  the  $26,000,  was  credited  to  her  sisters,  and  the  income 
regularly  paid  to  them.  At  the  death  of  the  other,  all  of 
her  share,  except  one-sixth,  was  in  like  manner  credited  to 
her  surviving  sisters,  in  equal  shares,  and  that  sixth  was 
di\nded  among  the  surviving  brother  and  sisters  of  the 
deceased,  in  equal  shares,  it  being  her  share  of  her  deceased 
sister's  portion,  and  not  being,  in  her  hands,  subject  to  the 
limitations  of  the  will.     Part  of  the  estate  is  now  held  by 
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Lansing  Zabriskie,  as  trustee,  and  part  by  him  and  Augustus 
Zabriskie.  The  unsold  real  estate  of  the  testator  is  held  in 
trust  by  Lansing  Zabriskie  as  heir  at  common  law  of  the 
last  survivor  of  the  trustees  appointed  by  the  will,  and  the 
rest  of  the  estate  is  held  by  him  and  Augustus  Zabriskie,  as 
trustees,  by  virtue  of  their  executorship  of  the  will  of  the 
last  surviving  trustee. 

The  bill  prays  a  partition  of  the  trust  estate,  to  the  end 
that  the  share  of  each  of  the  children  may  be  held  in  trust 
in  severalty  for  him  or  her,  and  the  answer  of  the  testator's 
son,  and  of  one  of  the  daughters,  joins  in  the  prayer.  The 
question  of  the  divisibility  of  the  trust  entered,  to  a  cer- 
tain extent,  into  the  consideration  of  the  question  which 
was  passed  upon  in  the  case  of  Wetmore  v.  Zabriskk^s  ex^rs, 
11  C.  E.  Gr.  18,  but  the  decision  did  not  depend  upon  it, 
and  the  decree  was,  in  fact,  made  expressly  without  preju- 
dice to  a  suit  for  partition  of  the  trust  estate.  The  situ- 
ation of  the  estate  was  not  then  before  the  court  as  it  is 
now.  It  now  appears  that  part  of  the  estate  is  in  the  hands 
of  one  trustee,  and  the  rest  in  the  hands  of  that  trustee  and 
another;  and  that  a  question  has  arisen  as  to  the  power  of 
the  trustee  of  the  unsold  real  estate  of  the  testator  to 
execute  the  power  of  sale  given  by  the  will  in  reference  to 
that  property.  It  is  evident  that  the  trust  estate  may  be 
readily  partitioned.  The  testator,  indeed,  does  not  appear 
to  have  contemplated  a  division,  and,  in  fact,  he  does  not 
seem  to  have  taken  into  his  consideration  even  the  possi- 
bilitv  of  the  death  of  all  the  trustees  in  the  life-time  of  his 
children,  but  I  am  of  opinion  that,  under  the  circumstances, 
a  partition  may  be  properly  made  so  that  there  may  be  sepa- 
rate management  of  any  share  or  shares.  No  prejudice  will 
arise  to  the  estate  from  the  partition.  The  devolution  of 
the  shares  in  diiferent  parts  of  the  fund  is  difterent,  and, 
therefore,  there  should  be  identification  and  separation  of 
those  parts. 

The  real  and  personal  property  devised  and  bequeathed 
by  the  fifth  (the  residuary  clause  of  the  will),  and  which  now 
5 


V-r-_=,:-rr  T.  Z*-.r-"-'tA- 


the  fsale  c»f  the  i»rr=*  '!-ii'  ll  :  rri."  Tr  iTrrr  wlfi-L  i*seei  bv 
that  elau-^tr,  wl:  .L  :  r-.T-rir  fcr-r  L-a-  ii.vr?:-i  in  S:-c«l5  jnd 

and  tbt-  real  •r'r.:iV  ;:ir.'LJii-':  iii-C-er  :-!v.' .'f^rt-.  l^Iong  to 
the  rix  ^»J^\■iv;T,J  /i:!  ir-^L  :"::-•■  r  .-rV-*  r.  ::l  ^i^^  shArra,for 
lift,  wiih  rrn^aiii-i-rr  •'.•tLTir  r-r^ji-r  r--  isf^T:^:  fcnd  in  'ZAseof 
the  dcrath  vf  aLv  .  :'::.-L-  --;"L  ::•  ir-^-r.  :le  ?iAr\Er  of  the  one 
BO  (iy'wi'i  T.v;'.i  ifv  :■-. ::...-  -T'^rr.-r,\^^  r  r:t'irr  iiii  fifTers.  or  snr 
vivitj;^  ^*Ki-T-r.  a-  :'L-r  •-j.*-r  r--iiv  '•r. :  r  I: :'-.'«-: :1  ren^znder  to 
their  i^ru-r:    th-  i—ue     f  :':-•.-    i-i  .eij-rd  '%r':LT=^r,  or  of  any 

The  prv-Te-ir  ?i;4.'»'»  >:  :he  ^a' '_■••:  th^ir  T'^rt '>:' the  home- 
Kt-riid  v:v*::-  T.r  th*:  tirrii*  .r'i  =■' •!,  !  r  V'tc.  IS,  aHer  his  death, 
to  '"•  *o  L'lr  irrje.  ar.d  in  -a-^  L^  dies  with:-.::  is&ne.  is  to  eo 
to  The  ^e-tator*r  dau::?-trr-.  ir.  e","al  shire?  :  the  issue  of  any 
of  the:.';  ".vho  i/^av  hav»r  •:.•-:.  d:e-i  to  :ake  the  share  of  the 
dv  e'j'.'.r.  The  j  r'->.-vlT  •  f  ■.:,•-  sale  --f  the  other  p*art  of  the 
hor;,..-ri.-iid  j-roj^ny  reri.a'.i-iij.^  air*  r  deJueting  the  shares 
"f  *!.•;  tv.  o  *W'\/wi'.r^  -.vl,.,  huve  die'l.  g-.»rs  to  the  surviving 
'ia.-;jr:iV;rr  ';t'  thv  tvrtator  f-'^r  life,  ii:  e^^ual  shares,  with 
r<:r/.a:rj'J':r  "^o  their  re^j-e^tive  i-*ue  :  :Le  iss"o  oi  anv  dying 
to  tak^'  rlie  i^hare  the  jarr-i.r  w-uM  h;ivtr  taken  if  living,  and 
if  afj'v  of  the  'iafj^rf/'-r-  di"  with •■'.::  issue  !:viiiij  at  the  time 
of  li'-r  'l*:ij^h.  her  -)j;ire  i.-  to  l'^'  to  the  ^^»^vivinir  dausrhters 
afi'i  the  i--iie  of  arr/  that  mav  he  deail :  the  issue  to  take 
t}i<;  jjfiprjt'.  -fiare.  The  ?; hares  rif  the  deceased  daughters 
^rX'ej#t  ro  r/iu'h  of  the  ■•hare  of  the  one  who  first  died  as 
w<i)t  to  \ti'V  no'.v  de'-^-a-ed  Mster.  hv  tlie  limitation  of  the 
will  ifj  t.h;jt  h<'hjjlf,;  jTo  to  tlie  ?ur^nving  sisters  in  equal 
*-)i;jn'-,  Jtrj^J  are  t/>  he  liejrj  jj,  trust  for  them  for  lite,  under 
the  fwovirion-.  of  the  r.<'V<Titli  aiul  eiirhth  svotions  of  the  will. 
Thevap*  to  !;e  li'-UI  in  tni-t,  be^-auf^e.  hv  the  seventh  section, 
the  t<-tjit/;r  ^•oii-Jifnf«-rt  hi?^  exe^-utors  tru.-te.  s  of  all  property, 
4:rUiie  or  iijIenjntH  in  the  will  <riveij  or  «hvi>Ld  to  anv  of  his 
rliiMren,  or  that  any  of  his  children  may  be  entitled  to  by 
virtue;  of  any  provision  in  the  will,  during  the  life  of  such 
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child,  except  the  life  estate  in  the  mansion-house  devised  to 
his  son ;  and  by  the  eighth,  he  orders  and  directs  his  execu- 
tors to  pay  over  to  each  of  his  children,  during  his  or  her 
natural  life,  the  net  income  of  that  part  or  proportion  of  his 
estate  in  the  will  given  or  devised  to  such  child,  after 
deducting  therefrom  all  taxes,  assessments,  commissions  and 
other  annual  expenses  and  charges ;  the  income  of  each 
of  his  daughters  to  be  paid  to  her  upon  her  own  receipt,  for 
her  separate  use,  free  from  the  control  of  her  husband,  and 
that  of  his  son  to  be  paid  to  him  on  his  own  receipt,  for  his 
own  use,  and  not  to  any  assignee  or  mortgagee  thereof. 
The  shares,  therefore,  of  his  two  daughters,  with  the  excep- 
tion before  mentioned  are,  inasmuch  as  they  are  property 
or  interests  to  which  the  surviving  daughters  are  entitled  by 
virtue  of  a  provision  of  the  will,  to  be  held  in  trust  for  them 
for  life.  There  is  no  limitation  over  as  to  them.  The  execu- 
tors of  Abraham  O.  Zabriskie  will  come  to  an  account  of  the 
estate  in  their  hands,  and  Lansing  Zabriskie  will  account 
for  the  trust  property  received  by  him  by  descent,  and  when 
their  accounts  shall  have  been  passed,  and  they  shall  have 
transferred  the  trust  estate  according  to  the  order  of  this 

court,  they  will  be  discharged. 
If  the  Messrs.  Zabriskie  continue  to  act  as  trustees  of  the 

whole  or  any  part  of  the  trust,  it  should  be  by  appointment 

of  this  court,  in  order  that  there  may  be  no  question  as  to 

the  power  to  sell  the  land  of  the  testator. 


In  the  matter  of  the  petition  of  the  receivers  of  the  New 
Jersey  and  New  York  Railway  Company  for  relief. 

Two  railroads  were  in  the  hands  of  receivers,  appointed  by  this 
court  under  insolvency  proceedings. — Held^  that  the  court  had  power, 
^^  the  application  of  either  receiver,  to  modify  a  contract  made  before 
tneir  insolvency,  bo  as  to  equitably  re-adjust  the  rates  agreed  upon  by 
^»em  for  terminal  facilities,  and,  also,  for  the  use  of  part  of  one  road 
"y  the  other  company. 
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On  petition  and  order  to  show  cause. 

Mr.  Alexander^  of  New  York,  for  the  petitioners. 
Mr,  Cortlandt  Parker,  for  the  respondent. 

The  Chancellor. 

The  receivers  of  the  New  Jersey  and  New  York  Railway 
Company,  by  their  petition,  complain  that  the  terms  of  the 
contract  made  between  that  company  and  the  Erie  Railway 
Company,  for  the  purpose  of  securing,  for  compensation 
therein  fixed,  to  the  New  Jersey  company,  the  right  to  use 
nine  miles  of  the  track  of  the  Erie  company,  with  terminal 
facilities,  &c.,  imposes,  in  the  compensation  required  to  be 
paid,  an  unreasonable  burden  upon  the  trust  in  their  hands. 
The  contract  has  been  before  this  court  on  two  previous 
occasions.  Elmira  Rolling  Mill  Co.  v.  Erie  Railw.  Co.,  11 
C.  E.  Gr.  284;  S.  C,  1  Stew.  400.  The  petitioners  state 
that  it  was  made  at  a  time  (in  1874)  when  rents,  tolls, 
equipments,  and  all  kinds  of  labor  and  materials  were  much 
more  expensive  than  they  are  now,  and  that  the  rates  paid 
by  them  as  compensation  to  the  respondent,  the  receiver 
of  the  Erie  company,  under  it,  are  excessive  in  comparison 
with  the  present  value  of  such  facilities,  services,  and 
accommodations,  and  they  pray  that  the  rates  may  therefore 
be  re-adjusted. 

The  application  is  opposed  by  the  respondent  on  the 
ground  that  it  is  not  in  the  power  of  this  court  to  reduce  the 
compensation  fixed  in  the  contract;  that  this  court  cannot 
impair  the  obligation  of  the  contract. 

Both  the  companies  are  insolvent,  and  their  property  is  in 
the  hands  of  receivers,  appointed  by  this  court  under  pro- 
ceedings in  insolvency.  The  statute  {Rev.  p.  196)  makes  it 
the  duty  of  this  court  to  operate  these  railroads  for  the  use 
of  the  public.  Any  arrangements  made  between  the  com- 
panies for  the  use  by  the  one  of  the  track  or  other  facilities 
of  the  other,  necessary  to  the  convenient  operation  of  its 
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road,  and,  therefore,  to  the  accommodation  of  the  public, 
will,  under  the  circumstances  presented  by  this  case,  be  con- 
trolled so  far  as  it  may  be  proper  to  do  so,  provided  that  it 
may  be  done  without  injustice  to  the  company  which  is 
required  to  furnish  the  facilities.  If  the  contract  in  question 
had  been  found  to  be  onerous  upon  and  injurious  to  the 
Erie  trust,  that  trust  would,  on  proper  application,  have 
been  released  from  it  or  relieved  by  re-adjustment,  accord- 
ing as  circumstances  might  have  required.  This  court  is 
not  bound  to  recognize  the  obligation  of  such  a  contract, 
where  it  is  injurious  to  the  trust  required  to  furnish  the 
&cilitie8,  or  to  that  to  which  they  are  furnished,  and  it  will 
of  course  modify  it,  if  in  equity  it  ought  to  be  done  in  the 
interest  of  the  trust  to  which  the  facilities  are  furnished,  if 
it  can  be  done  with  due  regard  to  the  interest  of  the  other 
trust.  The  court,  of  course,  will  not  take  the  property  of 
one  railroad  company  for  the  benefit  of  another.  It  will 
not  require  the  receiver  of  one  railroad  company  to  furnish 
facilities  to  the  receiver  of  another  in  the  operation  of  the 
road  in  charge  of  the  latter,  to  the  detriment  of  the  trust  in 
the  hands  of  the  former;  but,  if  there  be  necessity  for  so 
doing,  it  will  not  hesitate  to  modify  the  terms  on  which  the 
fecilities  are  furnished,  wholly  ignoring,  if  need  be,  the 
bargain  made  between  the  two  insolvent  companies,  always 
taking  care,  however,  that  the  company  furnishing  the 
facilities  receives  due  compensation  therefor. 

It  is  urged  on  behalf  of  the  Erie  receiver,  that  the  order 

of  this  court  appointing  him,  recognizes  the  inviolability  of 

such  contracts.     It  provides  that  any  person  or  corporation 

taring  a  contract  with  the  Erie  company  shall  be  at  liberty 

to  apply,  by  petition  in  the  suit  in  which  that  order  w^as 

made  or   by  independent   bill,  for  and  obtain   relief  and 

injunction,  if  entitled  thereto,  to  require  the  company  or  the 

receiver  to  refrain  from  violating  any  such  contract,  or  for 

^ny  other  relief  on  such  terms  as  the  chancellor  shall  think 

fit.   The  object  of  that  provision,  however,  was  to  maintain. 


[Jit  E* 


,\..!U  iiijiistiio,  llii-  povvi^r  of 
■1  (III.'  fiiiii{i;my, 

:i;.'  till'  iiuTits  ol'  till'  i>i-titioii. 
•  :  :»  a  Sjni'iiil  inastfr  to  hsoct- 
..!  oi  its  St  lit  fi  inn  I  with  ru<jar<l 
■■;i.'l  in-ifo  I'f  tlio  lli.-ilities  to  bo 
"Ciiiii  anil  ri'|ii>rt  wliutlier  tlicy 
L.l  by  tlu'  Krii;  trust  at  a  lower 


\      n..  >s  V.  OoKT  and  others 

\i  ».o    A.  Sku.i.in  ami  othors. 

:  .  .-tahli-li  !>  inist  un  Ili<-  iiruund  of  mJa  fiJu, 

t>M  linal  hcuiiiig  i>n  iilfmlings  and  proofe. 
'.I    ..■/(,  tiir  i-oniplaiinints. 
,',,»,  liir  detViHlaiife. 


,-iii)>IiiinanlH,  jiidgnient  vrvditors  of  "William  Skillin, 
■.ii|.i.-.i  Im  tlic  paymont  <il' tlu'ir  jndicinent  I'tTtain 
>1  (in'niiifH  ill  the  city  of  Kli/alieth  held  hy  his  wifo. 

n\\'<,  willi  whif'li  the  hiiid  waH  [tun-hasod  and  the 
>tltlt  n|Kiii  it  WU9  derived  from  the  hnshund.  It  was 
I  iho  jiiirvliuec-iiioney  reeoived  liy  him  for  a  house 

uwiK'd  hy.  him.  lie  wild  tliut  jiroperty  to  the  Cen- 
lllniiul  Conipaiiy  of  New  Jersey,  ahiitit  the  1st  of 

173,  for   $7,000  over  and  ahove  the   encumbrance 
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upon  it.  lie  used  part  of  the  proceeds  of  the  sale  in  pay- 
ing accrued  taxes  on  the  property,  and  in  paying  his  busi- 
ness debts,  and  the  rest  he  gave  to  his  wife,  for,  as  they  say, 
her  Share  of  the  purchase-money.  With  the  money  (about 
$4,000)  which  she  so  received  from  him  she  bought  the 
land  in  question  in  this  suit,  and  built  a  dwelling-house 
upon  it.  They  allege  that  she  contributed '  of  her  own 
money  to  the  building  of  the  house  which  was  on  the  prop- 
erty sold  to  the  railroad  company ;  that  the  money  which 
she  so  contributed  was  the  proceeds  of  her  own  industry,  in 
sewing  and  keeping  a  boarding-house,  and  that  the  $4,000, 
or  thereabouts,  paid  over  to  her  out  of  the  proceeds  of  the 
sale  of  the  property,  were  her  fair  share  of  the  purchase- 
money,  in  view  of  that  contribution. 

The  bill  is  filed  against  Skillin  and  his  wife.     It  prays 
answer  on  oath,  and  they  have  both  answered.     They  do 
not  state  in  their  answer  the  amount  of  money  contributed 
by  her,  nor  does  he  state  it  in  his  testimony.     She  was  not 
sworn  as  a  witness.     The  land  in  question  in  this  suit  was 
conveyed  to  her  on  or  about  the  2d  of  July,  1873.     The 
deed  to  her  therefor  was  recorded  on  that  day.     The  deal- 
ings between  the  complainants  and  Skillin,  out  of  w^hich 
their  debt  arose,  did  not  commence  until  the  21st  of  that 
month.     His  business,  which,  he  carried  on  in  the  city  of 
Elizabeth   from   1851   to   1874,   was  that  of  a  sheet-iron 
worker  and  tin  and  coppersmith,  and  he  dealt  in  and  set  up 
furnaces   and   ranges.     The   complainant's   debt  was   con- 
tracted for  goods  sold  to  him  in  his  business.     He  appears 
to  have  been  indebted  to  one  or  more  persons,  and  to  the 
finn  of  Phelps,  Dodge  &  Co.,  in  Xew  York,  at  the  time 
when  his  wife  purehiised  the  land  in  question,  but  it  does 
iiot  appear  that  he  was  unable  to  pay  all  his  debts.     If  he 
^as  80,  the  persons  whom  he  then  owed  are  not  the  com- 
plainants in  this  suit.     The  money  received  by  him  for  his 
property  from  the  railroad  company  was  his  own.     He  gave 
P*rtof  it  to  his  wife,  as  he  and  she  swear  in  their  answer, 
wMch  IB  responsive  to  the  bill,  as  her  due. 
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Neither  the  answer  nor  the  proof  discloses,  indeed,  as 
before  stated,  the  amount  of  money  which  she  contributed 
to  the  building  of  the  house  on  the  property  sold.  It  appears, 
however,  that  he  gave  about  $4,000  of  the  money  received 
from  the  sale  to  her  for  her  own  use,  and  as  her  separate 
property.  There  is  no  proof  that  he  did  so  with  a  view  to 
hindering,  delaying  or  defeating  his  existing  creditors,  or  in 
anticipation  of  incurring  indebtedness.  He  appears  to  have 
carried  on  his  business  until  he  was  incapacitated  from 
doing  so  by  the  loss  of  his  sight,  in  the  fall  of  1873.  When 
he  sold  the  property  to  the  railroad  company  his  business 
debts  amounted  to  about  $1,500,  and  there  were  then  du.^ 
to  him,  from  credits  in  his  business,  from  $5,000  to  $6,000, 
of  which  he  considered  from  one-half  to  two-thirds  good  and 
collectible,  and  there  is  no  evidence  that  he  was  not  war- 
ranted in  his  estimate,  although  those  credits  subsequently, 
by  reason  of  the  financial  panic,  became  worthless.  Out  of 
the  money  received  from  the  railroad  company  he  paid 
nearly  all  his  debts.  He  owed  Phelps,  Dodge  &  Co.  about 
$600  on  the  1st  of  May,  1873,  and  he  appears  to  have  paid 
them  at  least  $300  on  account,  previously  to  the  1st  of  July 
in  that  year,  and  the  amount  of  his  indebtedness  to  that  firm 
on  the  last-mentioned  day  was,  he  says,  about  $600.  He 
swears  that  he  was  entirely  solvent  then.  It  does  not  appear 
that  the  gift  to  his  wife  was,  at  the  time,  prejudicial  to  the 
riglits  of  any  other  persons,  nor  in  meditation  of  any  fraud 
or  injury  to  any  one.  The  evidence  does  not  lead  to  the 
conviction  that  there  was  a  present  purpose  to  contract 
future  indebtedness,  the  payment  of  which  was  to  be  evaded 
or  hindered,  or  that  there  was  any  other  fraudulent  design 
to  the  injury  of  creditors.  Carpenter  v.  Carpaiter^s  ex'rs,  12 
C  E,  Grr,  502.  There  is  no  direct  evidence  that  Mrs. 
Skillin  held  the  property  in  trust  for  her  husband.  The 
complainant's  rely  for  proof  of  a  trust  on  what  they  insist  is 
evidence  of  fraud.  But  there  is  no  proof  oi  mala  fides  in  the 
transaction.  There  is,  therefore,  no  proof  of  trust.  The 
bill  will  be  dismissed,  with  costs. 
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Matilda  C.  Bull,  executrix, 

V. 

Enos  W.  Titsworth  and  others. 


A  mortgagee  can  derive  no  advantage  from  a  covenant  of  assump- 
tion in  a  deed  if  the  covenant  be  invalid  between  the  parties  to  the 
deed — e,  g,,  where  there  was  no  agreement  for  assumption,  and  though 
the«deed  contained  the  covenant,  and  was  delivered,  the  covenant 
escaped  the  notice  of  the  grantee,  it  being  inserted  in  an  unusual  place 
in  the  deed. 


Bill  to  foreclose.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  R.  E.  Chetwoody  for  complainant. 
Mr.  J.  H.  Jackson^  for  Titsworth. 

The  Chancellor. 

The  complainant  prays  a  personal  decree  for  deficiency 
against  the  defendant,  Enos  W.  Titsworth.  She  bases  her 
claim  to  such  decree  on  an  assumption  on  the  part  of  Mr. 
Titsworth  to  pay  her  mortgage  contained  in  a  deed  from 
Caleb  B.  Reeve  and  wife  to  him.  The  proof  is  clear 
that  the  assumption  in  question  was  not  inserted  in  the 
deed  hy  Titsworth's  direction,  or  with  his  consent.  Nor 
was  it  part  of  the  agreement  made  on  the  purchase  of  the 
property.  It  appears  that  when  he  accepted  the  deed  he 
was  not  aware  that  it  contained  the  clause.  Though  he 
then  examined  the  deed  and  expressed  his  satisfaction  with 
it,  he  testifies  that  he  did  not  notice  the  agreement  of 
assumption.  It  was  not  in  the  part  of  the  deed  in  which 
such  an  agreement  is  usually  written,  at  the  cud  of  the 
description  of  the  property,  but  in  a  part  where  it  is  very 
seldom  found,  among  the  covenants.  At  the  end  of  the 
description  there  was  a  statement  that  the  property  was  con- 
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veyed  subject  to  the  mortgage.  It  is  extremely  probable 
that  the  agreement  of  assumption  escaped  his  attention. 
When  he  subsequently  perceived  it  he  went  to  the  agent  of 
the  grantor,  through  whom  he  had  bought  the  property, 
and  complained  of  it,  and  he  then  declared  to  him,  as  he 
did  very  soon  afterwards  to  the  grantor,  that  he  would  not 
be  bound  by  it.  He  sought  to  rescind  the  contract  of  sale 
on  that  account,  offered  to  surrender  the  deed  to  the 
grantor  on  receiving  back  the  bond  (a  railroad  bond»  of 
$1,000)  which  he  had  given  as  consideration  for  it,  and 
when  the  grantor  stated  that  he  was  unable  to  return  the 
bond  to  him,  he  offered  to  surrender  the  deed  on  receipt  of 
J50,  which  offer  the  grantor  declined. 

Under  the  circumstances  he  would  be  entitled  to  relief 
against  the  assumption  were  he  to  apply  to  this  court  to 
reform  the  deed  by  expunging  it.  The  complainant's  claim 
to  a  decree  for  deficiency  against  him  is  based  on  his 
liability  to  indemnify  his  grantor  against  the  mortgage. 
Inasmuch  as  that  liability  does  not  exist  in  equity,  the  com- 
plainant is  not  entitled  to  the  decree.  OroweU  v.  Hospital  of 
Saint  Barnabas y  12  C.  E.  Gr.  650. 


Ann  Louisa  Culver 

V. 

James  K  Badger  and  others. 

An  assumption  of  a  mortgage  contained  in  a  deed  made  to  a  married 
woman,  without  her  knowledge  or  consent,  and  never  delivered  to  her, 
does  not  bind  her. 


Bill  for  decree  for  deficiency  on  a  mortgage.     On  final 
hearing  on  pleadings  and  proofs. 
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Mr,  J.  W.  Herbert^  Jr.y  for  complainant. 
Mr,  J.  JR.  JBardenberghy  for  Mr.  Badger. 

The  Chancellor. 

The  bill  is  filed  to  obtain  a  personal  decree  for  deficiency 
against  Jennie  K.  Badger,  a  married  woman,  and  Milton  F. 
King.  The  complainant  is  the  holder  of  a  mortgage  dated 
June  16th,  1870,  which  was  given  by  Sarah  Bonner  and  her 
husband  to  Delos  E.  Culver,  to  secure  the  payment  of 
?2,750,  with  interest.  The  mortgage  was  subsequently 
.  assigned  by  Culver  to  James  Mallory,  by  whom  it  was,  on 
the  13th  of  October,  1872,  assigned  to  the  complainant.  At 
the  time  when  it  was  assigned  to  the  complainant  the  mort- 
gaged premises  had  been  sold  under  foreclosure  of  a  prior 
mortgage  for  an  inconsiderable  sum,  not  sufficient  to  pay 
that  encumbrance.  The  claim  of  liability  on  which  the 
complainant  bases  this  suit  is^founded  on  an  assumption  of 
the  mortgage  and  agreement  to  pay  it  contained  in  a  deed 
for  the  mortgaged  premises  from  James  II.  Fitzgerald  and 
his  wife  to  Mrs.  Badger,  dated  March  10th,  1871.  The 
property  was  conveyed  to  Fitzgerald  by  Sarah  Bonner  and 
her  husband,  by  deed  dated  September  1st,  1870,  and  Fitz- 
gerald thereby  assumed  and  agreed  to  pay  the  mortgage. 
After  the  conveyance  by  Fitzgerald  to  her,  Mrs.  Badger  and 
her  husband  conveyed  the  premises  to  Milton  T.  King,  by 
deed  containing  an  assumption  and  agreement  on  his  part 
to  pay  the  mortgage. 

Mrs.  Badger  has  answered,  and  testimony  has  been  taken 
in  support  of  her  answer.  By  her  answer  she  alleges  that 
she  never,  in  fact,  assumed  or  agreed  to  pay  the  mortgage ; 
that  the  deed  from  Fitzgerald  to  her  was  never  delivered  to 
her,  and  was  executed  to  her  without  her  knowledge  or  con- 
sent ;  that  the  property  was  purchased  from  Fitzgerald  by 
her  husband,  who  paid  for  it  with  his  own  money ;  that  he 
bought  it  without  her  knowledge,  and  for  his  own  purposes, 
and  that,  without  informing  her  of  the  fact,  he  caused  the 
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deed  to  be  made  to  her ;  that  she  had  no  interest  whatever 
in  the  premises,  and  had  no  knowledge  of  the  covenants 
contained  in  the  deed ;  that  she  never  read  the  deed,  and 
does  not  remember  that  she  ever  saw  it ;  that  she  never  had 
possession  of  the  premises,  nor  derived  any  revenue  from 
them,  but  that  her  husband  had  the  exclusive  control  of 
them,  and  appropriated  all  the  revenues  and  benefits  thereof 
to  his  own  use ;  and  further,  that  he  never  informed  her 
that  the  deed  had  been  made  to  her  until  the  time  when  the 
conveyance  was  made  to  King,  and  that  he  never  informed 
her  of  the  agreement  of  assumption  and  payment  therein 
contained.  She  further  says,  that  when  she  executed  with 
her  husband  the  deed  to  King,  she  did  so  at  the  request  of 
and  for  her  husband,  and  presumed  at  the  time  that  she  was 
thereby  merely  joining  him  in  the  way  in  which  she  had 
frequently  before  then  done  in  the  conveyance  of  property 
owned  by  him,  and  the  title  whereto  was  held  by  him ;  that 
she  received  no  part  of  the  consideration  of  the  sale  and 
conveyance  to  King,  and  that  she  considered  the  property  to 
be  her  husband's,  and  paid  no  attention  to  the  terms  or  con- 
ditions of  the  sale. 

The  testimony  of  Mrs.  Badger  and  her  husband  iiilly  sus- 
tains the  answer.  The  complainant's  claim  against  Mrs. 
Badger  is  one  which  can  only  be  enforced  in  equity.  Klap- 
worth  V.  Dressier^  2  Beds,  62.  It  stands  or  falls  with  Fitz- 
gerald's right  to  be  indemnified  by  her  against  his  liability 
in  his  assumption  of  and  agreement  to  pay  the  complain- 
ant's mortgage.  His  claim  to  indemnity  depends  on  whether 
she  accepted  the  deed  from  him  to  her.  The  proof  is,  that 
she  never  did,  in  fact,  accept  it.  It  was  never  delivered  to 
her,  nor  to  any  person  for  her  who  was  authorized  to  receive 
it  for  her.  The  transaction  from  which  it  arose,  and  of 
which  it  constituted  a  part,  was  wholly  between  her  husband 
and  Fitzgerald.  She  neither  paid  nor  furnished  any  part 
of  the  consideration  of  the  deed.  Her  husband  paid  orjfur- 
nished  the  whole,  and  took  the  deed  in  her  name  for  his 
benefit.     She    was,   under   the    circumstances,   merely  an 
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involuntary  trustee  of  the  legal  title  of  the  property  for 
him.  If  the  conveyance  to  her  were  regarded  as  a  gift  to 
her  from  her  husband,  (which  it  appears  not  to  have  been, 
in  fact,)  she  does  not  appear  to  have  accepted  it  with  the 
knowledge  of  the  assumption  which  it  contained.  But  it  is 
urged  that  her  acceptance  will  be  presumed  from  the  fact 
that  she  conveyed  the  property  to  King.  The  presumption, 
however,  may  be  rebutted ;  and  it  is  evident  that  the  con- 
veyance was  under  circumstances  which  forbid  the  pre- 
sumption. She  was  acting  merely  as  her  husband's  trustee 
of  the  title  in  making  the  conveyance  to  King,  and  was  not, 
in  fact,  aware  of  the  existence  of  the  assumption  in  the 
deed  to  her.  As  between  her  and  Fitzgerald  there  w^as  no 
assumption.  There  is  no  liability  on  her  part  to  the  com- 
plainant. Crowell  V.  Hospital  of  St.  Barnabas^  12  C.  E.  Gr, 
650 ;  Van  Horn  v.  Powers^  11  C.  E,  Gr.  257 ;  Lawrence  v. 
Flnch^  2  C,  E.  Gr.  234.  Under  the  circumstances,  she  is  not 
entitled  to  costs. 


William  L.  Dayton 

V. 

John  B.  Quigley  and  others. 

The  by-laws  of  a  board  of  managers  of  city  water  works  for  the 
supply  of  water  to  the  citizens  on  compensation,  must  bo  reasonable, 
and  where,  under  a  regulation  to  secure  water  rent,  the  board  refused 
to  supply  water  to  premises  on  the  application  of  the  owner,  basing 
such  refusal  on  the  ground  that  the  tenant  of  the  premises  was  in 
arrears  for  water  furnished  him  while  occupying  premises  owned  by 
another  landlord,  the  board  is  enjoined  from  continuing  such  refusal. 


Bill  for  injunction.     On  order  to  show  cause. 

Mr.  W.  L,  Daytorij  in  'pro.  jpers. 
Mr.  E.  E.  Grreeriy  for  defendants. 
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The  Chancellor. 

This  suit  is  instituted  to  obtain  relief  from  the  action  of 
the  board  of  water  commissioners  (the  defendants)  of  the 
city  of  Trenton,  injurious  to  the  complainant.  The  action 
complained  of  is  the  refusal  of  the  commissioners  to  furnish 
water  to  the  premises  of  the  complainant  (a  dwelling-house), 
in  the  city  of  Trenton,  in  the  occupation  of  Isaac  Blew,  his 
tenant  thereof,  unless  the  complainant  will  pay  a  debt  due 
to  the  city  from  Blew  for  water  furnished  to  him  at  another 
house  in  the  city,  not  owned  by  the  complainant,  and  of 
which  Blew  was  tenant.  The  defendants  base  their  action 
on  a  rule  of  the  board  which  provides  that  "  water  rents 
shall  be  payable  half-yearly  in  advance,  on  the  first  days  of 
April  and  October.  If  not  paid  in  twenty  days  thereafter 
five  per  cent,  in  addition  will  be  charged,  and  if  not  paid 
with  the  addition  in  two  months,  the  attachment  will  be  cut 
oiF  until  the  rent,  all  expenses  of  cutting  off  and  putting 
on,  and  the  rent  in  advance  for  an  additional  half  year  be 
paid." 


Note. — A  water  works  company  may  establish  reasonable  regulations 
for  the  government  of  consumers,  but  a  capricious  and  oppressive 
attempt  to  affect  the  value  of  property  by  refusing  to  supply  the 
owner,  would  be  a  plain  abuse  of  the  franchise.  Lumbard  v.  Steams,  4 
Oush.  (Mass.)  60. 

A  water  company  is,  for  its  protection,  entitled  to  lay  its  own  pipes 
in  a  consumer's  j)remises.     Hale  v.  Houghton,  8  Mich.  458. 

If  water  supplied  to  a  public  fountain  be  limited  to  a  particular  use, 
all  persons  must  conform  thereto.  Hildreth  v.  Adamson,  8  C.  B, 
(JV.  S.)  587. 

What  constitutes  a  "domestic"  use,  see  Bualy  v.  Chesterfield  Works, 
El.  Bl.  iSo  El.  176.  And  a  "  hotel."  Oroinwell  v.  Shjduns,  3  Abb.  Pr.  (N. 
S.)  26.     And  a  "  tenement."      Young  v.  Banton,  104  Mass.  95. 

E(]uity  cannot  compel  a  water  company  to  furnish  water  to  any  par- 
ticular person,  because  there  is  no  mutuality,  and  such  j>erson  cannot 
be  compelle^l  to  use  it.  Weale  v.  West  Middlesex  Co.,  1  J.  <£•  W.  358,  374, 
Lord  J^ldon. 

The  rule  as  to  gas  companies  is  the  same.  Paterson  Gas  Co,  v.  Brady, 
3  Dutch.  245. 

Even  whtM-e  such  company  is  a  monopoly.  Hoddeson  Gas  Co.  v.  Hassl- 
wootL  0  C.  B.  (N.  6\)  239.  Contra,  Shepard  v.  Milwaukee  Co.,  6  Wis.  539, 
15  Wis.  318  ;  Gas  Light  Co.  v.  Colliday,  25  Md.  1. 
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The  rule  does  not,  by  its  terms,  warrant  the  action  of  the 
commissioners  in  the  case  under  consideration.  Obviously, 
the  provision  for  cutting  off  the  attachment  has  reference  to 
the  premises  in  respect  of  which  the  rent  in  arrears  is  due. 
But  if  the  rule  were  applicable,  it  would  be  manifestly 
unreasonable  and  oppressive.  The  water  works  belong  to 
the  municipality,  and  are  for  the  benefit  of  the  inhabitants 
of  the  citv.  The  inhabitants  are  entitled  to  the  use  of  the 
water  on  compliance  with  reasonable  regulations.  The  use 
of  the  water  for  the  complainant's  tenants  is  necessary  to 
the  full  enjoyment  by  him  of  his  property.  To  refuse  to 
furnish  water  to  his  tenant  there  unless  the  complainant 
pays  a  debt  due  from  the  tenant  to  the  city  for  water 
furnished  to  him  elsewhere,  on  premises  not  belonging  to 
the  complainant,  would,  obviously,  be  to  compel  him  to  pay 
the  tenant's  debt  as  a  condition  precedent  to  obtaining  the 
water  for  his  premises  while  occupied  by  the  tenant.  The 
commissioners  are  the  agents  of  the  city.  They  have,  it  is 
true,  by  virtue  of  the  provisions  of  the  "  act  to  authorize  the 


But  a  mandamus  may  be  granted  compelling  a  company  to  furnish 
gas  to  any  one  offering  to  comply  with  the  company's  rules.  People  v. 
Manhattan  Gas  Co.,  45  Barb.  (N.  Y,)  136. 

Reasonable  rate.**  may  be  fixed  in  payment  of  water  supplied.  Parker 
y.  Boston,  1  Allen  361 ;  Cromwell  v.  Stephens,  3  ALL  Pr.  (N.  S.)  20;  see 
Allentown  v.  Henri/,  73  Pa.  St.  404. 

But  no  unreasonable  regulations  can  be  enforced  as  against  a  con- 
sumer. Thus,  a  person  occupying  with  his  family  a  suite  of  rooms  in 
a  building  also  occupied  by  other  families,  and  having  separate  wat«r 
attachments,  connected  with  a  pipe  which  supplied  the  whole  build- 
ing, and  on  which  pipe  a  meter  was  fixed,  can,  by  injunction,  restrain 
the  company  from  cutting  off  his  supply  because  he  insists  upon  pay- 
ing for  the  water  used  by  himself,  rather  than  having  the  owner  of  the 
whole  building  pay  therefor,  in  accordance  with  a  rule  of  the  com- 
pany.    Yminff  V.  Boston,  104  Mass.  95. 

A  company  having  the  right  to  cut  off  water  from  any  consumer,  on 
failure  to  pay  in  advance,  notified  all  of  them  that  after  March  1st  the 
rates  would  be  raised  from  $10  to  $12.  On  March  1st  P.  tendered  $10 
for  the  ensuing  year,  which  the  company  refused  to  receive,  but 
allowed  the  water  to  run  upon  P.^s  premises  for  the  next  two  years. — 
Held,  that  they  could  recover  only  $20,  because  they  might  have  cut 
off  the  supply  on  March  Ist.    Aqueduct  Co.  v.  Page,  52  N.  II.  472. 

If  a  gas  company  supplies  a  consumer,  notwithstanding  a  former 
indebtedness,  they  are  not  afterwards  estopped  from   rejecting  his 
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president  and  directors  of  the  Trenton  Water  Works  to 
convey  their  works  and  franchises  to  the  city  of  Trenton, 
and  to  provide  for  the  management  of  said  works,"  (P.  i. 
1859,  p.  43)  "  power  and  authority  to  regulate  the  supply 
and  use  of  the  water,  to  fix  the  prices  for  the  same,  and  the 
times  of  payment,  to  make  and  prescribe  such  rules,  regula- 
tions, conditions,  and  restrictions  as  they  may  deem 
necessary  or  expedient,  with  reference  to  the  use  and  mode 
of  drawing  the  water,  the  collection  of  water  rents,  and  the 
mode  of  enforcing  such  collection,  and  to  impose  such 
penalties,  in  addition  to  cutting  off  the  water,  as  they  may 
deem  expedient,  for  the  violation  of  such  rules  and  restric- 
tions." The  regulations,  however,  must  be  reasonable.  1 
DiUon  on  Mun.  Corp,,  §§  253,  254. 

The  refusal  to  furnish  the  water  to  the  complainant  is, 
under  the  circumstances,  unjustifiable,  and  is  an  injury  for 
which  he  is  entitled  to  relief  in  this  court.  High  on  Inj. 
§787. 

The  order  to  show  cause  will  be  made  absolute,  and  an 
injunction  as  on  final  hearing  (the  cause  having  been  by 
consent  submitted  for  decision  on  the  case  made  by  the  bill), 
will  be  issued  accordingly.  The  complainant  is  entitled  to 
costs. 


application  on  account  of  such  indebtedness.  People  v.  Manhattan  Gas 
Co.,  45  Barb.  136. 

A  gas  company  cannot  cut  off  the  supply  of  gas  to  a  building 
because  of  arrears  for  gas  due  from  former  occupants  of  the  premises. 
Morey  v.  Metropolitan  Gas  Cb.,  6  Jones  &  Spen,  (N.  Y.)  185. 

A  surety  for  the  payment  of  gas  bills  of  C.  is  not  liable  for  ^as  con- 
sumed by  a  subsequent  occupant  of  the  same  premises.  Manhattan 
Gas  Co.  V.  Ely,  39  Barb.  174. 

A  consumer  owning  two  buildings,  separately  supplied  and  with 
independent  meters,  cannot  be  cut  off  as  to  one  building  because  of 
his  refusal  to  pay  an  excessive  bill  for  gas  supplied  to  the  other.  Gas 
Light  Co.  v.  Colliday,  25  Md,  1. 

For  the  rule  of  damages  in  such  cases,  see  Ibid. ;  Shepard  v.  Milwaukee, 
15  Wis.  318. 

An  injunction  is  the  proper  mode  of  relief.  Cromwell  v.  Stephens,  2 
Daly  (iV;  y.)  15 ;  Young  v.  Boston,  104  Mass.  95 ;  see  Weals  v.  West  Middle- 
sex Co.,  ubi  supra. 
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Simon  F.  Mackie  and  others 

V. 

George  B.  Mackie  and  others. 

Relief  granted  against  a  decree  of  this  court  confirming  a  commis- 
sioner's  report  in  partition,  on  the  ground  of  mistake  or  mbunder- 
Btanding  as  to  the  effect  of  a  proposition  for  exchanging  the  shares 
allotted  to  the  parties,  in  consideration  of  which  all  opposition  to  con- 
firming such  report  was  withdrawn. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  J.  F.  Randolph^  for  complainants. 
Mr.  John  Linn^  for  defendants. 

The  Chancellor. 

The  bill  is  filed  for  relief  against  a  decree  of  this  court 
confirming  a  partition  of  land  in  Hudson  county,  and  the 
ground  of  relief  is,  that  the  opposition  to  making  the  decree, 
which  opposition  had  been  begun  by  a  petition  to  this  court 
presented  in  behalf  of  the  guardian  ad  litem  of  two  of  the 
complainants  in  this  suit,  who  were  infants,  was  withdrawn 
tinder  an  agreement  between  the  guardian  and  Simon  F. 
Mackie  of  the  one  part,  and  two  of  the  defendants  herein  of 
the  other  part,  by  which  an  exchange  of  parcels  allotted  to 
the  latter  for  parcels  allotted  to  the  former  in  the  partitioii 
was  provided  for,  which  obviated  the  objections  made  by  the 
former  to  the  partition.  This  agreement  was  contained  in 
a  letter.  There  can  be  no  question  that  it  w^s  accepted  in 
behalf  of  the  complainants  in  this  suit,  and  in  view  of  it, 
and  only  in  view  of  it,  the  opposition  to  the  confirmation 
was  withdrawn.  The  concluding  statement  of  the  letter  is 
as  follows : 

'*  The  oonditioDs  on  which  we  propose  these  exchanges,  and  on  which 
we  will  hand  you  a  written  agreement  or  undertaking  to  make  them, 
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are :  That  all  objections  to  the  commissioners'  report  be  withdrawn, 
and  that  Simon  F.  Mackie,  Schuyler  L.  and  Euphemia  E.  W.,  and 
Robert  J.  D.  Mackie  through  his  guardian,  William  Man,  Esq.,  move 
and  press  for  the  confirmation  of  the  commissioners'  report,  not  only 
literally,  but  also  in  the  spirit  and  with  the  intentions  of  the  said  com- 
missioners (Brown,  Jennins  and  McSherry),  in  making  the  said  shares 
and  divisions.*' 

It  is  not  surprising  that  the  parties  to  whom  the  letter 
was  addressed  should  have  regarded  the  words,  "  not  only 
literally,  but  also  in  the  spirit  and  with  the  intentions  of  the 
commissioners,"  in  the  connection  in  which  they  were  used, 
as  mere  verbiage,  and  attributed  no  significance  to  them.  It 
appears,  however,  that  they  were  intended  to  express  an 
important  condition.  The  parties,  therefore,  did  not  fiilly 
understand  each  other.  Each  is  now  willing  to  carry  out 
the  agreement  as  he  understood  it,  but  neither  party  is 
willing  to  carry  it  out  as  the  other  understood  it. 

The  relief  prayed  for  should  be  granted,  but  without  costs. 


William  Warwick 

V, 

Enoch  A.  Ely  and  others. 

A  mortgage  for  •♦5,000  was  given  by  E.  on  two  hundred  acres  of 
land.  Afterwards  E.  sold  twenty-one  acres  thereof  to  J.,  who  expressly 
assumed  and  agreed  to  pay  the  $5,000  mortgage,  and,  also,  gave  to  E. 
a  mortgage  for  $4,000  to  secure'  part  of  the  purchase-money.  E.  then 
conveyed  nineteen  additional  acres  to  J.,  with  a  stipulation  in  his  deed 
that  E.  should  hold  the  nineteen  acres  as  further  security  for  the 
$5,000  mortgage.  W.  holds  both  mortgages  by  assignment. — HelcLf 
that  the  tract  of  twenty-one  acres  must  be  sold  before  that  of  nine- 
teen acres  in  order  to  satisfy  the  $5,000  mortgage,  and  that  the  agree- 
ment in  the  deed  for  the  nineteen  acres  was  solely  for  E.'s  security, 
and  does  not  enure  to  the  benefit  of  W.,  the  holder  of  the  $4,000 
mortgage,  as  between  him  and  a  subsequent  purchaser  of  both  tracts. 
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Bill  to  foreclose.  On  final  hearing  or.  pleadings  and 
proofs. 

Mr.  S.  M.  Schanck^  for  complainant. 

Mr.  J,  Wilson^  for  Enoch  A.  Ely  and  wife. 

The  Chancellor. 

On  the  30th  of  March,  1869,  Enoch  A.  Ely  waa  the  owner 
in  fee  of  a  farm  of  about  two  hundred  acres  in  Mercer 
county.  On  that  day  he  gave  a  mortgage  for  $5,000  and 
interest  upon  the  whole  property  to  Paul  Tulane. 

On  the  90th  of  February,  1872,  he  conveyed  a  tract  of 
twenty-one  acres,  part  of  the  farm,  to  John  W.  Ely,  subject 
to  the  mortgage  of  Tulane,  which  the  grantee  thereby 
assumed  to  pay  and  discharge  in  full,  it  having  been  com- 
puted and  allowed  to  him  as  so  much  of  the  consideration 
(815,000)  of  the  conveyance  to  him.  To  secure  the  pay- 
ment of  $4,000  more  of  the  purchase-money,  John  W.  Ely, 
on  the  same  day,  gave  to  Enoch  A.  Ely  a  mortgage  for  that 
Bum  and  interest,  on  the  tract  so  conveyed  to  him. 

Ou  the  12th  day  of  March,  1874,  Enoch  A.  'Ely  conveyed 
to  him  another  tract  out  of  the  farm,  a  parcel  of  nineteen 
acres.  The  deed  for  this  tract  contains  the  following  agree- 
ment : 

"And  it  is  agreed  between  the  parties  to  this  deed  that  the  said 

Enoch  A.  Ely  holds  the  land  hereby  conveyed  as  surety  for  the  more 

sure  payment  of  the  mortgage  of  $5,000  referred  to  in  the  said  deed  for 

twenty-one  acres  (reference  is  made  to  the  deed  from  Enoch  A.  Ely 

^^^  wife  to  John  W.  Ely  for  that  land*),  and  which  said  mortgage  said 

John  W.   Ely  assumed  and  agreed  to  pay  off  and  discharge.     It  is 

understood  that  the   land  hereby   conveyed  is   to  be  free  from   all 

^'^^^nibrances  upon   the  payment  of  the  said  mortgage  by  the  said 

Mn  W.  Ely,  his  heirs  and  twssigns.*' 

C>n  the  20th  of  April,  1876,  John  W.  Ely  conveyed  both 
^f  the  tracts  so  conveyed  to  him  to  Alice  Amanda  Ely,  wife 
^^   -Bnoch  A.   Ely.      The   conveyance  to    her  was    made 
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expressly  subject  to  the  two  mortgages  above  mentioned. 
The  complainant  is  the  holder,  by  assignment,  of  both  of 
the  mortgages.  On  the  27th  of  December,  1869,  previously 
to  the  execution  of  the  above-mentioned  deeds,  Enoch  A. 
Ely  and  his  wife  conveyed  another  part  (about  fifteen  acres) 
of  the  farm  to  Thomas  Lowry,  and  on  the  11th  of  February, 
1870,  (also  previously  to  the  making  of  those  deeds)  he  con- 
veyed another  part  of  the  farm,  about  six  acres,  to  Lowry. 
By  the  last-mentioned  deed  he  agreed  to  discharge  the  land 
thereby  conveyed  from  the  encumbrance  of  the  Tulane 
mortgage. 

On  the  8th  of  August,  1872,  Enoch  A.  Ely  and  his  wife 
conveyed  to  Thomas  Page  Goodlier  another  part  (about  two 
acres  and  a  half)  of  the  farm.  The  question  presented  for 
consideration  is  as  to  the  order  in  which  the  two  tracts  of 
twenty-one  and  nineteen  acres  respectively  shall  be  sold  to 
pay  the  Tulane  mortgage.  By  the  deed  to  him  for  the 
twenty-one  acres,  John  W.  Ely  asnuiaed  the  payment  of  the 
Tulane  mortgage,  and  expressly  agreed  to  pay  it  off.  The 
tract  of  nineteen  acres  was  conveyed  to  him  subsequently. 
By  the  deed  for  that  tract  he  agreed  that  the  grantor  should 
hold  it  as  security  for  the  Tulane  mortgage,  aud  it  was 
further  agreed  betw^een  the  parties  to  the  deed  that  the  land 
was  conveyed  free  from  all  encumbrance  except  that  mort- 
gage. The  eftect  of  this  agreement  was  that  the  nineteen 
acres  should  stand  as  security  in  the  hands  of  the  grantee, 
for  the  Tulane  mortgage  ;  that  is  to  say,  that  it  should  be  to 
the  grantor  additional  security  that  the  grantee  would  fulfill 
his  agreement  made  in  the  previous  conveyance  to  him  of 
the  tract  of  twenty-one  acres.  As  between  Enoch  A.  Ely 
and  John  W.  Ely's  grantee,  the  former  has  a  clear  right  to 
have  both  tracts  sold,  if  necessary,  to  raise  the  money  due 
on  the  Tulane  mortgage,  for  both  are  expressly  pledged  to 
that  object. 

John  W.  Ely's  grantee  took  title  from  him  to  the  tract 
of  twenty-one  acres  with  ftill  knowledge  that  the  land  was 
pot  only  subject  to  the   Tulane    mortgage,  but  that,  on 
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the  conveyance  to  John  W.  Ely,  he  had  assumed  the  full 
payment  of  that  mortgage  in  discharge  of  so  much  of  the 
purchase-money  which  he  had  agreed  to  pay  for  the  land. 
The  fact  that  on  the  conveyance  of  the  tract  of  nineteen 
acres  to  John  W.  Ely,  it  was  expressly  agreed  that  the 
grantor  should  hold  that  land  as  further  security  for  the 
payment  by  John  W.  Ely,  his   heirs  and  assigns,  of  the 
Tulane  mortgage,  to  which  it  was  already  subject,  did  not 
shift  the  burden  of  discharging  the  Tulane  mortgage  from 
the  tract  of  twenty-one  acres  to  the  tract  of  nineteen  acres. 
Both  tracts  are  subject  to  the  Tulane  mortgage,  while  the 
former  is  alone  subject  to  the  $4,000  mortgage.     Mrs.  Ely, 
as  the  owner  of  both  tracts,  claims  the  right  to  have  the 
tract  of   twenty-one   acres   sold  first.      The    complainant 
objects  to  this  order  of  sale.     His  objection  must  be  based 
on  the  ground  that  if  it  be  decreed  that  the  tract  of  nineteen 
acres  shall  be  first  sold  to  pay  the  Tulane  mortgage,  the 
security  of  the  $4,000  mortgage  held  by  him,  and  which  is 
on  the  lot  of  twenty-one  acres  alone,  will  be  greatly  strength- 
ened.    Mrs.  Ely,  when  she  took  her  conveyance  of  both  lots, 
had  a  right  to  rely  for  her  protection  against  the  encum- 
brance of  the  Tulane  mortgage  on  the  tract  of  nineteen 
acres,  upon  the  eflfect  of  the  agreement  to  pay  the  Tulane 
mortgage  which  was  made  by  John  W.  Ely  on  taking  the 
conveyance  of  the  tract  of  twenty-one  acres,  which  was  to 
make  that  tract  liable  to  be  sold  before  the  trac^t  of  nineteen 
acres  to  pay  that  mortgage.      Wyokoff  v.  Davis,  3  Gr,  Ch. 
224;    Bhck   v.   Morse,   3   HaL    Ch.   509;    Hill's    admW  v. 
MciJarter,  12  C.  K  Gr.  41. 

The  mortgage  of  $4,000  was  taken  by  Enoch  A.  Ely  on 
fte  tract  of  twenty-one  acres,  and  it  is  a  lien  on  no  other 
part  of  the  farm.     lie  held  it  Hubjoet  to  the  agreement  of 
^'ie    mortgagor    to   pay   off   the   Tulane    mortgage.      His 
^ignee,  the  complainant,  so  holds  it,  also.   .  The  complain- 
ant   has  no   equity   to   throw   the   burden    of  the   $4,000 
Mortgage  on  the  tract  of  nineteen  acres  in  exoneration  of 
*"^  tract  of  twenty-one  acres.     The  fact  that  it  was  agreed 
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between  Enoch  A.  Ely  and  John  W.  Ely  that  the  former 
should  hold  the  tract  of  nineteen  acres  as  further  or  addi- 
tional security  for  the  payment  by  the  latter  of  the  Tulane 
mortgage,  gives  him  no  equity  to  have  that  land  sold  first. 
The  equity  is  the  other  vray.  The  decree  will  provide  that 
the  tract  of  twenty-one  acres  shall  be  sold  first  to  pay  the 
Tulane  mortgage. 


Martha  A.  Halsted,  administratrix,  &c., 

V. 

Thomas  M.  Tyng. 

1.  An  order  in  a  suit  for  an  account,  ^'  that  defendant  attend  and  be 
examined  under  oath  touching  the  account,"  does  not  authorize  or 
legalize  bis  examination  if  he  is  rendered  incompetent  as  a  witness  by 
the  death  of  the  complainant  after  the  entry  of  the  order  and  before 
the  examination. 

2.  In  all  matters  of  account,  the  party  who  produces  vouchers  in 
support  of  his  account,  produces  them  at  his  peril,  and  the  master  is 
bound  to  admit  them  in  evidence  unless  the  other  side  can  lay  a 
reasonable  ground  to  show  that  the  voucher  in  question  can  be 
impeached,  of  which  the  master  is  to  judge  and  then  to  require 
evidence  in  regard  to  it,  if  he  thinks  proper.  Of  course,  if  the  master 
doubts  the  payment,  he  may  require  proof  besides  the  voucher. 


On  exceptions  to  master's  report. 
Mr,  C.  Borcherlingy  for  the  exceptant. 
Mr.  Thomas  M.  Tyvg^  in  pro.  pers. 

The  Chancellor. 

By  a  decree  made  in  this  cause  on  the  29th  of  June,  1867, 
in  the  life-time  of  the  complainant's  intestate,  Oliver  S.  Hal- 
sted, Jr.,  who  was  then  the  complainant  in  the  cause,  it  was 
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decreed  that  the  defendant  should,  within  ten  days  after  the 
service  of  a  copy  of  the  decree  upon  him  or  his  solicitor, 
render  to  Oliver  S.  Halsted,  Jr.,  a  just  and  correct  account 
of  all  the  moneys  expended  by  him  upon  the  torpedo-boat 
and  apparatus,  which  were  the  subject  of  the  litigation,  or 
relating  thereto,  for  the  purpose  of  completing  or  testing 
the  boat,  with  copies  of  the  vouchers,  and  that  it  be  referred 
to  Staats  S.  Morris,  Esq.,  one  of  the  masters  of  this  court, 
to  take  and  state  an  account  between  the  defendant  and 
Oliver  S.  Halsted,  Jr.,  of  the  amount  due  to  the  defendant 
for  his  said  payments,  including  his  commissions,  as  pro- 
vided for  in  the  contract  between  them,  and  interest  thereon, 
and  that  within  ten  days  after  the  rendering  of  such  account 
the  defendant  should  cause  the  master  to  designate  a  day 
and  place  for  the  purpose,  and  should  appear  in  person  with 
the  original  vouchers  before  the  master  at  such  time  and 
place,  upon  eight  days'  notice  to  Oliver  S.  Halsted,  Jr.,  or 
his  solicitor,  and  be  examined  under  oath  touching  such 
account,  and  that  the  master  report  to  this  court  the  sum 
found  due  by  him  with  all  convenient  speed. 

Subsequently,  and  before  the  account  was  taken,  Mr. 
Halsted  died,  and  the  suit  having  been  atler  his  death 
revived  in  the  name  of  his  administratrix,  the  defendant 
rendered  the  account  in  June,  1876,  and  caused  the  master 
to  designate  a  day  and  place  for  appearing  before  him  and 
being  examined  in  reference  thereto,  and  the  taking  of  the 
account  was  entered  upon  by  the  master  according  to  such 
appointment.  At  the  taking  of  the  account  before  the 
master,  the  defendant  offered  himself  as  a  witness,  and  was 
sworn  and  examined  in  his  own  behalf.  He  offered  and 
proved  (but  only  by  his  own  oath)  numerous  vouchei's,  and 
a  demand  based  on  them  of  $6,194.96  with  interest,  amount- 
ing, at  the  date  of  the  report,  to  $11,234.78.  The  defendant 
relied  upon  his  own  testimony  (there  was  no  other  evidence 
except  that  and  the  vouchers)  for  the  proof  of  all  matters 
not  contained  in  the  vouchers,  but  which  it  was  necessary 
to  prove;   as,  for  example,  to  establish  the  fact  that  the 
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monev  li;i«l  b^^a  expended  on  aoxsint  of  the  vessel,  where 
the  voucher  itself  was  silent  on  the  subject.  The  complain- 
ant did  not  oall  the  defendac^r  as  a  witness^  but,  bv  her 
counseU  objected,  both  before  and  after  he  gave  his  testi- 
mony, to  his  comif-etency  as  a  witness  in  his  own  behalf. 
She  also,  bv  her  cv"»unsel,  objected  to  the  admission  of  the 
vouchers  as  evidence,  unless  pr,wed  by  o.'*m|^^teni  evidence. 
The  master  having  received  the  testinionv  of  the  defendant, 
and  having  admitted  the  vou  /fiers  without  other  proof  than 
the  defendant's  testimony  in  regard  to  them,  under  objec- 
tion on  the  part  of  the  complainant,  the  complainant 
declined  to  province  any  evidence,  and  the  master  thereupon 
reported  on  the  evidence  as  it  stood  before  him,  and  so 
referred  the  question  of  the  competency  of  the  defendant's 
testimonv  and  the  admissibilitv  of  the  voucher?  without 
other  proof  than  the  defonvlant's  testimony,  x*^  this  court. 
The  defendant,  at  the  time  when  the  aci\>unt  was  taken, 
was  not  c*>mpetent  to  testify  in  the  suit  in  his  own  behalf, 
for  Mr.  Ilalstod  had  dieil,  and  the  suit  stood  revived  in  the 
name  of  his  personal  representative.  I^inroh^j  v.  lAinnrng^ 
adi>Ci\  2  C.  E,  Gr,  22S.  But  he  claims  that  bv  the  terms  of 
the  decree  ho  was  rendered  comj.K:*tent  to  testily  upon  the 
taking  of  the  account  in  reference  to  his  charges  therein. 
The  decree,  however,  directs  not  that  he  shall  testifv  in  his 
own  behalf  on  the  accounting,  but  that  he  shall  '*  attend 
and  be  examined  under  oath  touching  the  account.''  TVhen 
the  decree  was  made  the  defendant  was  a  competent  witness 
in  his  own  behalf  in  the  cause.  The  object  of  the  provision 
just  quoted  was  to  secure  to  the  complainant  in  the  cause 
the  opportunity  of  examining  the  defendant  as  to  the 
charges  in  his  account. 

As  the  case  then  stood,  Mr.  Halsted  beinir  then  alive,  the 
defendant  was  of  course  competent  to  testity  in  his  own 
behalf  on  such  examination.  But  Mr.  Halsted  having  died, 
and  the  suit  having  been  revived  in  the  name  of  his  personal 
representative  when  the  account  was  taken,  the  defendant 
was  not  competent  to  testify  for  himself  in  the  cause,  except 
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as  to  the  lo88  of  an  instrument  or  to  prove  small  items  of 
his  account  for  which  he  had  no  voucher,  up  to  a  limited 
amount  in  the  aggregate.     If  he  had  been  examined  by  the 
complainant  on  the  accounting,  he  might  have  been  cross- 
examined  in  his  own  behalf  for  the  purpose  of  making 
explanations  or  of  making  such  statements  as  might  prevent 
misunderstanding  or  rebut  any  unfair  inference  that  might 
arise  from  his  answer,  but  not  as  to  any  matter  other  than 
such  as  he  might  have  been  examined  upon  in  his  examina- 
tion by  the  complainant.    Jackson  v.  JacksoiCs  exV,  2  Gr,  Ch, 
96.     He  could  not  have  been  permitted  to  go  out  of  the 
facts  to  which  he  might  have  been  examined  by  his  adversary 
and  make  evidence  for  himself.     Campbell  v.  CampbeWs  ex*r, 
4  Hal.  Ch.  738,  743.     The   report,  so   far  its   conclusion 
depends  on  the  defendant's  testimony,  cannot  be  sustained. 
The  defendant,  however,  introduced  vouchers  for  almost  all 
of  the  payments.     They  were  objected  to  by  the  complain- 
ant's counsel,  on  the  ground  that  they  had  not  been  duly 
proved,  the  only  proof  in   reference   to  them   being  the 
defendant's  testimony.     Vouchers  are  prima  facie  evidence 
of  disbursements.     The  rule  in  respect  to  the  receipt  of 
them  on  an  accounting  has  been  laid  down  to  be,  that  in  all 
matters  of  account  the  party  who  produces  tlie  vouchers  in 
support  of  the  account  produces  them  at  his  peril,  and  the 
master  is  bound  to  admit  them  in  evidence,  except  the  other 
side  can  lay  a  reasonable  ground  to  show  that  the  voucher 
in  question  can  be  impeached,  of  which  the  master  is  to 
judge  and  then  to  require  e\ddence  in  regard  to  it  if  he  thinks 
'  proper.     Iloffmaii's  Office  of  blasters  in  Chancen/  81 ;  Bennefs 
Pract  in  the  Masters  Office  85.     Of  course,  if  the  master 
doubts   the   paj^ment,  he   may   require    proof  besides   the 
voucher.     The  voucher,  how^ever,  cannot  of  itself  be  suffi- 
cient proof  of  payment  if  it  does  not  show  for  what  or  on 
what  account  the  money  was  paid. 

There  was  a  mistake  as  to  the  law  on  both  sides  in  this 
case.  The  defendant  was  in  error  as  to  his  right  to  testify 
in  his  own  behalf,  and  the  complainant,  as  to  the  incompe- 
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tency  of  the  vouchers  as  evidence  without  proof.  Some  of 
the  disbursements  are  of  such  an  amount  as  not  to  be  prov- 
able by  the  defendant's  oath,  and  the  vouchers  are  of  so 
indefinite  a  character  as  not  of  themselves  to  be  evidence  of 
the  defendant's  disbursements  on  account  of  the  boat  or 
its  apparatus,  but,  to  that  end,  require  to  be  supplemented 
by  testimony. 

The  defendant,  probably  because  of  his  belief  that  he 
could  lawfully  testify  in  his  own  behalf  on  all  points  in  the 
accounting,  produced  no  other  evidence  besides  his  own  tes- 
timony and  the  vouchers.  The  complainant,  on  the  other 
hand,  through  mistake  as  to  the  competency  of  the  vouchers 
as  evidence  without  proof,  and  under  the  conviction  that 
they  could  not  be  regarded  as  lawful  evidence  of  themselves 
of  the  payments  mentioned  in  them,  and  believing  that  the 
defendant's  testimony  could  not,  under  the  circumstances, 
lawfully  be  received  in  his  own  behalf,  on  any  point  in  or 
in  reference  to  the  account,  produced  no  evidence  whatever. 

The  report  will  be  set  aside,  but  without  costs. 


Eugene  S.  Doughty 

r. 

John  Van  Horn  and  others. 

Where  a  mortgagor  represented  to  the  mortgagee  that  the  premises 
which  he  proposed  to  mortgage  to  the  latter  would,  with  the  policy  of 
insurance  in  the  H.  company  on  the  dwelling-house  thereon,  be  good 
security  for  the  mortgage  debt,  and  the  mortgagee  thereupon  agreed 
to  accept  the  mortgage  as  security,  and  the  mortgage  contained  a  cov- 
enant for  insurance  (though  the  amount  was  left  blank),  and  the 
mortgagor  assigned  to  the  mortgagee,  as  collateral  security  to  the 
mortgage  debt,  a  policy  of  insurance  (not  in  the  H.  company)  on  a 
dwelling-house  which  had  been,  but  was  not  at  the  time  of  making  the 
mortgage,  on  the  mortgaged  premises,  and  retained  the  policy  in  the 
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H.  company,  which  was  on  the  new  dwelling-house  which  had  been 
erected  in  the  place  of  the  one  on  which  the  policy  assigned  had 
been, — Held,  that  the  mortgagee  was  entitled  to  the  policy  in  the  H. 
company  as  collateral  security. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  J.  Schomp,  for  complainant. 

J/r.  Davis,  for  defendant  La  Rue  Vredenburgh. 

The  Chancellor. 

The  controversy  in  this  suit  is  in  reference  to  the  insur- 
ance money  due  upon  a  policy  of  insurance  against  loss  or 
damage  by  fire  to  the  amount  of  $2,000,  issued  on  the  12th 
of  November,  1872,  by  the  Hillsborough  Mutual  Fire 
Assurance  Association  to  John  Van  Horn,  on  what  is  in  the 
policy  described  as  his  "  new "  two-story  frame  dwelling- 
house,  &c.  The  building  was  destroyed  by  fire  in  or  alx)ut 
October,  1873.  The  liability  of  the  insurance  company  to 
pay  the  insurance-money  is  not  denied.  The  question  is, 
whether  the  complainant  is  entitled  to  it  as  mortgagee  of 
the  property,  and  the  controversy  is  between  him  and  the 
assignee  (for  the  benefit  of  creditors)  of  the  mortgagor,  the 
mortgagee  claiming  it  under  an  agreement  to  insure  con- 
tained in  his  mortgage.  The  mortgage  is  on  the  land  on 
which  the  house  stood,  and  was  given  to  the  complainant 
by  Van  Horn  on  the  12th  of  Deceml^er,  1872.  It  is  for 
$4,000  and  interest,  and  is  wholly  unpaid.  The  assignee 
claims  the  money  by  virtue  of  the  assignment,  which  was 
made  on  the  2oth  of  June,  1873.  The  time  for  delivering 
the  claims  of  creditors  to  the  assignee  expired  in  September, 
1873.  The  complainant,  relying  on  the  security  of  his 
mortgage,  did  not  exhibit  his  claim  to  the  assignee.  It 
appears  that,  irrespective  of  the  insurance-money  in  ques- 
tion in  this  suit,  the  estate  of  Van  Horn  will  pay  only  about 
thirty-three  and  one-third  per  cent,  of  the  claims  against  it 
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ill  the  bands  of  the  assignee.  The  mortgaged  premises  have 
been  sold  under  foreclosures,  but  nothing  was  realized  there- 
from on  the  complainant's  mortgage,  the  amount  which  they 
brought  at  the  sale  being  no  more  than  sufficient  to  pay  the 
prior  encumbrances.  The  mortgage  contains  a  covenant 
whereby  it  was  declared  to  be  agreed  by  and  between  the  par- 
ties to  the  mortgage  that  the  mortgagor  should  and  would 
keep  the  buildings  erected  and  to  be  erected  upon  the  land 
thereby  mortgaged  insured  against  loss  or  damage  by  fire, 
in  some  safe  and  responsible  insurance  company  or  com- 
panies, to  an  amount  not  less  than dollars,  and  assign 

the  policy  and  certificate  thereof  to  the  mortgagee  as  col- 
lateral security  for  the  payment  of  the  principal  and  interest 
of  the  mortgage,  and  that,  in  default  thereof,  it  should  be 
lawful  for  the  mortgagee  to  eftect  such  insurance,  and  the 
premium  or  premiums  paid  for  effecting  the  same  should  be 
a  lien  on  the  mortgaged  premises,  added  to  the  amount  of 
the  bond,  and  secured  by  the  mortgage,  and  payable  on 
demand,  with  interest. 

A  contract  for  insurance  against  fire  is,  as  a  general  rule, 
a  mere  personal  contract  between  the  insured  and  insurer, 
to  indenmify  the  former  against  the  loss  he  may  sustain. 
But  the  insured  may,  undoubtedly,  by  an  agreement  to 
insure  for  the  protection  and  indemnity  of  another  person 
having  an  interest  in  the  subject  of  the  insurance,  give  such 
third  person  an  equitable  lien  on  the  money  due  upon  the 
policy  to  the  extent  of  such  interest.  In  the  case  before  me 
there  was  a  covenant  to  insure  the  buildings  erected  and  to 
be  erected  upon  the  land  mortgaged  for  the  protection  and 
indemnity  of  the  mortgagee.  The  amount  of  insurance  is 
not  fixed,  but  it  is  to  be  presumed  that  the  parties  intended 
to  stipulate  for  such  an  amount  of  insurance  upon  the 
buildings  as  would  be  necessary  to  the  complete  security  of 
the  mortgagee.  Surely,  under  the  covenant,  the  mortgagee 
might,  if  the  mortgagor  had  refused  or  neglected  to  obtain 
insurance  to   such   an  amount,  have  obtained  it   to  that 
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amount  for  himself,  and  could  have  recovered  the  premium 
under  the  mortgage. 

The  mortgagor,  indeed,  denies  that  there  was  any  agree- 
ment for  insurance,  but  the  covenant  in  the  mortgage  is 
conclusive  on  that  head.  And  besides,  the  complainant 
swears  that  the  mortgagor,  when  he  agreed  to  give  the 
mortgage,  told  him  that  there  was  on  the  property  a  large 
barn  and  hovel,  in  good  repair,  and  a  new  house,  which  he 
had  just  been  building  (the  lumber  for  which,  to  the 
amount  of  about  |600,  it  appears,  the  complainant  had  fur- 
nished) ;  that  the  house  and  out-buildings  were  insured,  and 
that  he  had  a  policy  of  insurance  of  $2,000  on  the  new 
house  in  the  Hillsborough  company,  which  would  make  the 
mortgage  secure  for  the  amount  in  case  of  fire.  Again,  it 
appears  that  with  the  mortgage  two  policies  of  insurance 
were  delivered,  one  of  which  was  on  the  old  house  which 
had  been  torn  down  in  order  to  build  the  new  one ;  but 
neither  of  those  policies  was  issued  by  the  Hillsborough 
company.  Both  of  them  were  assigned  by  the  mortgagor 
to  the  complainant  as  collateral  security  for  the  payment  of 
the  mortgage  by  assignment  of  even  date  with  the  mort- 
gage. The  insurance  on  the  old  house  was  of  course  worth- 
less. If  the  mortgagor  was  under  obligation  to  assign  to 
the  mortgagee  the  policy  on  the  house  which  was  on  the 
premises,  then  it  was  manifestly  a  fraud  to  assign  to  him  the 
policy  on  the  house  which  had  been  torn  down,  and  retain 
the  policy  on  the  new  house  in  his  possession,  for  his  own 
benefit.  That  he  was  under  such  obligation  is  clear.  The 
policy  was,  as  appears  from  the  proof,  necessary  for  the 
mortgagee's  protection.  There  were  at  that  time  prior 
encumbrances  on  the  property  to  the  amount  of  $7,400, 
besides  interest.  The  land,  of  which  there  were  about 
ninety-eight  acres,  was  then  worth  only  about  $12,000, 
including  the  buildings.  According  to  the  complainant's 
testimony,  it  was  expressly  understood  between  him  and 
the  mortgagor  that  the  policy  in  question  should  be  security 
for  the  money  secured  by  the  mortgage.     Indeed,  the  mort- 
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gagor  does  not  positively  deny  this.  He  says  he  does  not 
think  that  anything  was  ever  said  between  them  about  the 
policies,  and  that  nothing  was  said  about  putting  an  insur- 
ance clause  in  the  mortgage,  but  the  fact  that  the  clause  is 
in  the  mortgage,  and  that  the  policies  of  insurance  were 
assigned  by  him,  as  before  mentioned,  expressly  as  collateral 
security  to  the  mortgage,  and  were  delivered  with  the  mort- 
gage to  the  mortgagee,  presumably  in  pursuance  of  its 
requirements,  is  evidence  that  he  is  mistaken.  He  also  says 
he  does  not  think  that  he  had  the  policy  on  the  house  when 
he  gave  the  mortgage.  He  is  mistaken  in  this,  for  the 
policy  is  dated  on  the  12th  of  ]S'ovember,  1872,  and  ran 
from  the  Slst  of  October,  1872,  and  the  mortgage  is  dated 
the  6th  of  December,  in  that  year.  It  appears  that  the  two 
policies  of  insurance  w^hich  were  delivered  to  the  complain- 
ant with  the  mortgage,  were,  when  they  were  handed  to 
him,  folded  in  that  instrument,  and  were  so  received  by 
him,  and  that  the  attornev  from  whom  he  received  them 
informed  him,  as  the  complainant  testifies,  that  he  had  had 
the  mortgage  recorded,  and  that  the  insurance  papers  were 
in  it.  The  complainant  further  testifies  that  he  put  the 
papers  in  his  safe,  and  never  looked  at  them  until  after  the 
fire  had  taken  place,  when,  having  heard  of  it,  he  took  them 
out  of  the  safe.  He  subsequently  found  that  he  had  not 
received  the  policy  on  the  new  house.  He  has  an  equitable 
lien  on  the  insurance-money  in  question,  and  there  will  be 
a  decree  accordingly. 

The  complainant,  by  his  bill,  made  claim  to  another 
policy,  issued  by  the  Hudson  Insurance  Company,  but  that 
claim  is  abandoned. 
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Joshua  A.  French,  administrator, 

V. 

Bradford  Snell  and  others. 


An  injunction  to  restrain  the  payment  of  a  mortgage  assigned  by  a 
wife  to  her  husband  through  the  mediation  of  his  brother,  such  injunc- 
tion having  been  obtained  on  the  ground  that  the  wife  was  non  compos 
mentis  at  the  time  of  her  marriage  and  continued  so  until  her  death, 
will  not  bo  dissolved  upon  the  husband's  answer  merely  setting  up  the 
marriage  and  assignment,  and  denying  the  alleged  insanity. 


Bill  for  relief.     Motion  to  dissolve  injunction. 
Mr.  0.  H.  Winfield^  for  the  motion. 
Mr.  See,  contra. 

The  Chancellor. 

The  bill  is  filed  by  the  administrator  of  a  deceased  woman 
for  and  in  collecting  certain  money  due  on  a  mortgage 
given  to  her,  which  is  claimed  by  Bradford  Snell,  who 
alleges  that  he  was  her  husband,  and  is  her  lawful  assignee 
of  the  mortgage  through  an  assignment  made  by  her  to  his 
brother,  and  by  the  latter  to  him,  the  former  assignment 
having  been  made  merely  as  part  of  the  means  by  which 
the  mortgage  was  to  be  transferred  by  her  to  the  alleged 
husband. 

The  complainant  alleges  that  before  and  at  the  time  of  the 
alleged  marriage,  and  from  thence  up  to  the  time  of  her 
death,  his  intestate  was  von  compos  meiifis^  and  that,  there- 
fore, the  alleged  assignment  from  her  to  the  alleged  hus- 
band's brother  was  and  is  void,  and  that  there  could  not 
have  been  a  lawful  marriage  between  her  and  the  alleged 
husband. 

The  defendant,  Bradford  Snell,  has  answered,  setting  up 
the  assignment  and  the  alleged  marriage,  and  denjnng  the 
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alleged  insanity.  On  the  case  as  presented  on  the  bill  and 
answer,  and  the  affidavits  annexed  thereto,  respectively,  I 
am  not  willing  to  dissolve  the  injunction  and  to  permit 
Bradford  Snell  to  take  the  money  in  dispute. 

The  motion  to  dissolve  is  denied,  but  without  costs. 


John  P.  Hunt 

r. 
Clara  Hunt. 

1.  A  husband  has  the  right  to  choose  the  place  of  residence  for  hia 
family. 

2.  Repeated  refusals  by  a  wife  to  live  with  her  husband  in  the  place 
of  residence  chosen  by  him,  without  a  justifying  cause,  constitutes 
such  desertion  as  entitles  him  to  a  divorce. 


Bill  for  divorce.    On  final  hearing  on  pleadings  and  proofs. 
3Ir.  F.  W.  StevenSj  for  complainant. 
Mr.  B.  A.  Vail^  for  defendant. 

The  Chancellor. 

The  bill  is  filed  for  a  divorce  for  desertion.  The  parties 
were  married  in  1856,  in  Wisconsin.  They  lived  together 
at  various  places  in  the  west  until  1862,  when  they  removed 
from  Detroit  to  the  east.  He  came  to  the  city  of  New 
York,  and  she  went  on  a  visit  to  New  Hampshire.  He  set 
about  establishing  himself  in  the  legal  profession  in  New 
York,  and  appears  to  have  succeeded  in  doing  so.  In  1863 
she  went  from  New  Hampshire,  where  her  husband  had 
been  paying  her  board,  and  returned  to  Wisconsin,  against 
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her  husband's  wishes.  He  appears  to  have  been  desirous 
that  she  should  come  to  New  York  and  live  with  him  there. 
Notwithstanding  her  unwillingness  to  live  with  him,  he 
supported  her  in  Wisconsin  until  about  the  year  1870,  when 
Ife  ceased.  She  appears  not  to  have  replied  to  his  letters 
after  December,  1864.  They  had  two  children  of  the 
marriage,  daughters.  Both  were  with  her  in  the  west. 
One  of  them  died  in  1864.  The  defendant  did  not  inform 
her  husband  of  the  sickness  or  death  of  the  child,  but 
requested  a  stranger  to  him  to  communicate  the  fact  of  the 
child's  death  to  him,  and  it  was  by  this  means  alone  that  he 
was  apprised  of  it.  The  other  child  ceased  to  reply  to  his 
letters  in  1869.  He  requested  his  wife  to  come  and  live 
with  him  in  New  York  in  1867,  but  she  made  no  response 
to  his  letters  conveying  the  request. 

In  her  answer  to  the  bill  in  this  cause,  she  stated  that 
she  had  always  been  ready  and  willing  to  live  with  him 
upon  his  furnishing  a  suitable  home  for  her  and  her  chil- 
dren.    In  August,  1875,  after  the  filing  of  the  answer,  he 
sent  a  request  to  her  by  a  friend  to  come  to  him,  and  live 
with  him  in  New  York,  and  provided  means  for  her  journey, 
aod  offered  to  meet  her  at  Chicago.     Her  reply  was,  that 
she  could  not  think  of  it;  that  she  could  not  think  of  giving 
up  her  arrangements  in  Wisconsin ;  that  she   could   not 
break  up  all  her  arrangements  and  plans  in  compliance  with 
that  letter,  and  added  that  she  could  not  comprehend  the 
*  meaning  of  the   message.     Her  whole   conduct  shows   a 
determination  to   live   separate   from   her  husband.     Her 
testimony  on  this  point  is  evasive  and  entirely  unsatisfac- 
tory.    Her  husband  had   a  right  to  choose  the  place  at 
which  they  were  to  reside.     He  selected  the  city  of  New 
York.     She  was  unwilling  to  go  there,  and  preferred  to  live 
iu  Wisconsin.     It  was  her  duty  to  live  with  her  husband  in 
the  place  which  he  so  designated,  and  when  she  refused  to 
do  80,  it  was,  in  law,  a  desertion.     For  more  than  three 
yean  before  the  filing  of  the  bill  she  was  living  apart  from 
7 
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her  huBband,  after  refusing  to  returQ  to  bim  without  : 
justifying  cause.  The  eomplaiQant  has  been  a  resident 
this  state  since  the  year  1870. 

There  will  he  a  decree  of  divorce  from  the  bond  of  ma 
mony  for  the  cause  of  desertion. 


William  K.  G-aston  and  others 


Trb  American  Exchanqb  National  Bane  and  othen 

1.  One  who  lends  money  on  the  pledge  of  stock  held  in  trust, 
be  held  to  have  had  notice  that  the  trustee  was  abueing  his  trust 
applying  the  money  lent  to  hia  own  purposee,  when  the  certificate 
the  Block  pledged  show  on  their  face  that  the  stock  is  held  in  t 
(though  the  name  of  the  eestui  que  trust  does  not  appear),  and  when 

-   loan  was  apparently  for  the  private  purposes  of  the  borrower,  and 
fact  would  have  been  revealed  by  inquiry. 

2.  When  the  certificate  of  stock  on  its  face  reveals  a  trust,  the  < 
of  inquiry  is  devolved  on  one  who  lends  money  on  the  pledge  the 

3.  Notice  to  the  cashier  of  a  bank  lending  on  trust  stocks,  that 
stock  pledged  is  held  in  trust,  is  notice  to  the  bank. 


Bill  fortrelief.     On  final  hearing  on  pleadings  and  pro 
Mr.  H.  M.  Gaston,  for  complainant. 
Mr.  T.  N.  McCarifx,  for  defendant. 

The  Chancellor. 

The  bill  is  filed  by  William  K.  Gaston  and  his  wife  . 
children,  against  William  G.  Steele,  trustee,  and  the  An 
ican  Exchange  National  Bank,  E,  Wilson,  cashier  of  1 
hank,  and  the  Camden  and  Amboy  Railroad  and  Trans] 
tation  and  Delaware  and  Raritan  Canal  Companies.     ' 
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controversy  is  in  reference  to  certain  shares  of  the  joint 
capi-tal  stock  of  those  companies,  (twenty  shares  of  the  stock 
of  tlie  former,  and   one  hundred  of  the  latter  company,) 
whioVi,  on  the  9th  of  January,  1868,  were  in  the  possession 
of  aud  held  by  William  G.  Steele,  as  trustee  for  the  com- 
plainants.     On   that  day  he   borrowed   of  the  American 
Excliange  National  Bank  $12,000,  and  delivered  to  it  the 
certificates  of  the  stock  in  question,  as  collateral  security  for 
the   i-epayment  of  the  loan.     At  the  same  time  he  executed 
and     delivered  to  the  bank  a  letter  of  attorney,  signed  by 
him.    as  trustee,  authorizing  its  cashier  to  transfer  the  stock. 
Thef  e  were  four  certificates,  for  one  hundred,  eight,  seven 
and  five  shares,  respectively.     That  for  one  hundred  shares 
'^as     Iq  favor  of  James  Campbell,  trustee  for  William  K. 
G^aston;    that  for  eight,  in  the  name  of  Henry  Carbell, 
^^'^^^t^e;  that  for  seven,  in  the  name  of  Dr.  Henry  H.  Long- 
s^re^t,  and  that  for  five,  in  the  name  of  Richard  Shippen, 
agent.     Each  of  them  was  endorsed,   "  Transferred  to  Wil- 
liaox  G.  Steele,  trustee,  on  the  books  of  the  company;"  and 
thcB^  certificates  of  transfer  were  duly  signed  by  the  transfer 
^^m  in  each  case,  except  in  that  of  the  certificate  for  one 
huacired  shares,  the  certificate  of  transfer  on  which  was  not 
sigtied.    In  point  of  fact,  the  stock  mentioned  in  that  certifi- 
cate liad  never  been  transferred  on  the  books  of  the  company 
^.^Ir.  Steele,  but  stood  in  the  name  of  James  Campbell, 
trustee  for  William  K.  Gaston.     The  rest  of  the  stock  had 
beet!  transferred  on  the  books  of  the  company.    James  Camp- 
b^n,  who  was  the  immediate  predecessor  of  Mr.  Steele  in 
the  trust,  was  dead,  and  his  executrix  had  assigned  the  one 
hundred  shares  of  stock  to  Mr.  Steele,  as  trustee  for  the 
complainants,  by  an  assignment  which  provided  that  there 
should  be  written  on  the  certificate  or  certificates  which 
ehould  be  taken  from  the  company  by  Mr.  Steele  for  the 
shares,  a  statement  that  the  shares  were  not  transferable 
except  by  order  of  the  chancellor  of  this  state.     After  the 
loan  was  made  by  the  bank  to  Mr.  Steele,  the  certificates, 
with  the  letter  of  attorney  above  mentioned,  authorizing  the 
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cashier  of  the  bank  to  transfer  the  shares,  was  sent  to  the 
office  of  the  companies  at  Princeton,  in  order  that  the  shares 
might  be  transferred  to  the  cashier  on  the  books  of  the 
companies.  The  transfer  was  prevented  by  injunction  in 
this  pause. 

Though  the  answer  of  the  bank  alleges  that  on  the 
making  of  the  loan  of  $12,000  to  Steele,  and  on  the  making 
of  former  loans  by  the  bank  to  him  on  the  security  of  the 
same  shares,  he  represented  to  the  bank,  and  assured  it  and 
its  president  and  cashier,  that  he  was  fully  authorized  by 
the  trust  under  which  he  held  the  shares  to  raise  money  on 
a  pledge  or  sale  thereof  from  time  to  time  as  the  purposes 
of  the  trust  might  require,  and  that  the  money  which  he 
was  borrowing  from  the  bank  was  needed  by  him,  and  was 
about  to  be  used  by  him  for  the  purposes  of  the  trust,  it 
appears  from  the  testimony  of  the  assistant  cashier,  Clark, 
who  was  sworn  as  a  witness  in  behalf  of  the  bank,  that  there 
was  no  representation  or  statement  whatever  of  that  kind 
made  by  him  to  the  bank,  or  any  of  its  officers,  when  the 
loan  of  $12,000  was  made,  and  there  is  no  proof  that  those 
or  any  such  representations  were  made  by  him  at  any  time. 

Clark  testifies,  speaking  of  the  loan  of  $12,000,  that  Mr. 
Steele  came  to  the  bank  and  requested  a  loan  from  the  bank 
of  $12,000 ;  that  he  made  the  request  of  Mr.  Wilson,  the 
cashier,  offering  him  the  certificates  of  the  one  hundred  and 
twenty  shares  of  stock,  and  that  the  loan  was  made  to  him, 
and  the  amount  passed  to  his  credit  in  the  bank.  He 
further  says  that  they  (the  bank)  supposed  that  the  trans- 
action was  perfectly  regular.  He  adds,  that  he  had  no 
conversation  with  Steele  on  his  power  to  pledge  the  stock. 
No  attempt  whatever  is  made  to  sustain  the  statement  of 
the  answer  in  respect  to  the  alleged  representations  of  Steele 
at  the  time  of  making  loans  on  the  pledge  of  the  stock.  On 
the  other  hand,  the  evidence  is  that  the  transaction  was, 
and  was  understood  to  be,  on  the  individual  account  of  Mr. 
Steele.  The  cashier's  check  to  him  for  the  money  was  to 
his  order,   and  was   endorsed   by  him   in   his   individual 
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cap£ft<L4ty.     The  money  for  it  went  to  his  indmdual  account 
(he     Viad  no  account  an  trustee)  in  the  bank,  and  it  was 
draA^rn  out  by  him  in  the  ordinary  course  of  his  own  busi- 
ness.     He  pledged  the  stock  for  his  individual  debt.     He 
says     he  expected  to  be  able  to  repay  the  loan,  and  so  to 
red^^m  the  stock,  but  his  failure  in  business  prevented. 
The^    bank  was  guilty  of  gross  negligence  in  the  transaction. 
It  rciceived  from  a  trustee  certificates  of  stock  belonging  to 
the   "trust  estate,  with  notice  that  they  were  trust  property, 
and^   therefore,  that  the  trustee  was  not  the  beneficial  owner 
of  them,  in  pledge  for  a  loan  to  the  trustee  on  his  individual 
account.    It  made  no  inquiry,  even  of  the  trustee  himself,  as 
to  his  power  to  pledge  the  stock. 

riie  certificate  for  the  one  hundred  shares  was  in  the 
narne  of  "  James  Campbell,  trustee  for  William  K.  Gaston," 
and  the  stock  still  stood  in  that  name  on  the  books  of  the 
company.     Although  there  was  endorsed  on  the  certificate 
a  naemorandum  to  the  effect  that  the  stock  had  been  trans- 
ferred on  the   books   of  the   company   to  W.   G.  Steele, 
trustee,  it  was  evident  from  inspection  that  the  memoran- 
dum was  not  official,  and  did  not  purport  to  be  so,  and  was 
entitled  to  no  credit.     It  was  not  signed,  but  the  place  for 
the   signature  of  the  transfer  agent  was  blank.     Upon  its 
face  the  certificate  declared  that  the  shares  were  transfer- 
able on  the  bookfe  of  the  company  only  by  James  Campbell, 
trustee,  for  William  K.  Gaston,  or  his  legtil  representatives. 
The  bank  did  not  require  Mr.  Steele  to  produce  even  the 
e^dence  of  his  legal  title  to  that  stock.     The  other  shares 
Btood  in  the  name  of  Mr.  Steele  on  the  books  of  the  coni- 
patiy,  but  it  was  as  trustee.     Had  the  bank  made  inquiry  as 
^  his  title  and  his  power  over  the  stock,  it  would  have 
touud  that  by  the  order  by  which  he  w^as  appointed  it  was 
ordered  that  the  certificates  of  the  stock  held  by  him  in 
trust,  of  which  the  one  hundred  shares  held   by  Jatnes 
Campbell,  at  his  death,  were  part,  should  be  endorsed  by 
Mr.  iSteele  with  these  words :    "  This  stock  is  not  to  be 
transferred  without  an  order  of  the  chancellor  of  New  Jcr- 
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sey."  It  would  have  fouud,  also,  that  the  trust  on  which 
he  held  the  stock  was  to  collect  aud  pay  the  dividends 
to  William  K.  Gaston  for  his  life,  and  at  his  death  to 
divide  the  stock  among  his  children  in  equal  shares ;  or,  if 
he  should  leave  no  children,  then  among  his  brothers  and 
sisters  surviving  him,  in  equal  shares.*  The  fact  that  the 
word  "  trustee  "  was  written  after  the  name  of  Mr.  Steele, 
was  sufficient  notice  to  the  bank  of  the  existence  of  a  trust. 
Sturtcrant  v.  JaqueSj  14  Allen  523;  Shaw  v.  Spencer j  100  Mass. 
382.  It  was  notice  to  it  that  Mr.  Steele  was  not  the  benefi- 
cial owner  of  the  stock,  and  therefore  wiis  not  at  libertv  to 
dispose  of  it  for  his  own  benefit,  or  to  pledge  it  as  security 
for  his  own  debt. 

Said  the  court,  in  Shaw  v.  Spencer,  100  3fas$.  382,  389 : 
"  AVhere  one  known  to  be  a  trustee  is  found  pledging  tliat 
which  iri  known  to  be  trust  property  to  secure  a  debt  due 
from  a  firm  of  which  he  is  a  member,  the  act  is  one  prima 
facie  unauthorized  and  unlawful,  and  it  is  the  duty  of  him 
who  takes  such  security  to  ascertain  whether  the  trustee  has 
the  right  to  give  it.  The  appropriation  of  corporate  stock 
held  in  trust  as  collateral  for  the  trustee's  own  debts,  or  a 
debt  which  he  owes  jointly  with  others,  is  a  transaction  so 
far  beyond  the  ordinary  scope  of  a  trustee's  authority,  and 
out  of  the  common  course  of  business,  as  to  be  in  itself  a 
suspicious  circumstance,  imposing  upon  the  creditor  the 
duty  of  inquiry.  "  This  would  hardly  be  controverted  in  a 
case  where  the  stock  w^as  held  by  A  B,  trustee  for  C  D. 
But  the  eflFect  of  the  word  'trustee'  alone  is  the  same.  It 
means  trustee  for  some  one  whose  name  is  not  disclosed ; 
and  there  is  no  greater  reason  for  assuming  that  a  trustee  is 
authorized  to  pledge  for  his  own  debts  the  property  of  an 
unnamed  cestui  que  trust,  than  the  property  of  one  whose 
name  is  known ;  in  either  case  it  is  highl}-  improbable  that 
the  right  exists.-' 

The  cases  in  reference  to  pledges  by  executors  and  admin- 
istrators are  not  in  point.  The  distinction  between  sales  of 
stock  by  executors  and  administrators,  and  such  sales  by 
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trustees,  is  adverted  to  in  Prall  v.  77ft,  1  Stew.  479.  A  sale 
and  transfer  by  the  former  is  ordinarily  in  the  line  of  their 
duty.  On  the  other  hand,  the  common  duty  of  a  trustee  is 
not  administration  or  sale,  but  custody  and  management  for 
his  cestui  que  trust. 

The  case  of  Duncan  v.  Jaudon^  15  Wall.  165,  is  exactly  in 

point.     There  the  trustee  held  shares  of  the  Delaware  and 

Raritan  Canal  Company  as  trustee  for  Mrs.  Mary  T.  B.  Jau- 

don,  as  appeared  on  the  face  of  the  certificates.     He  pledged 

them  with  Duncan,  Sherman  &  Co.,  as  security  for  a  loan  for 

his  individual  benefit.     Said  the  court:    "The  loans  were 

for  no  purpose  connected  with  the  trust,  but  for  Jaudon's 

(the  trustee's)  own  benefit,  and  the  face  of  the  papers  given 

as  collateral  security  for  the  debts  thus  incurred  informed 

the  parties  dealing  with  him   that   he   held  the  stock  as 

trustee  for  Mrs.  Mary  T.  B.  Jaudon,  and  inquiry  would 

have  revealed  the  fact  that  the  use  to  which  the*stock  was 

put  was  unauthorized.     The  duty  of  making  such  inquiry 

was  imposed  on  these  parties,  for  it  is  out  of  the  common 

course  of  business  to  take  corporate  stock  held  in  trust  iis 

security   for   the    trustee's  own   debt.      The   party   taking 

such  stock  on   pledge  deals  with  it  at  his  peril,  for  there 

is  no  presumption  of  a  right  to  sell  it,  as  there  is  in  the  case 

of  an  executor.     In  the  former  case  the  property  is  held  for 

custody,  in  the  latter  for  administration." 

Steele  is  insolvent.  In  this  case  one  of  two  innocent  par- 
ties must  suffer,  the  bank  or  the  cestuis  que  trust,  and  it  is 
*^Qt  just  that  the  loss  should  fall  on  the  former,  which  might, 
hy  the  exercise  of  reasonable  care,  have  protected  itself  In 
8uch  cases  reasonable  care  is  a  duty.  The  trustee  proposed 
to  borrow  money  on  his  individual  account  for  his  own  use, 
^^d  to  secure  the  repayment  of  it  by  the  pledge  of  stock, 
which  on  its  face  bore  evidence  that  it  was  not  his  own,  but 
^he  property  of  some  one  else,  for  whom  he  held  it  in  a 
fiduciary  capacity,  and  that  he  had  no  right  to  pledge  it  for 
hifl  own  debt.  The  bank,  without  a  question  even  to  him, 
^  w  as  appears,  as  to  his  right  so  to  pledge  the  stock,  and 
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without  any  inquiry  whatever  on  the  subject,  lent  him  the 
money  and  accepted  the  security.  One  hundred  shares  of 
the  stock  still  stood  on  the  books  of  the  company  in  the 
name  of  the  trustee's  immediate  predecessor  in  the  trust. 
As  to  all  of  the  stock,  the  fact  that  it  was  held  in  trust  was 
known  to  the  bank.  It  was  not  misled  by  any  statement 
or  representation.  It  chose  to  assume  that  inquiry  was 
unnecessary  and  to  rely  on  the  character  of  the  trustee  as  a 
guaranty  for  the  lawfulness  of  the  transaction  and  Ihe  pro- 
priety of  his  conduct  in  dealing  with  the  trust  property. 
The  loss  should,  as  before  remarked,  in  equity  fall  on  it 
rather  than  on  the  cestuis  que  trust.  There  will  be  a  decree 
in  accordance  with  these  views. 


William  Glading 

^• 
DiLLERHB  P.  Cubberly  and  others. 

Where  usury  was  set  up  in  the  ordinary  form  appropriate  to  pleading 
usury  taken  in  this  state,  and  it  appeared  that  the  agreement  was  not 
made  in  this  state,  and  it  also  appeared  that  a  premium  had  been 
taken  for  the  loan  of  the  money  and  a  further  premium  for  further 
forbearance, — Held^  that  unless  the  complainant  would  deduct  the 
premiums  and  all  interest  received  thereon,  the  defendant  should  have 
leave  to  amend  his  answer  so  as  to  set  up  the  taking  of  the  premiums. 


Bill  to  foreclose.     On  final   hearing  on  pleadings   and 
proofs. 

Mr.  F.  VoorheeSj  for  complainant. 

Mr.  B.  D.  Shreve^  for  Cubberly  and  wife. 
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The  Chancbllor. 

This  suit  is  brought  to  foreclose  a  mortgage  for  $13,000 
and  interest,  given  by  Dillerhe  P.  Cubberly  and  wife  to  the 
complainant,  dated  September  29th,  1870,  and  payable  in 
three  years  from  its  date,  on  land  situate  at  Edgewater,  in 
Burlington  county. 

The  answer  of  Cubberly  and  his. wife  sets  up  usury,  alleg- 
ing that  the  usury  was  taken  contrary  to  the  laws  of  this 
state.  It  appears  that  when  the  mortgage  was  given,  Cub- 
berly received  from  the  complainant  only  $12,400,  the  com- 
plainant retaining,  pursuant  to  an  agreement  between  them, 
1600  for  premium  for  the  loan.  It  also  appears  that  in  1873 
Cubberly  paid  to  the  complainant  $200  more  as  a  premium, 
for  further  forbearance  for  three  years  from  the  maturity  of 
the  mortgage,  September  29th,  1873.  The  proof  is  clear 
that  the  contract  for  the  loan  and  the  contract  for  further 
forbearance  were  both  made  in  Pennsylvania. 

The  answer  is  not  sustained.  I  am  not  satisfied,  how- 
ever, to  give  to  the  complainant  the  benefit  of  the  premiums 
which  he  has  received,  and  unless  he  is  willing  to  take  a 
decree  for  the  amount  of  the  mortgage,  after  making  proper 
deductions  for  the  premiums,  I  will  allow  the  defendants, 
Cubberly  and  wife,  to  amend  their  answer  so  as  to  set  up 
the  fact  that  the  taking  of  such  premiums  was  contrary  to 
the  law  of  Pennsylvania. 


Robert  A.  McKnight 

V. 

Joshua  A.  Clark  and  others. 

No  equity  arises  in  favor  of  a  subsequent  encumbrancer  against  a 
prior  mortgagee  from  a  release  of  the  mortgage  of  the  latter,  which, 
though  purporting  to  be  executed  by  him  by  attorney-in-fact,  (the  per- 


106  CASES  m  CHANCERY.  [29  Eq. 

McKnight  v,  Clark. 

eon  who  signed  it  having  sometimes  acted  as  his  attorney-at-law,)  was 
not  executed  by  his  authority,  or  with  his  knowledge  or  consent,  and 
of  the  existence  of  which  he  had  no  knowledge. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  Havel  McGee^  for  complainant. 
lifr.  W.  Brinkerhjoffy  for  defendant  Clark. 

Thb  Chancbllor. 

The  object  of  this  suit  is  to  establish  an  equity  in  fiavor 
of  the  complainant  against  the  defendant  Clark.  The  for- 
mer is  the  holder  of  a  certain  mechanics  lien  claim  on  land 
at  Marion,  in  Hudson  county,  on  which  the  latter  has  a 
prior  mortgage  which  was  made  in  July,  1872.  The  equity 
which  the  complainant  seeks  to  establish  is  set  up  on  the 
ground  that  Clark,  in  1873,  executed  and  delivered  to  the 
mortgagors  (for  whom  the  complainant  built  the  houses,  in 
respect  of  which  the  lien  is  claimed,)  an  agreement  to 
release  the  premises  on  which  the  houses  were  built  from 
the  encumbrance  of  his  mortgage,  on  the  receipt  of  a  pecu- 
niary consideration  therein  specified,  which  the  complainant 
tenders  himself  ready  to  pay. 

The  agreement  under  which  the  houses  were  built  was 
entered  into  in  October,  1874.  It  was  between  the  com- 
plainant and  Charles  A.  Crane,  who  had  himself  entered 
into  a  contract  with  the  Marion  Building  Company,  the 
mortgagors,  for  the  building  of  the  houses.  In  May,  1875, 
when  the  houses  were  partially  built,  money  was  raised  by 
Crane  to  pay  to  the  complainant  on  the  contract  between 
them,  by  assignment  of  a  mortgage  on  the  property  given 
to  him  by  the  company.  The  assignment  was  made  to  the 
Fifth  Ward  Savings  Bank  of  Jersey  City.  It  was  at  or 
about  that  time  that  the  complainant  first  ascertained  that 
the  premises  were  subject  to  Clark's  mortgage.  During  the 
negotiation  for  the  loan,  the  agreement  to  release  was  pro- 
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dueed  from  the  custody  of  tlie  Marion  Building  Company, 
and,   on  the  completion  of  the  transaction,  $1,750  were 
retarined  by  the  attorney  of  the  savings  bank,  as  considei'a- 
tion    for  the  release  of  the  property  from  the  complainant's 
tnortgage,  according  to  the  terms  of  the   agreement  to 
release.     After  that  transaction  the  complainant  went  on 
and   completed  the  houses,  (they  were  finished  on  the  26th 
of    June,  1875)  and  the  balance  then  due  him  not  being 
paid,  he  filed  his  claim  of  lien  under  the  mechanics  lien 
lawr,   and  recovered  judgment  thereon.     The  $1,750  were 
nev^r,  nor  was  any  part  of  that  money,  paid  to  Clark,  nor 
^as    any  application  for  release  made  to  him.     lie  did  not 
knoxv  of  the  existence  of  the  agreement  to  release  until 
long*  after  he  had  begun  his  suit  to  foreclose  his  mortgage, 
whioh  was  on  the  19th  of  June,  1875.     The  agreement  was 
not   signed  by  him,  nor  by  his  authority,  express  or  implied. 
It  \^^as  obtained  under  the  following  circumstances :  In  June, 
18T3,  a  man   named  Wilson,  who  was   employed   by  the 
Maxnon  Building  Company  to  obtain  the  agreement,  called 
on    £t  gentleman,  a  counselor-at-law,  who  acted  as  attorney 
for  Clark,  and,  representing  that  the  company  contemplated 
making  sale  at  public  auction  of  the  mortgaged  premises 
wifhin  about  a  fortnight  from  that  time,  communicated  its 
desire  to  obtain  releases  from  the  mortgage,  for  the  pur- 
poses of  the  sale.     The  attorney  referred  him  to  Clark. 
Subsequently  Wilson,  who  had  not  called  on  or  communi- 
cated with  Clark,  again  called   on  the  attorney,  and  the 
result  of  their  intei'view  was  that  the  agreement  to  release, 
which   was  produced  by  Wilson,  was,  after  sums  agreed 
°I^n  between  them  as  consideration  for  the  release  of  the 
^^otive  lots  had  been  inserted  in  the  blanks  left  for  that 
Po^og^e,  signed  by  the  attorney  with  the  name  of  Clark, 
(  Qe  u.t;torney,  though  signing  it  as  attorney,  declaring  that 
®  h^^  jjQ  authority  to  do  so,)  and  was  enclosed  by  him  in  a 
^'^cl.  envelope  addressed  to  Clark,  which  was  delivered  to 
"*<^ii  to  be  handed  to  Clark.     Wilson  received  it  on  the 
ndex^etanding  that  he  was  to  call  on  Clark  with  it,  and  if  it 
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provtnl  ^ati.-tac-t^iry  to  Oark — *.  £.,  if  Clark  was  willing  to 
m&k*.'  tKv  aL'revnjent — Clark's  endorsement  was  to  be  written 
ur-^'L  it.  aGth'.'rizin::  the  attorney  to  siffn  it  for  him.  Thia 
eijisr=-ir  wa^  taken  .-rok-lv  to  accommodate  Wilson,  who  was 
de^ip'.'Ti.-.  in  order  to  avoid  delav,  of  beinff  able  to  show 
Clark  that  Li^  attorney  had  passed  up<:>n  and  was  satisfied 
witL  th»:  agreement  if  Clark  was  willing  to  make  it. 

T1--  -a%.'  «lid  not  take  place.  Wilson  did  nut  present  the 
agre»rn.vnt  to  Clark,  nor  apfip:»acli  him  or  e*."»mmonicate  with 
hiri;  in  reference  to  it.  Xor  did  he  return  it.  A  short  time 
afterward-,  when  the  attorney  sp>ke  to  him  about  it,  and 
askei]  f«»r  it.  be  told  him  that  he  had  destn:»ved  it.  When 
he  rer-eived  the  agreement,  he  promisetl.  on  his  honor,  that 
he  wouM  deliver  it  to  no  one  but  Clark,  and  that  if  the 
latter  did  n^t  approve  of  it  he  would  return  or  destroy  it. 
It  apf>ears  that  he  not  only  violated  the  confidence  repose<l 
in  him.  by  breaking  open  the  sealed  jiackage  entrusted  to 
him  to  be  delivered  to  Clark,  but.  with  an  utter  disregard 
of  gi>Kl  faith,  he  delivered  the  agreement  to  his  principals, 
the  Marion  BuiMing  Company,  in  vi^latirin  of  his  express 
f»ledge.  and  covereil  the  transaction  with  the  false  statement 
that  he  had  destroyed  the  pap^-r. 

That  the  attorney  neither  had  n«.»r  professed  to  have 
authoritv  to  sisrn  the  asrrecment.  is  Wvond  question:  and  it 
is  equally  indisputable  that  he  declared  that  he  had  no  such 
autliOriiy.  lie  did  not  even  have*  possession  of  the  mort- 
gage. The  agreement  was.  by  the  express  understanding 
between  him  and  Wilson,  to  have  no  effect  whatever,  unless 
Clark  ^h ould  endorse  upon  it  his  consent  to  the  execution 
of  it  by  tlu-  attorney  for  him.  The  clear  weight  of  the 
evide!i».v  is  that  Clark  was  never  apprixiched  or  communi- 
eaici  with  by  any  one  in  reg-ard  to  the  iujht:  that  he  never 
continued  or  reci»irnized  it  at  anv  time,  in  anv  wav,  and  did 
not  even  know  of  its  existeiuv  until  al^er  his  suit  for  fore- 
closure had  Ihvu  bciTun.  Resides,  it  was  never  delivered. 
There  is  no  gn^und  for  any  «.M|uity  ag-ainst  him  in  respect  to 
it.     The  bill  will  W  dismisstul^  with  c\>sts. 


2  S-:rEW.]  FEBRUARY  TERM,  1878.  109 

On  application  of  the  Dime  Savings  Institution. 


In  "fciie  matter  of  the  application  of  The  Dime  Savings  Insti- 
■^M^UTiON,  for  direction  in  the  management  of  its  trusts. 

I^  ms  the  duty  of  the  managers  of  a  savings  bank,  who  have  applied 
to  trl^  is  court  to  protect  the  interests  of  the  depositors,  to  convert  the 
U8^^8  into  cash  as  rapidly  as  possible,  without  sacrifice,  and  to  dis- 
tril>mjs.te  the  proceeds  among  the  depositors  without  unnecessary  delay. 


r.  S.  F.  BigeloWy  for  the  petitioner. 

BE  Chancellor. 

his  application  is  of  the  same  character  and  is  made 

uacXer  the   same   circumstances    as  that   of   the    Newark 

Sa^vings  Institution,  and  the  views  expressed  by  me  in  that 

cas^  are  applicable  to  this.     Newark  Sav.  Inst.  Case^  1  Stew. 

552.     The  trustee  comes  into  court  for  instructions.     The 

moxiey  of  its  beneficiaries  (its  depositors)  has  been  received 

in     xnost  cases  in  small  sums,  and  has  been  invested  on 

gexieral  account.     It  cannot,  therefore,  be  said  that  any 

def>ositor  has  a  right  superior  to  that  of  all  other  depositors, 

or,  indeed,  to  that  of  any  other  depositor,  to  any  particular 

seoviritv  in  which  the  investments  have  been  made.     The 

trtiQtce  stands  ready  to  convert  the  securities  into  cash  and 

P^y  the  depositors,  but  in  the  present  circumstances,  if  the 

collection  of  assets  be  forced,  there  will  be  a  deficiency,  and 

if   it  pays  in  full  as  long  as  it  can,  it  must  needs  be  that 

through  the  deficiency  some  of  the  depositors  must  lose. 

Tlicse  who  will  lose  will,  of  course,  be  those  who  come  last. 

It  cannot  be  doubted  that  any  depositor  would  have  a  right 

to  invoke  the  aid  of  this  court  to  prevent  such  an  inequality, 

such  a  devolution  of  the  losses  upon  depositors  whose  right 

to  be  paid  in  full  is  obviously  equal  to  that  of  those  who, 

through  their  vigilance  or  their  activity  in  a  general  scram- 

hle,  may  have  obtained  payment  of  their  entire  deposits. 

W  course  none  of  those  who  hope  to  obtain  payment  in  full 

^1  take  steps  to  prevent  an  unequal  distribution.     Those 
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X*BE  Chancellor. 

Tte  bill  seeks  to  fix  and  enforce  the  personal  liability  of 
the   defendants  for  their  misfeasance  as  directors  of  the  com- 
plainants in  lending  without  security,  and  so  in  violation  of 
one    of  the  by-laws  of  the  (Complainants,  a  large  sura  of 
Taonej  belonging  to  the  complainants,  which  was  thereby 
lost.     The  only  point  discussed  on  the  argument  of  the 
demurrer  was,  whether  the  complainants  have  not  an  ade- 
qua^re  and  ready  remedy  at  law.     If  it  be  conceded  that  such 
remedy  at  law  exists,  this  court  is  not  thereby  ousted  of  its 
jurisdiction  on  the  subject,  which  belongs  to  its  ordinary 
and  ancient  jurisdiction  over  trusts. 

Where  there  has  been  a  waste  or  misapplication  of  the 
ftiads  of  a  corporation  by  the  officers  or  agents  of  the  corpo- 
ration, a  suit  in  equity  may  be  brought  in  the  name  of  the 
company  to  compel  them  to  account  for  such  waste,  or 
missipplication,  or  breach  of  trust.  Ang.  ^  Ames  on  Corp., 
§ai2;  Atey-Gm.  v.  Utica  Im.  Co,,  2  Johns,  Ch.  371,  389; 
Baj/kss  V.  Ome,  Freem.  Ch.  161, 173;  AWy-Gen.  v.  Wilson,  1 
O-   ^  Ph.  2.     The'  demurrer  will  be  overruled,  with  costs. 


Annetta  Blauvelt 

V. 

Belinda  Van  Winkle  and  others. 

'•  ^  legacy  charged  on  lands,  and  given  to  trustees  to  hold  until  the 
*^^tee  should  attain  her  majority,  retains  preference  over  a  mortgage 
^^^Q  On  a  part  of  said  land,  which  was  released,  without  consider*- 

^^)  by  the  guardian  of  the  legatee,  with  the  advice  of  the  attorney  of 
^^  Mortgagee. 

^  ^liat  the  guardian  gave  hond,  and  charged  himself  with  the 

~°^^^nt  of  such  legacy,  when  he  executed  the  release,  does  not  impair 
the  U^jj^ 

.  *  ^U  marshalling  the  assets  of  the  estate,  debts  due  from  the  testa- 
^  ^xist  have  priority  over  such  legacy. 
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Bill  for  relief.     On  final  hearing  on  pleadings  and  proofB. 

Mr,  G.  AckersoHy  Jr.^  for  complainant. 
Mr.  W.  M,  Johnson y  for  defj^ndants. 

The  Chancellor. 

Lavinia  Westervelt,  late  of  Bergen  county,  deceased,  by 
her  will,  made  in  1868,  after  giving  to  her  daughter,  Mrs. 
Belinda  Van  Winkle,  in  fee,  all  her  lands,  tenements, 
hereditaments,  and  real  estate  whatever  and  wheresoever, 
subject  to  the  charges  imposed  thereon  in  the  will,  gave  to 
her  granddaughter,  the  complainant,  $10,000,  to  be  paid  to 
her  at  the  age  of  twenty-one  years.  She  then  gave  to  her 
executors  (her  daughter  Belinda,  Rev.  Cornelius  Blauvelt, 
father  of  the  complainant,  and  the  defendant,  John  W.  Van 
AViukle,  son  of  her  daughter  Belinda),  whom  she  thereby 
appointed  guardians  of  the  complainant  until  the  latter 
should  attain  to  her  majority,  the  above-mentioned  legacy 
of  $10,000,  to  be  paid  to  them  in  three  years  after  the 
decease  of  the  testatrix,  or  sooner  if  her  executors  should  so 
elect,  and  to  be  securely  invested  by  them,  and  the  interest 
to  be  employed  and  expended  by  the -executors  in  quality  of 
guardians,  for  the  support,  maintenance,  and  education  of 
the  complainant.  And  she  charged  the  real  estate  devised 
to  her  daughter  wdth  her  debts  and  that  legacy,  in  case  Tier 
personal  estate  should  not  be  sufficient  to  pay  them,  and 
ordered  that  so  much  thereof  be  sold  from  time  to  time  by 
her  executors  as  would  meet  the  payment  of  the  debts  and 
legacy.  Mrs.  Van  Winkle,  and  her  son,  John  P.  Van 
Winkle,  proved  the  will,  and  assumed  the  executorship,  but 
the  oth^r  executor,  the  complainant's  father,  declined  to  do 
so,  deeming  it  unnecessary,  because  of  his  confidence  in  his 
co-executors,  and  being  unable,  without  inconvenience,  to 
attend  to  the  settlement  of  the  estate,  he  being  the  pastor 
of  a  church  in  the  state  of  New  York.  In  February,  1869, 
Mrs.  Van  Winkle  was  desirous  of  borrowing  $2,000  from 
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the  Mutual  Life  Insurance  Company  of  New  York,  on 
mortgage  of  part  (the  most  valuable  portion)  of  the  land  so 
devised  to  her.  The  company,  however,  would  not  accept 
a  mortgage  as  security,  subject  to  the  lien  of  the  legacy 
which  had  not,  nor  had  any  part  of  it,  been  then  paid  or 
raised.  Thereupon  it  was  agreed  between  Mrs.  Van 
Winkle,  John  P.  Van  Winkle,  and  the  company,  that  the 
land  which  it  was  proposed  to  mortgage,  should  be  released 
from  that  lien,  and  it  was  understood  that  John  P.  Van 
"Winkle  should  take  out  letters  of  guardianship  of  the 
person  and  estate  of  the  complainant,  and  ^ve  the  bond 
required  by  law,  and  then  release  the  land  on  which  it  was 
proposed  to  give  the  mortgage  to  the  company  from  the  lien 
of  the  legacy,  and  should  take  from  his  mother  a  mortgage 
on  the  rest  of  the  property,  to  secure  the  payment  of  the 
amount  of  the  legacy. 

He,  accordingly,  on  the  22d  of  February,  1869,  took  out 
letters  of  guardianship  of  the  person  and  property  of  the 
complainant,  his  mother  and  his  father-in-law  being  his 
sureties  on  his  bond,  and  on  the  same  day  he  released  to  his 
mother,  from  the  Hen  of  the  legacy,  the  part  of  the  premises 
\^hich  it  was  proposed  to  mortgage  to  the  company,  and 
took  from  her  a  mortgage  on  the  rest  of  the  land  to  secure 
the  payment  of  $10,000  on  the  10th  of  October,  1871.  The 
consideration  expressed  in  the  release  was  one  dollar.  On 
the  day  on  which  the  letters  of  guardianship  were  taken 
out,  the  mortgage  to  the  company  was  given  for  the  loan  of 
^,000,  which  was  then  made. 

In  November,  1871,  Mrs.  Van  Winkle,  desiring  to  borrow 
more  money  on  security  of  mortgage  on  another  part  of 
the  farm  than  that  mortgaged  to  the  company,  it  was 
agreed  between  her  and  John  P.  Van  Winkle  that,  in  order 
to  enable  her  to  do  so,  he  would  cancel  the  mortgage  which 
she  had  given  him,  and  take  another  of  the  same  amount, 
to  secure  the  payment  of  the  amount  of  the  legacy  on  the 
same  property  covered  by  the  mortgage  which  he  then 
held,  excepting  the  part  (a  wood  lot  of  twelve  acres)  which 
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it  was  proposed  to  mortgage  for  the  security  of  the  new 
loan.  This  was  accordingly  done.  The  mortgage  of  1869 
was  cancelled  of  record  without  consideration,  and  a  new 
one,  to  secure  the  payment  of  ?10,000  in  three  years,  with 
interest,  was  taken,  which  covered  the  same  property, 
except  the  wood  lot.  On  mortgage  of  the  wood  lot,  Mrs. 
Van  Winkle  then  borrowed  81,000  of  Joseph  Kingsland. 
This  mortgage  to  Kingsland  was  atlterwards  cancelled,  and 
another,  for  ?2,000,  given  upon  the  same  property  therein 
described  to  Elizabeth  Watson,  in  1874. 

On  or  about  the  1st  of  April,  1870,  Mrs.  Van  Winkle 
mortgaged  a  part  of  the  land  described  in  the  mortgage  to 
the  life  insurance  company,  to  Caspar  P.  Westervelt,  to 
secure  the  repayment  of  a  loan  of  $1,600  made  by  him  to 
her,  and  on  or  about  the  11th  of  July,  1874,  she  mortgaged 
part  of  the  same  land  covered  by  the  company's  mortgage 
to  John  De  Graw,  to  secure  the  payment  of  $1,221.67. 
Under  foreclosure  proceedings,  taken  in  this  court  on  the 
mortgage  of  the  company,  the  land  covered  by  the  respect- 
ive mortgages  of  the  company,  Caspar  P.  Westervelt,  and 
John  De  Graw,  was  sold  to  De  Graw  in  January,  1877,  and 
he  now  holds  the  property  accordingly. 

In  March,  1870,  John  P.  Van  AVinkle  filed  an  inventory, 
as  guardian,  of  the  property  of  his  ward  in  his  possession. 
It  consisted  of  certain  articles  of  silver  plate,  and  a  few 
pieces  of  household  furniture  (all  of  which  were  specifically 
bequeathed  to  her  by  her  grandmother,  the  testatrix),  and 
the  legacy  of  §10,000.  In  September  of  that  year,  he  filed 
an  account  a^j  guardian,  in  which  he  charged  himself  with 
the  legacy  of  ?10,000,  and  one  and  a  lialf  year's  interest 
thereon,  and  prayed  allowance  to  the  amount  of  §872.  The 
account  was  passed.  The  balance  against  him  therein  was 
$10,094.27.  In  February  following,  he  filed  another 
account,  which  was  allowed.  The  balance  against  him 
therein  was  $12,667.57.  lie,  in  fact,  never  received  either 
the  legacy  of  $10,000  nor  any  interest  thereon.  The  mort- 
gage held  by  him  as  security  for  the  amount  of  the  legacy  is 
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by  no  means  a  sufficient  security  for  the  money.  It  was 
probably  supposed  to  be  abundantly  sufficient  when  it  was 
taken,  at  the  inflated  price  which  real  estate  then  bore.  The 
bill  is  filed  to  establish  the  lien  of  the  legacy  upon  the  whole 
property.  No  attempt  has  been  made  to  release  any  part  of 
the  property  except  the  part  mortgaged  to  the  life  insurance 
company.  Though  the  mortgage  to  that  company  is  dated 
on  the  10th  day  of  February,  1869,  twelve  days  before  the 
date  of  the  release,  it  was  not,  in  fact,  delivered  until  the 
release  had  been  delivered. 

The  delivery  of  the  release  was  made  an  indispensable 
condition  to  the  lending  of  the  money  by  the  insurance  com- 
pany on  the  mortgage,  and  the  attorney  of  the  company  not 
onlv   knew   all   the   circumstances,   but  advised   that   the 
release  be  made  and  the  mortgage  to  secure  the  amount  of 
the  legacy  be  taken  on  the  rest  of  the  farm.     Indeed,  he 
appears  to  have  devised  this  as  a  method  of  clearing  the 
part  of  the  property  which  it  was  proposed  to  mortgage  to 
the  insurance  company  from  the  lien  of  the  legacy.     He 
tnew,  and  the  company  therefore  knew,  that  no  part  of  the 
legacy  had  been  paid ;    that  the  will  made  it  a  lieu  on  the 
whole  property,  and  that  it  provided  that  it  should  be  raised, 
if  need  be,  by  sale  of  the  farm.     lie  and  they  are  charge- 
able with  notice  that  the  release  was  a  violation  of  the  trust. 
The  letters  of  guardianship  were   taken   out  in  order  to 
enable  John  W.  Van  Winkle   to  execute  the  release  and 
take   the   mortgage  for  the  legacy.     That   mortgage  was 
merely  a  means  of  diminishing  the  security  of  the  complain- 
ant.    It  is  not  intended  to  impute  to  either  the  attorney,  or 
the  company,  or  the  guardian,  any  fraudulent  design,  nor 
to   suggest   that   they   meditated   or   supposed    they   were 
inflicting  any  injury  on  the   complainant   in   the   matter. 
Nevertheless,  the  transaction  was  a  violation  of  the  guard- 
ian's trust,  and  was  of  such  a  character  as  that  it  cannot  be 
sustained.     It  must  be  held  in  equity  to  have  been  a  fraud 
on  the  complainant.     The  lien  of  the  legacy  was  not,  under 
the  circumBtances,  discharged  by  the  release.     Terhime  v. 
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GoUorij  2  Stock.  21 ;  Schenck  v.  Arrowsmith^  1  Stock.  314 ; 
Swarthout  v.  Curtis,  5  iV.  F.  301.  The  will  clearly  provided 
for  the  payment  of  the  legacy.  It  ordered  that  so  much  of 
the  farm  as  should  be  necessary  for  the  purpose  be  sold  to 
raise  it,  in  case  the  personal  estate  of  the  testatrix  should 
prove  insuflSicient  to  pay  the  debts  and  the  legacy.  The 
whole  farm  was  pledged  to  raising  the  money,*  in  order  that 
it  might  be  invested.  The  will  by  no  means  contemplated 
the  investment  of  the  money  on  security  of  mortgage  on  the 
farm,  but  the  contrary.  The  money  was  to  be  raised  by  the 
executors,  if  need  be,  by  the  sale  of  the  farm,  and  was  to  be 
by  them  securely  invested.  The  whole  farm  stood  as 
security  for  the  payment  of  the  money  until  it  was  actually 
paid.  The  fact  that  the  guardian  gave  security  by  guard- 
ian's bond,  and  charged  himself  with  the  whole  amount  of 
the  legacy  when  he  gave  the  release  and  took  the  mortgage, 
makes  no  difference.     Terhune  v.  Coltony  ubi  sup. 

One  of  the  sureties  on  the  bond  was,  as  before  stated,  his 
mother,  who  was  one  of  the  testamentary  guardians.  The 
other  was  his  father-in-law.  The  former  has  no  property 
except  her  interest  in  the  farm,  and  the  latter  is  insufficient 
in  estate  to  make  the  legacy  secure.  The  guardian  is 
insolvent.  Nor  does  the  fact  that  the  ward,  since  she 
became  of  age,  approved  of  the  guardian's  account,  in 
which  he  charged  himself  with  the  legacy  and  interest 
thereon,  estop  her  from  denying  the  validity  of  the  release. 
Terhune.  v.  Colton,  vJbi  sup.  She  then,  in  fact,  knew  nothing 
of  the  mortgage  for  her  legacy  or  the  release.  She  has 
never  confirmed  the  release.  She  never  heard  of  either  the 
mortgage  or  the  release  until  July,  1876,  and  then  she 
immediately  consulted  counsel  with  a  view  to  establishing 
her  rights  in  the  matter,  and  the  result  was  this  suit 

When  Caspar  P.  Westcrvelt  and  De  Graw  took  their  mort- 
gages, they  had  notice  that  the  will  made  the  legacy  a  lien  on 
the  land  on  which  they  proposed  to  take  a  mortgage  secu- 
rity. They  had  notice  that  the  lien  had  not  been  discharged, 
unless  it  were  by  means  of  the  release,  and  they  had  notice. 
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also,  by  the  very  release  itself,  that  it  had  been  executed  by 
the  guardian  of  an  infant,  without  any  consideration  what- 
ever.    Had  they  made  inquiry,  they  would  have  ascertained 
that  the  legacy  had  not  only  not  been  paid,  but  that  there 
was  no  pretence  that  it  had.     Had  they  inquired  of  John 
W.  Van  Winkle,  he  would  have  told  them  that  the  legacy 
wae  not  paid,  that  the  release  and  the  mortgage  to  him  for 
$10,000  and  his  guardianship  and  inventory  were  merely 
the  parts  of  a  plan  to  narrow  the  lien  of  the  legacy,  to  the 
end  that  part  of  the  property  subject  to  the  lien  might  be  by 
those  means  freed  from  it     They  are  chargeable  with  the 
information  which  they  might  have  obtained  by  inquiry. 
De  Graw's  position  as  purchaser  under  the  foreclosure  sale 
18  no  better  than  his  position  as  mortgagee.     He,  as  well  as 
all  those  under  whom  he  claims,  had  notice.     Miss  Watson, 
when  she  took  her  mortgage,  had  notice  of  the  lien  of  the 
legacy  on  the  whole  property;  that  part  of  the  property 
had  been  released  without  consideration,  and  that  a  mort- 
gage  for  $10,000,  the   amount  of  the  legacy,  had   been 
executed   to  the   guardian,  to  secure  the  amount  of  the 
legacy.     She  knew  that  the  part  on  which  she  proposed  to 
take  a  mortgage  had  never  been  released  at  all.     She  had 
notice  that  the  first  mortgage  for  $10,000  had  been  can- 
celled, without  consideration,  merely  to  enable  the  devisee 
of  the  land  to  mortgage  part  of  the  land  described  in  it  to 
Kingsland.     For  all  these  things  she  might  have  known  on 
inquiry,  if  she  did  not,  in  fact,  know  them,  and,  as  before 
remarked,  the  consequences  are  the  same. 

Brown  took  his  conveyance  before  any  release  or  mort- 
gage was  executed.  He  holds  subject  to  the  lien  of  the  leg- 
acy. The  mortgage  which  was  given  to  De  Graw  was  given 
for  the  amount  of  a  note  (and  interest)  given  to  him  by  the 
testatrix.  Of  the  money  received  from  the  insurance  com- 
pany, $804.72  were  used  in  paying  the  debts  of  the  testatrix's 
estate.  The  Westervelt  judgment  is  said  to  be  for  a  debt 
dae  to  Jasper  Westervelt  from  the  testatrix.  De  Graw  has 
^  ^uity,  to  the  extent  of  the  amount  of  his  mortgage  and 
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the  ab^^ve-mr-ritioned  amoanr  ot  i>*}4.7iL  superior  to  that  of 
the  ci-kmplainanr.  I:  dc^irs  n*:*:  apj-^air  that  any  of  the  moneVy 
the  piavTiient  of  which  was  intenJt-d  to  be  sei^ared  by  the 
Wats«Mi  mortgage,  or  the  money  re^-eived  from  Brown,  went 
to  fiay  the  dtrbts  of  the  estate.  Xeitht-r  Miss  Watson  nor 
Bn)wn  has  any  ejuity  superior  to  that  of  the  complainant. 
Jasfkrr  Westervelt  may  have  an  tr^juiry  superior  to  hers,  his 
debt  having  been,  as  is  alleseii,  oriirinallv  due  from  the  tes- 
tatrix. 

There  are  but  three  other  unpaid  debt^^  of  the  estate.  One 
of  them  is  held  bv  the  ^ruardian.  another  bv  his  lather-in- 
law  ^ Peter  P.  Westervelt*.  who.  as  licfore  stated,  is  one  of 
his  sureties  as  suanlian.  and  the  thin!  bv  Manraret  Wester- 
velt.  Of  course  the  guardian  has.  under  the  circumstances, 
no  equity  for  the  payment  of  his  debt.  He  is  executor  and 
has  wasted  the  personal  estate.  Margaret  Westervelt  and 
Peter  P.  Wester\'elt  both  have,  notwithstanding:  the  latter  is 
suretv  for  John  P.  Van  Winkle,  as  sruardian,  if  their  debts 
are  still  subsisting  and  valid,  and  therefore  enforceable 
against  the  estate,  an  equity  for  their  debts  superior  to  that 
of  the  complainant.  Neither  of  them  is  a  party  to  this  suit. 
They  and  Jasper  Westervelt  should  be  aftbrded  an  oppor- 
tunity of  proving  their  claims,  and,  if  they  are  valid,  of 
obtaining  piayment. 

The  whole  farm  is  subject  to  the  lien  of  the  legacy.  It 
should  be  sold  as  follows :  First,  the  part  covered  by  the 
$10,000  mortgage,  to  raise,  iu  the  first  place,  the  amount  due 
to  Jasper  Westervelt  on  his  claim,  for  which  he  recovered 
his  judgment,  and  what  is  due  on  the  notes  held  by  Marga- 
ret Westervelt  and  Peter  P.  Westervelt,  if  those  claims  held 
by  Jasper,  Margaret  and  Peter  P.  Westervelt,  respectively, 
are  valid  claims  against  the  estate  of  the  testatrix ;  and,  in 
the  next  place,  the  amount  due  to  the  complainant  on  her 
legacy,  with  her  costs  of  this  suit.  If  sufiScient  shall  not  be 
thus  raised  to  meet  those  payments,  then  the  part  mort- 
gaged to  Miss  Watson,  and  the  part  conveyed  to  De  Graw 
by  the  sheriff,  should  be  sold  to  pay  their  respective  proper- 
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tions  of  the  balance.  In  establishing  the  proportions,  the 
amount  due  De  Graw  for  his  debt  and  interest,  and  the 
$804.72  and  interest,  should  be  deducted  from  the  value 
of  the  land  conveyed  to  him.  If  there  should  still  be  a 
deficiency,  the  land  conveyed  to  Brown  should  be  sold  to 
raise  it. 

There  will  be  a  reference  to  ascertain  the  amounts  due,  if 
anything,  to  Jasper,  Margaret  and  Peter  P.  Westervelt, 
respectively,  from  the  estate  of  the  testatrix ;  the  amount 
due  to  De  Graw  for  principal  and  interest  on  his  debt,  and 
the  $804.72,  with  interest,  and  also  what  is  due  to  the  com- 
plainant on  her  legacy,  and  to  ascertain  the  proportions 
which  the  part  mortgaged  to  Miss  Watson,  and  the  part  con- 
veyed to  De  Graw,  are  to  bear. 


The  Paterson  Savings  Institution 

V. 

John  Brush  and  others. 

B.  gave  a  mortgage  to  secure  a  note  of  $5,200.  He  afterwards  gave 
to  the  mortgagees  another  note  for  $5,500,  with  the  privilege  of  two 
renewals  upon  making  part  payments  at  each  renewal.  B.  did  not 
request  any  renewal  of  the  note.  After  its  maturity  he  paid  $1,500 
without  any  directions  as  to  its  appropriation,  and  the  mortgagees 
applied  it  to  the  note  of  $5,200. — Heidy  on  foreclosure  of  the  mortgage, 
that  as  against  a  purchaser  of  the  mortgaged  premises  under  a  judg- 
ment against  B.,  he  could  not  question  such  appropriation. 


Bill  to  foreclose.     On  exception  to  master's  report. 

Mr.  Cfriggs^  for  the  exceptants. 

Mr.  H.  A.  Williams^  for  complainants. 

Mr.  C.  L.  Corbvny  for  Delaware  and  Hudson  Canal  Com- 
pwiy. 
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The  onlv  '\ri^:sdozL  pre»rQtc»i  fcr  •i'e^jiiiij^i  Ls,  whether  j 
pavixi*:rit  of  ^l^y»-  ic^ie  hy  John  BmsL  lo  the  mortgagees 
should  hiive  been  cre»iite»i  on  iLe  n-jte  for  $oj2»».  cecare^ 
bv  the  mortsra^e  on  wL>:L  tLL*  sait  was  bP'G^ht  .on  whiel 
it  wae,  in  la#n.  credited  .  or  t-ri  another  note  for  $o.5*)0.  Th« 
first-mentioned  note  was  maiie  an'i  dated  on  the  ISth  o1 
Febraanr,  1%7.S,  and  was  payable  three  months  arter  date 
On  the  21-Jt  of  Mav.  1^75,  the  dav  when  it  tell  due,  $2,00 
were  |>aid  upon  it,  leaving  ?:3.i>Xi  due.  On  the  10th  ol 
November,  1*75.  the  other  note  f«.»r  $o.o«»»  was  made,  t 
secure  a  loan  of  that  amount  made  bv  the  complainants  t( 
Brushy  It  was  given  on  the  understanding  and  agreemen 
between  him  and  them  that  out  of  the  $o.5<X^  to  be  receive< 
by  him  for  it,  he  should  pay  $1,200  on  the  note  of  $5,200 
and  he  did  so  accordincrlv  on  the  next  dav  alter  the  date  o\ 
the  $5,50<)  note.  That  note  matured  on  the  loth  of  Febru 
2lt\\  1876,  and  was  payable  three  months  from  date 
November  10th,  1875.  There  was  an  agreement  betweei 
Brush  and  the  complainants,  made  at  the  giving  of  tha 
note,  that  he  should  have  the  privilege  c»f  two  renewals  ol 
three  months  each,  on  paying  one-third  of  the  $5,500  oi 
each  renewal. 

On  the  day  before  the  S5,500  note  matured,  he  paid  $60< 
on  account  of  it,  but  paid  no  more  money  on  account  oi 
either  note  until  the  22d  of  April,  1876,  when  he  paid  Xa 
the  complainants  $1,500  without  making  any  appropriatioi 
whatever  of  the  payment.  They,  in  the  absence  of  an^ 
directions  from  him  on  the  subject,  applied  it  to  the  olde 
note,  the  note  of  $5,200.  He  now  insists  that  it  ought  t< 
have  been  applied  to  the  ?5,500  note.  He  admits  that  h< 
gave  no  directions  as  to  the  application  of  the  payment,  bu 
he  relies  on  the  fact  that  the  agreement  between  him  an< 
the  complainants  proWded  for  renewals  on  the  payment  oi 
one-third  of  the  amount  of  the  $5,500  note,  and  the  fact  tha 
he  XjiAil  them,  as  he  says,  when  he  paid  the  $500  on  accoun 
of  that  note,  that  he  would,  as  soon  as  he  could  get  th< 
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money  to  do  so,  pay  off  one-third  of  the  note,  and  more,  if 
possible.     He  never  sought  a  renewal  of  the  note,  however, 
and  he  appears  to  have  made  no  claim  that  the  $1,500  were 
improperly  appropriated   until   this   suit   was  brought,  in 
November,  1876,  and  he  does  not,  in  his  answer,  directly 
make  the  claim,  though  he  does  "  charge  "  that  there  are 
$2,000  due  upon  the  $5,200  note.     Though  he  was  present 
at  an  examination  in  January,  1877,  in  which  the  president 
of  the  complainants  stated  that  the  $1,500  had  been  applied 
to  the  $5,200  note,  and  exhibited  the  note  with  the  credit 
endorsed  on  it,  he  not  only  made  no  objection  to  the  appro- 
priation, but  himself  testified  that  he  had  paid  $3,500  in 
cash,  in  addition  to  the  $1,200,  on  the  $5,200  note,  thus 
swearing,  in  effect,  that  he  had  paid  the  $1,500  on  that 
note. 

On  the  9th  of  December,  1876,  the  defendants,  the  Dela- 
^ware  and  Hudson  Canal  Company,  purchased  the  mortgaged 
premises  at  sheriff's  sale,  under  a  judgment  recovered  by 
them  against  Brush,  and  the  property  was  conveyed  to  them 
accordingly.     The  credit  of  $1,500  was  made,  and  actually 
endorsed  on  the  note  on  the  22d  of  April,  1876.      Mr. 
Brush's  answer  was  not  filed  until  January,  1877.     When 
the  canal  company  bought  the  property,  they  had  not,  as 
far  as  appears,  any  notice  that  the  propriety  of  the  applica- 
tion of  the  $1,500  to  that  note  was  in  anywise  to  be  disputed. 
The  exception  is  overruled,  with  costs. 


The  Freehold  Mutual  Loan  Association 

V. 

Stewart  Brown  and  others. 

,  •**^e  Revision  of  1874-5,  repealing  and  re-enacting,  but  with  some 
^P^^tant  changes,  a  general  corporation  act,  does  not  preclude  a  cor- 
lon  existing  under  that  act  from  exercising  the  rights  conferred 


li-J  CASES  rX  CHANCERY.  [29  Eg. 


Freehold  Muiu:il  Loan  Association  r.  Broim. 

•   '  ■    ■  ■  ■    .  -I 

by  ::.  ti::  iioi  e  u:.i:ned  in  tho  act  ass  roviseil.    Though  the  prii'ileges 
cvMirVrrtsi  \  y  the  ao:  are  >iil'joot  to  alteration  and  repeal,  the  legisla- 
tion, to  atftvt  *s:hor.  mu-^t  be  ex  pre?*,  or  such  that  a  neoe^farv  impli 
oativMi  ar:>e*  ihoret'rorn. 


IViU  to  tbrvolose.     On  tinal  heariug  on   pleadings,  and 
wr.tren  Airrvoiuoiit  iis  to  rliots. 

.V'\  C  AV/  ■.'!■>.  tor  ^-..•mpiaiiianrs. 

.V".  J.  U'  S:..>:.'*r.  r'^r  Srewnrc  Brown. 
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Other  loans  at  a  premium,  on  the  3d  of  March,  1876,  and  at 
the  respective  timesof  purchasing  the  loans.  Brown  assigned 
to  the  company  certain  shares  of  its  stock  as  security  for  the 
repayment  of  the  loans,  and  gave  his  bond  and  mortgage, 
also,  as  security.  The  premium  thus  agreed  to  be  paid  by 
him  was  deducted  from  the  amount  of  the  loans.  The 
amount  deducted  on  the  first  transaction  waa  $460,  on 
twenty  shares  of  stock,  of  the  par  value  of  $4,000,  and  he 
received  the  balance,  $3,540.  On  the  other  the  amount 
deducted  was  $210  on  the  like  number  of  shares  of  the  like 
value,  and  he  received  the  balance,  $3,790.  The  company 
filed  their  bill  in  this  cause  for  the  foreclosure  of  the  mort- 
^ges  and  sale  of  the  mortgaged  premises.  Brown,  in  his 
answer,  sets  up  the  defence  of  usury  to  both  mortgages. 

One  of  the  acts  of  1876,  above  referred  to,  was  approved 
on  the  29th  of  February,  1876,  and  the  other  on  the  21st  of 
April  of  that  year,  and  both  by  their  terms  took  effect 
immediately. 

The  mortgage  of  March  3d,  1876,  having  been  executed, 
and  the  contract  for  the  loan,  which  it  secured,  made  after 
the  approval  of  the  act  of  February  29th,  1876,  the  defence 
of  usury  is,  of  course,  not  sustained  as  to  that  mortgage. 
Nor  is  it  sustained  as  to  the  other,  which  was  given  on  the 
4th  of  June,   1875.     Notwithstanding  the   fact  that  the 
repealer  of  the  act  of  1849  took  effect  on  the  1st  of  May, 
1875,  and  although  the  provision  authorizing  the  taking  of 
premiums  for  priority  of  loans  was  not  re-enacted   until 
February  29th,  1876,  the  complainants  had,  in  the  interim, 
lawfiil  authority  to  take  such  premiums.     The  revision  did 
not  repeal  or  amend  their  charter.     Nor  did  it  affect  it.     It 
did  not  purport  to  do  either.     The  charter  of  the  complain- 
ants waa  derived  under  the  act  of  1849,  and  they  possessed, 
when  they  were  incorporated,  all  the  powers  which  that  act 
conferred,  and  they  have  ever  since  retained  them,  notwith- 
standing the  alteration  of  the  act  by  the  revision.     If  the 
act  had  been  repealed  altogether,  that  repeal  would   not 
have  repealed  the  complainants'  charter.     Donworth  v.  CooU 
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T. 


fkvufh.  0  Clarke   Eu   -]•)♦).     Bar  tie  ali:  -ftiu  serer  re|!«ikd. 

exo^oc  P^r  the  ramoee^  :r  re^riHca.  fe  r^ce*^  tcok  e&ct 
oa  riie  1^  ^iaj  of  iLir.'h-  1^73*  aa«f  tie  7^TS?e»i  %cx.  went 

inro  .>ceradi'ii  -^a  tiie  s^ini*^  -jL-=Ciat  thiic  t£.e  r^rcealer  rook 
e^-T.  The  r»fcealer.  tiered:  r»f.  iiui  :i«>  -etSicc  api3ii  die 
ma«  *hi:?*fis  o  c  the  ',"t:  oii:  t'ainanrs. 

In  JfTtLtlc-r-n  T.  \:  >.  W"-*^  L'i>e  FL  FL  C  ^  11  C  21  <?r. 
'•I.  it  w:kf  hti'i  tbir  ;i  rowier  ztvea  ":  j  ac  ict  riepealeJ  in  a 
revi:?t*-»i-  *»rLt  whioh.  tj  th»f  r»:Ti;it.:ci.  TUsf  !>»-e:ubeteii  in  the 
!»acie  ::tffta:it  thar  it  w:k?  r«rC*:-jIeL  ?♦:  tiiir  thert  never  was  a 
nii'cient  'srhen  the  *:t  r^ceale*!  'Jr-i?  :i.:c  in  t'cve.  was  not 
taken  aw^iv  bj  the  rv:ce;kler.  The  ice  triAC  in  the  revised 
act  n«-  pr:vi^T..r  was  ziiidn:  t'-r  the  l^^alisition  of  the  taking 
oi  the  rreci::inLj^  t'?r  privrrtj"  of  locic^*  id  n«x.  of  itself^ 
depr>e  the  >:ciri:iinAnr^  »:f  their  Testei  righrs  to  take  such 
premiums  uni-er  their  .hArtcr.  TbiC  rirht  was  conferred 
on  the  Ell  bv  the  act  *>f  l>4*c».  in«i  o^.hiM  n«x  be  takm  from 

m 

them,  eX'^rc  bv  expre:?*  iv^d^Lation.  or  bv  !e-^»Iation  from 
whioh  a  neee:N?arv  iciplioatlon  Arv>?e  that  the  legislatore 
intrrD'ietl  to  d^ thrive  them  of  it.  The  le^r.^Iamre  reserved,  in 
the  a-.t  of  1S4:?.  as  before  stated,  the  rirfit  to  repeal  or 
amend  the  ohartor^  of  the  v.vn:pan:es  organized  under  that 
act.  It  has  neither  repealed  nor  amended  that  of  the  com- 
plainants. 

There  will  be  a  decree  tor  the  comrlainants,  in  accord- 
ance  with  the  views  above  expressed. 


Sarah  Bellows  and  others 
Jacob  Wilsox  and  others. 


A  bill  was  entertained  to  set  aside  a  sale  of  land  by  an  aaditor  in 
atta/::bment,  where  sach  attachment  was  issued  by  administrators  who 
had  no  authority  to  sue,  being  merely  foreign  administrators^  for  a 
particular  claim  of  rent,  alleged  to  be  due  under  a  lease,  but  not  due. 
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in  fact,  and  against,  among  others,  the  widow  of  the  alleged  debtor,  as 
an  heir  at  law ;  no  negligence  in  regard  to  the  sale  being  attributable  to 
the  defendants  in  attachment,  one  of  whom  was  an  infant. 


Bill  for  relief.     On  general  demurrer. 
Mr.  B.  A.  VaU^  for  demurrant. 
Mr.  S.  D.  DiUaye,  for  complainants. 

The  Chancellor. 

The  complainants  seek  relief  against  a  sale  and  convey- 
since  of  land  made  by  an  auditor  in  an  attachment  issued 
out  of  the  Middlesex  Circuit  Court,  October  22d,  1875,  at 
"the  suit  of  the  administrators  of  Nicholas  G.  Kartright, 
<ieceased,  and  against  the  complainahts  in  this  suit  in  a  plea 
of  debt. 

The  affidavit  on  which  the  writ  was  issued  was  made 

ty  the  attorney  of  the  plaintifts  in  the  attachment.     It  stated 

"that  Sarah  Bellows,  Harriet  Bellows,  Charles  W.  Bellows, 

and  Henrietta  Bellows,  were  then  indebted  to  the  plaintiffs, 

administrators  of  the  estate  of  Nicholas  G.  Kartright,  in  the 

flam  of  $1,333.33,  and  that  the  affiant  verily  believed  that 

the  debtors  were  not,  at  that  time,  residents  of  this  state. 

D"nder  the  writ  certain  personal  property,  and  the  right,  title 

fiQci  interest  of  the  defendants  in  three  tracts  of  land  in  the 

county  of  Middlesex,  were  attached.     The  land,  with  the 

^tti provements,  was  worth  $20,000,  and  the  personal  property 

^xrcral  hundred  dollars.     The  debt  proved  by  the  plaintiffs 

^^LG  rent  upon  a  lease  made  by  their  intestate  to  George  F. 

Bellows,  deceased,  who  was  the  husband  of  the  complainant, 

Sarah  Bellows,  and  the  father  of  the  other  complainants. 

That  lease  was  surrendered  by  the  lessee  to  the  lessor,  and 

the  latter  re-entered  the  demised  premises  in  pursuance  of 

the  Burrender.     All  the  rent,  proved  as  a  debt  under  the 

*^^<ihment,  was  claimed  as  having  accrued  after  the  sur- 


126  CASES  IN  CHANCERY.  [29  Eq. 


Bellows  V,  Wilson. 


render.  The  debt  reported  by  the  auditor  as  proved  by  the 
plaintifls  was  the  sum  of  $1,841.65.  That  reported  as 
proved  by  the  only  creditors  who  applied  under  the  attach- 
ment, was  the  sum  of  $80.93.  There  was,  when  the 
attachment  was  issued,  no  debt  due  to  the  plaintiffs  from  the 
complainants  in  this  suit,  the  defendants  in  the  attachment, 
or  from  the  estate  of  George  F.  Bellows,  and  there  was  none 
afterwards,  nor  was  there  any  debt  due  from  them  to  the 
applying  creditor.  Judgment  by  default  was,  on  the  26th 
of  September,  1876,  entered  for  the  sums  reported  by  the 
auditor,  and  the  premises  attached  were  sold  by  the  auditor 
to  the  defendants  for  the  sum  of  82,750.  They  were  worth, 
at  a  cash  valuation,  at  least  $20,000.  The  complainants  did 
not  learn  of  the  attachment  until  the  property  was  adver- 
tised. Their  attorney  undertook  to  obtain  a  postponement 
of  the  sale,  and  to  take  proceedings  to  open  and  vacate  the 
judgment  in  attachment,  but  failed,  through  neglect,  to  do 
either,  and  the  premises  were  sold  and  conveyed  by  the 
auditor  without  their  knowledge.  The  complainant,  Sarah 
Bellows,  was,  when  the  attachment  was  issued,  and  ever 
since  has  been,  in  the  possession  of  the  land  sold  under  the 
attachment,  under  her  claim  to  dower  therein  as  widow  of 
George  F.  Bellows,  who  died  seized  of  the  property,  and 
from  whom  it  descended  to  the  other  complainants.  The 
j)laintitfs  in  the  attachment  were,  as  before  stated,  the 
administrators  of  Nicholas  Kartright,  deceased,  but  were 
not  so  by  virtue  of  letters  issued  in  this  state.  One  of  the 
complainants  was  an  infant.  The  land  was  capable  of 
division,  so  that  a  part  of  it,  readily  separable  from  the  rest, 
might  have  been  sold  to  pay  the  debts  claimed  by  the 
plaintiffs  and  the  applying  creditor  to  be  due  to  them.  The 
foregoing  are  the  prominent  facts  stated  in  the  bill,  and  on 
demurrer  thev  must  be  taken  to  be  true.  It  is  evident 
that,  under  those  facts,  the  defendant's  claim  to  the  owner- 
ship under  the  sale  of  the  right,  title  and  interest  of  the 
complainants  is  the  result  of  proceedings  not  only  illegal,  but 
fraudulent ;  that  under  a  pretended,  but  wholly  unfounded 
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olaira  against  George  F.  Bellows,  not  only  the  interest  of 

Irtis  children,  one  of  them  an  infant,  in  the  land  was  attached 

SLTid  sold,  but  the  dower  of  his  widow,  also.     The  complain- 

SL 13 1«,  on  the  statements  of  the  bill,  are  entitled  to  relief  in 

oquity.     Moore  v.  Gamble,  1  Stock.  2i6;,  Hodgson  v.  FarreU, 

2    McCart  88 ;  Johnson  v.  Gamett,  1  C.  E.  Gr.  31. 

The  demurrer  will  be  overruled,  with  costs. 


CORTLANDT   H.   DoDD 
V, 

Sarah  Bellows  and  others. 


claim  for  the  value  of  use  and  occupation  by  a  purchaser  of  the 
ised  premises,  under  attachment  proceedings  against  the  landlord, 
pposed  to  that  of  the  landloi;d  himself,  for  rent  under  a  lease  for 
'^^    Same  period,  does  not  present  a  case  for  a  bill  of  interpleader  by 
^^^    tienant. 


ill  of  interpleader.     On  motion  to  dissolve  injunction  on 
^*l   and  answer  of  Sarah  Bellows. 

r.  S.  D.  DiUaye,  for  the  motion. 


i 


r.  B.  A.  Vail,  contra. 

m 

T?HB  Chancellor. 

'XTie  bill  is  filed  by  a  tenant  against  his  landlord  and  the 

P^  ^chaser  of  the  demised  premises  under  proceedings  at  law 

^   attachment.     It  prays  that  the  landlord  may  be  restrained 

^^^531  proceeding  by  distress  to  collect  the  rent,  and  from 

itiBt:ituting  proceedings  at  law  to  recover  possession  of  the 

P^e^iges  from  him  on  the  ground  of  non-payment  of  the 

^^t,  which  he  offers  to  pay  into  court.     He  paid  into  court, 

^^'^  the  filing  of  the  bill,  all  the  rent  then  due.     The  term  is 


128  CASES  IN  CHANCERY.  [29  1 

Piatt  V,  Bright. 

8till  unexpired.  The  conflicting  claims  set  up  in  the  I 
are  the  claims  of  the  landlord  to  rent  under  the  lease,  a 
the  claim  of  the  purchaser  under  the  proceedings  in  atta< 
ment  to  damages  for  the  use  and  occupation  of  the  premii 
by  the  complainant  since  the  purchaser's  title  began.  I 
the  claims  thus  made  are  not  conflicting  claims  to  the  re 
The  persons  claiming  damages  for  use  and  occupation  i 
not  in  privity  of  contract  or  tenure  with  the  landlord, 
is  not  uncertain  to  whom  the  rent  should  be  paid.  T 
complainant  owes  it  to  Mrs.  Bellows.  It,  clearly,  is  nol 
case  for  a  bill  of  interpleader.     Story's  Eq.  Juris.j  §  812. 

The  injunction  will  be  dissolved  and  the  bill  dismiss^ 
with  costs. 


John  H.  Platt,  assignee, 
Aaron  S.  Bright  and  wife. 

1.  Under  a  provision  in  a  railroad  charter  requiring  notice  in  c 
demnation  proceedings  to  be  given  to  *Hhe  persons  interested,' 
mortgagee  of  the  lands  condemned,  if  not  notified,  is  not  bound  by 
proceedings  in  condemnation. 

2.  Where  an  award  of  damages  in  condemnation  of  lands  was  p 
into  court  upon  the  application  of  a  mortgagee  of  such  lands 
Heldj  that  it  might,  on  proper  amendment  of  the  proceedings, 
equitably  distributed  by  the  court  so  as  to  protect  such  mortgagee  c 
the  railroad  company  also,  although  such  award  was  made  prior 
the  passage  of  the  act  of  1877  (P.  L,  1877,  p.  137)  expressly  autl 
izing  the  distribution  of  funds  in  such  cases. 


Bill  to  foreclose.     On  exception  to  master's  report. 
Mr.  F.  FeUows^  of  New  York,  for  the  exceptant. 
Mr.  R.  Allen  J  Jr.^  and  Mr.  T.  N.  Mc  Carter^  contra. 
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HE  Chancellor. 

'he  question  presented  for  decision  is,  whether  certain 
jy  awarded  to  the  mortgagors  by  proceedings  in  con- 
de  :M:xination,  taken  by  the  New  Egypt  and  Farmingdale  Rail- 
ro23i^<l  Company,  under  their  charter,  in  reference  to  part  of 
th^   mortgaged  premises,  and  which  was  paid  into  this  court 
up><3n  a  petition  of  the  complainant,  should  be  paid  over  to 
hi^KX!!,  towards  satisfaction  of  the  amount  due  on  the  mort- 
ga»^:e.     Under  the  proceedings  in  condemnation  no  notice 
w^i.6  given  to  the  mortgagee.     The  charter  of  the  company 
(f^.   L,  1869,  pp.  472,  476, 477,)  provides  that  in  condemna- 
tion of  land  or  materials  for  the  railroad,  notice  shall  be 
given  to  "the  persons  interested"  in  the  property  which  it 
18     intended  to  take.     Under  the  circumstances,  the  mort- 
gagee not  having  been  a  party  to  the  proceedings,  and  hav- 
ings had  no  notice  thereof,  is  not  bound  by  them.     State^ 
National  Bailw,  Co.^  v.  Easton  ^  Amboy  B.   B.    Cb.,  7  Vr. 
182.    The  only  persons  notified  were  the  mortgagors,  Mr. 
and  Mrs.  Bright,  and  the  award  was  made  to  them.     The 
bill  was  filed  on  the  17th  of  December,  1872,  and  the  pro- 
ceedings in  condemnation  were  begun  on  the  3d  of  Febru- 
^OS  1873,  and  the  report  of  the  commissioners  was  made  on 
^^^  17th  of  March  following.     The  railroad  company  has 
iiot  been  made  a  party  to  this  suit     The  complainant,  by 
™  petition  before  referred  to,  alleged  that  the  company 
^*8  about  to  pay  the  amount  awarded  for  value  of  laud  and 
^niages,  to  the  mortgagors ;  that  the  mortgaged  premises 
^ere  a  scanty  security,  and  that  the  company  intended,  in 
opting  the  land  taken  by  thoui  to  their  purposes,  to  .make 
*  ^^ep  cut  therein,  which  would  ij:reatly  damage  it. 

^U  the  filing  of  the  petition,  an  order  was  made  requiring 
"^  company  to  pay  tlie  money  into  this  court,  which  was 
^^He  accordingly.  Subsequently,  the  mortgagors  applied, 
y  petition,  for  part  of  the  money  which  was  thus  paid  in, 
^*ng  their  application  on  the  ground  ihat  the  money  thus 
PPUed  for  was  not  awarded  in  resj^cjt  to  any  part  of  the 
9 
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mortgaged  premises,  but  in  respect  of  other  adjoining  Ian 
The  petition  and  the  affidavit  annexed  show  that  the  rest  < 
the  land  taken  was  covered  bv  the  mortijaffe.  An  ord 
was  made  on  the  petition  directing  the  payment  to  the  moi 
gagors  of  the  part  of  the  money  which  was  awarded 
respect  to  such  other  land  for  value  and  damages.  Tl 
master,  under  the  order  of  reference,  recommends  that  tl 
mortgaged  premises  be  sold,  subject  to  the  right  of  the  ra 
road  company  under  the  condemnation,  and  he  reports,  su 
stantially,  that  the  sum  of  ^6,610  is  the  value  of  the  part  < 
the  mortgaged  premises  taken  by  the  company  and  dai 
ages  for  taking  it.  The  defendants  except  to  the  report 
respect  to  those  matters. 

The  master,  in  his  report,  has  conformed  to  the  order  < 
reference,  and  his  conclusions  are  fully  sustained  by  tl 
evidence.  The  exceptions  must,  therefore,  be  overrule 
with  costs. 

The  order  of  reference  was  made  on  the  hearing  of  tl 
cause  before  the  vice-chancellor,  on  the  28th  of  June  lai 
If  there  is  error  in  it,  it  obviouslv  cannot  be  corrected  1 
means  of  exceptions  to  the  master's  report.  The  questic 
now  raised  by  the  exceptions  was  not  raised  on  the  hearin 
nor  at  any  previous  time  in  the  cause.  On  the  other  ban 
there  appears,  from  the  fact  that  no  objection  was  ever  ma< 
to  the  order  requiring  the  payment  of  money  into  court,  i 
far  as  the  money  awarded  in  respect  to  the  mortgage 
premises  is  concerned,  to  have  been  an  acquiescence  on  tl 
part  of  the  defendants  in  the  propriety  of  that  order.  N< 
do  I  see  any  iusupemble  difficulty  in  the  way  of  doing  ju 
tice  to  all  the  parties  in  this  suit  in  respect  to  that  mone 
It  is  now  in  court.  It  has  never  been  paid  over  to  Mi 
Bright.  Were  it  in  the  hands  of  the  railroad  company,  th 
company  would,  under  the  act  of  1877,  "  respecting  tl 
awards  n(  commissioners  in  cases  of  lands  and  real  esta 
taken  or  condemned  by  law,  and  appeals  therefrom,"  (P.  j 
1877,  p.  137,)  be  entitled  to  protection  as  against  the  moi 
gage,  and  that,  too,  notwithstanding  the  fact  that  the  awai 
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was  made  prior  to  the  passage  of  that  act.     By  that  act 
power  is  expressly  given  to  this  court  to   distribute   the 
money  according  to  law.      It  provides,  that  whenever  it 
shall  appear  to  the  chancellor  that  the  lands  taken  pursuant 
t»  any  law  or  act  aforesaid  (act  of  incorporation  or  law  of 
this  state),  are  encumbered  by  any  mortgage,  judgment  or 
other  lien  of  any  kind,  the  money  awarded  to  the  owner  or 
owners  of  said  lands  may,  by  the  order  of  the  chancellor,  be 
paid  into  the  court  of  chancery,  and  shall  there  be  distrib- 
uted according  to  law,  and  written  notice  given  to  such 
owner  or  owners  that  such  money  has   been  so  paid  into 
court,  shall  have  the  same  eiFect  as  if  the  money  so  awarded 
"had  been  actually  tendered  to  the  owner  or  owners.     The 
award  was  of  the  sum  of  $9,531  for  the  land  and  damages, 
xot  merely  for  the  interest  of  the  mortgagors  therein.     It 
appears  by  the  petition  of  Mrs.  Bright,  that  of  that  sum 
^6,610   were   awarded    for   the   value   of   the    mortgaged 
premises   and   damages   thereto.      There  is   no   reason  in 
equity  why  that  money  should  be  paid  to  Mrs.  Bright  before 
the  mortgage  shall  have  been  paid.     Nor  is  there  any  reason 
in  equity  why  the  railroad  company,  which  has  paid  the 
condemnation  money,  should  be  compelled  to  contribute  to 
the  payment  of  the  mortgage,  inasmuch  as  the  mortgagee  is 
satisfied  with  the  amount  of  the  award. 

It  is  very  obvious  that,  unless  the  right  of  the  railroad 
company   is    to   be    protected   in   selling    the    mortgaged 
premises,  the  proceedings  should  be  stayed  until  the  com- 
pany can  be  brought  in  as  a  party  to  this  suit.     It  did  not, 
^y  the  condemnation,  assume  the  payment  of  any  cneum- 
l>rance  on  the  property,  and  it  has  the  same  equitable  right 
that  a  purchaser  of  the  equity  of  redemption  in  part  of  the 
'^^i^gaged  premises  would  have.     It  has  the  right  to  have 
the  rest  of  the  mortgaged  premises  remaining  in  the  hands 
^^   ^rs.  Bright  sold  for   the   payment  of  the   mortgage, 
•^for^  recourse  is  had  to  the  part  acquired  through  the  pro- 
^^^ings  for  condemnation.     And,  although  it  has  taken 
^  property  pendente  Ute/its  rights,  which  have  been  brought 
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h.  I  III  kiiowlcdgcof  the  court  by  the  complainaDt's  petition, 
au<t  thai  o(  Mm.  Uright,  in  the  cause,  should  not  be  ignored 
•  .I   di^ivgarilcd.     And  in  view  of  the  fact  that  the  condem- 
iiiitioii  iiionoy  is  in  court  in  this  cause,  it  will  be  permitted 
li.  -iL-k  in  this  suit  any  relief  in  respect  to  the  application  of 
iliaL  money  to  which,  under  the  act  of  1877  or  otherwise,  it 
iiiuy  l»c  uilvised  that  it  is  entitled,  if  it  be  necessary  for  the 
rurtherancc  of  justice  so  to  do,  and  the  complainant,  in  order 
to  adapt  the  proceedings  to  the  relief  sought  in  reference 
to  tho  payment  of  the  money  in  court  over  to  him  on. 
uiTDunt  of  his  mortgage,  will  be  permitted,  if  he  desire  to 
d4»  lio,  to  tile  a  supplemental  bill. 


Sarah  S.  Brinkerhoff 

V, 

Cornelius  Brinkerhoff. 


A  liUHhand  loft  his  wife,  and  failed  to  return,  notwithstanding  her 
ruijuettt  and  bis  promise  to  do  ko. — Jleld^  to  constitute  desertion  saffi--' 
citiiil  to  entitle  the  wife  to  a  divorce. 


Bill   for  divorce.     On   final  hearing  on  pleadings  anA 
proofs. 

Mr.  John  Linn,  for  complainant. 
Mr,  C.  H,  Winjield,  for  defendant. 

Tub  Chancellor. 

The  parties  were  married  in  this  state,  in  1857.     The/ 
lived  together  in  New  Jersey  until  1869,  when  they  removed 
the  city  of  New  York,  and  they  continued  to  reside  thero 
until  the  10th  of  January,  1870.     On  that  day  the 
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defendant  came  home,  and  asked  his  mother-in-law  to  lend 
him  a  valise,  in  which  to  take  some  clothes  to  Bergen,  in 
this  state,  where  he  was  going  to  work.     He  said  he  would 
be  a^ay  for  two  or  three  weeks.     He  took  all  his  clothes  in 
two  valises,  got  a  dollar  from  his  wife,  and  then  left  the 
bouse,  running  as  fast  as  he  could.     The  haste  of  his  depart- 
ure appears  to  be  accounted  for  by  the  fact  that  in  a  few 
minutes  afterwards  the  keeper  of  a  neighboring  beer-saloon 
came  to  the  house  to  collect  a  bill  which  he  had  against  the 
defendant,  for  liquor  furnished  by  him  to  the  latter,  and 
made  threats  of  personal  violence  against  the  defendant  in 
case  he  should  not  pay  the  bill.     The  defendant  never 
returned  to  his  family  afterwards. 

In  April,  1870,  his  wife  wrote  and  sent  to  him  the  follow- 
ing letter : 

"Why  in  the  world  do  you  not  come  home?    You  have  deserted 
your  wife  and  child.    Come  home ;  I  want  you  to." 

That  letter  was  delivered  to  him  by  her  brother,  who  told 
Wm  it  was  from  his  wife,  requesting  him  to  come  home,  and 
*t  the  same  time  her  brother  requested  him  to  go  home  to 
Wswife  and  child.  When  the  letter  was  delivered  to  him, 
the  defendant  was  in  a  house  on  the  Newark  plank-road,  in 
the  neighborhood  of  Jersey  City.  The  defendant  replied, 
that  he  would  "  come  home  to-morrow."  The  complainant's 
hrother  then  asked  him  to  go  with  him  then,  but  the  defend- 
Mit  8aid  no,  that  he  "  would  go  home  to-morrow."  He  took 
the  letter  and  put  it  in  his  pocket.  He  never  returned  to 
his  home,  or  signified  any  desire  or  intention  to  do  so. 

After  he  so  left  his  wife,  she  remained  in  New  York 
^ntil  May,  1870,  and  then  came  to  Jersey  City,  and  lived 
thereuntil  February,  1871,  and  then  returned  to  the  city  of 
^ew  York,  where  she  has  ever  since  resided.  The  defend- 
^^^  has  lived  in  this  state  ever  since  he  left  his  wife.  On 
t^o  occasions  since  he  lefl  his  family,  he  has  seen  his  wife, 
^ce  he  saw  her  at  her  brother's  house  in  Jersey  City, 
where  he  came  to  see  her  to  get  money  to  buy  some  clothes 
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for  himself.  This  was  iu  or  about  1870.  She  refused  to 
give  him  the  money,  but,  with  their  son,  went  with  him  and 
bought  the  clothes  for  him.  The  defendant  appears  to  have 
been  of  very  intemperate  habits.  At  this  interview  the 
complainant  asked  him  why  he  had  acted  towards  her  as  he 
had  done,  and  he  answered  that  it  was  through  bad  influence. 
The  next  interview  between  the  parties  took  place  iu  oi 
about  1872  or  1873.  The  defendant  then  saw  the  complain- 
ant at  her  brother's  house  in  Bergen.  He  had  requested  his 
brother's  wife  to  send  for  him  when  the  complainant  should 
come  there,  and  she  did  so.  He  then  asked 4iis  wife  to  give 
him  a  divorce.  She  replied  that  she  could  not  do  it ;  that 
she  had  not  the  power  to  give  him  a  divorce,  and  did  not 
herself  want  a  divorce.  He  then  said  to  her,  that  if  she 
gave  him  a  divorce  she  could  get  married  again,  and  that  he 
did  not  care  about  being  married  again.  The  defendant, 
though  he  denies  that  he  deserted  his  wife,  does  not  denj 
any  of  these  statements.  He  speaks,  in  his  testimony,  of  a 
transaction  which,  he  says,  took  place  in  December,  1869. 
as  indicating  a  determination  on  the  part  of  his  wife  not  tc 
live  with  him.  He  says  that  on  Saturday,  the  4th  of  thai 
month,  she  proposed  to  give  him  $11,000  as  consideration 
for  a  separation ;  that  on  the  ensuing  Monday  he  asked  hei 
what  she  intended  to  do,  but  she  made  no  reply.  He  says 
that  her  mother,  who  was  present  then,  said  that  his  wife 
should  not  live  with  him  another  day,  so  long  as  she  (the 
mother)  lived.  He  says  that  he  then  came  to  New  Jersey, 
and  has  remained  here  ever  since.  His  wife  swears  that 
this  statement,  except  as  to  his  residence  in  this  state,  is 
untrue,  and  he  is  not  corroborated.  Her  mother  died,  it 
may  be  remarked,  on  the  2d  of  September,  1870.  It  ie 
proved  by  Miss  Hudson,  who  lived  in  the  family,  and  by  the 
son  of  the  parties,  that  it  was  in  January,  1870,  that  the 
defendant  left  his  wife.  That  the  complainant,  in  April. 
1870,  wrote  the  letter  remonstrating  with  him  for  his  deser- 
tion of  his  wife  and  child,  and  that,  though  on  receipt  of  it 
he  promised  to  return,  he  never  did  so,  are  facts  which  he 
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does  not  deny.  He  appears,  therefore,  to  have  left  his  wife 
on  the  10th  of  January,  1870,  promising  to  return  in  two  or 
tliree  weeks,  and,  though  he  was  solicited  to  return  in 
April  following,  and  promised  to  do  so,  he  has  not  only 
riever  returned,  but  has  shown  no  disposition  to  do  so.  On 
-tie  contrary,  he  seems  to  have  been  desirous  of  getting  a 
final  separation  from  his  wife  by  mutual  consent. 
There  will  be  a  decree  of  divorce. 


William  Hoffman 
John  J.  Wanner  and  others. 

A.  mortgage  for  $3,000  was  given,  but  only  $500  in  cash  were  paid  to 
th»  mortgagor  on  account  of  it.  The  mortgagee  alleged  that  he  had 
**^<5^>^inted  for  the  balance  in  liquidation  of  an  indebtedness  of  a  third 
P^^'t^y  to  him. — Heldj  that  he  could  not  collect  such  balance,  the  mort- 
not  having  authorized  or  consented  to  the  appropriation  thereof. 


•ill  to   foreclose.     On   final  hearing  on   pleadings  and 


r.  S.  B.  Ransom^  for  complainant. 


r.  C.  L.  (Jorbin,  for  Wanner. 


HB  Chancellor. 


-le  controversy  between  the  parties  is,  as  to  the  amount 

*^^  to  the  complainant  on  a  mortgage  dated  September  4th, 

^^^4,  given  by  Wanner  and  his  wife  to  him,  and  made  to 

*^^tire  the  payment  of  $3,000  in  one  year  from  the  date  of 

^^  instrnment,  with  interest.     It   appears   that  Wanner 

^^^ved  from  the  complainant  $500  on  account  of  the  mort- 
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gage,  when  the  mortgage  was  delivered,  but  never  received 
any  more.  The  complainant  claims  to  have  credited  Julias 
Kirsher  with  the  balance,  $2,500,  thus,  as  he  says,  applying 
that  sum  towards  the  payment  of  the  price  (about  $17,500) 
which  Kirsher  had  agreed  to  pay  him  for  an  ultramarine 
factory  and  fixtures  and  raw  material  therein,  which  the 
complainant  had  sold  to  him.  The  agreement  for  the  sale 
of  the  factory  is  dated  on  the  31st  of  August,  1874,  and  pro- 
vides for  the  payment  by  Kirsher  to  the  complainant  of 
$2,500,  on  account  of  the  purchase-money,  on  or  before  the 
15th  of  September  then  next  ensuing.  It  is  to  this  payment 
that  the  complainant  claims  to  have  applied  the  $2,500. 
The  evidence  shows  that  Kirsher  had  been  superintendent 
of  the  factory  for  the  complainant  up  to  March  or  April, 
1874,  and  then  agreed  to  buy  the  factory  and  business  from 
him.  The  complainant  says  Kirsher  owned  them  from 
April,  1875.  In  or  about  July,  1875,  Wanner  agreed  to  go 
into  the  business  with  Kirsher,  as  his  partner,  and  to  put  in 
$8,000  in  cash,  in  installments,  against  the  factory  and  fix- 
tures, which  Kirsher  told  him  he  owned,  and  which  he  said 
were  worth  $17,000.  On  the  faith  of  these  representations, 
Wanner  entered  into  the  business  in  July  or  August,  and 
put  in  over  $3,000  in  cash.  Kirsher,  as  before  stated, 
represented  to  him  that  he  owned  the  factory,  &c.  He  had, 
however,  in  fact,  paid  nothing  upon  them,  but  had  agreed 
to  secure  the  payment  of  the  whole  of  the  purchase-money 
by  a  mortgage  on  the  property  itself,  which  he  subsequently 
and  on  the  31st  of  August,  1874,  gave.  By  the  terms  of 
the  agreement  between  him  and  the  complainant,  he  was  to 
pay  $2,500  of  the  purchase-money  on  or  before  the  15th  of 
September,  1875,  and  $2,000  on  or  before  the  31st  of 
December  following,  and  the  balance  as  fast  as  he  might 
realize  it  from  the  sale  of  the  ultramarine  to  be  manufac- 
tured by  him,  or  from  his  net  share  of  that  commodity  if 
manufactured  by  him  in  partnership  with  any  other  person 
or  persons.  He  had,  indeed,  no  capital  whatever.  The 
$8,000  which  Wanner  agreed  to  put  in  were  to  constitute 
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and  be  used  as  the  working  capital  of  the  concern.     Wan- 
ner proposed  to  borrow  $8,000  from  an  insurance  company, 
"but  Kirsher  told  him  that  the  complainant  would  lend  it  to 
liim   on   first  mortgage  of  the  premises   described  in  the 
'mortgage  which  is  in  suit.     The  complainant  agreed  to  lend 
it  to  him.     Wanner  swears  that  when  he  applied  to  the 
<3omplainant  for  the  loan,  he  told  the  latter  that  he  wanted 
^500  for  his  own  use,  and  $2,500  to  use  in  the  factory.     He 
:ftirther  says  that  the  complainant  gave  him  a  check  for 
^500,  on  account  of  the  loan,  and  said  he  would  give  the 
92,500  (the  balance)  to  Kirsher  in  a  few  days.     He  further 
^stifles  that  the  money  was  to  be  put  into  the  partnership 
business,  and  that  he  told  the  complainant  so.    He  says  that 
IKirsher  had  no  money,  and  they  needed  the  money  in  order 
t;o  carry  on  the  business.     He  says  that  when  he  applied  to 
Ihe  complainant  for  the  loan,  the  latter  told  him  that  he 
^ould   lend   him  $3,000   on  property  worth   double   that 
simount  or  more.     In   his    testimony  as  to   what  passed 
l)etween  him  and  the  complainant  when  the  mortgage  was 
delivered,  he  is  corroborated  by  the  latter.     Wanner  says 
that  when  the  mortgage  was  delivered  Kirsher  was  with 
lim;  that  the  complainant  said  the  papers  were  all  right, 
Jwid  he  adds  that  he  (Wanner)  then  expected  his  money,  and 
tbat  he  told  the  complainant  that  he  wanted  $500  for  his 
own  use  and  $2,500  to  go  into  the  factory ;   that  the  com- 
plainant drew  his  check  for  $500,  and  that  he  then  gave  the 
papers  to  the  complainant ;   that  he  asked  the  complainant 
when  he  (Wanner)  would  receive  the  balance,  and  that  the 
complainant  replied  that  he  would  hand  that  to  Kirsher,  and 
that  Wanner  need  not  come  again.     He  further  says,  that 
ori  that  occasion  the  complainant  and  Kirsher  had  a  conver- 
sation in  a  mongrel  language  that  he  could  not  understand. 
The  complainant,  in  his  account  of  the  transaction,  says 
that  Kirsher  and  Wanner  came  together  and  had  the  mort- 
gage with  them  ;   that  he  took  the  mortgage  and  "  looked 
It  Over,"  and  put  it  in  his  desk ;   that,  thereupon.  Wanner 
said,  "and  the  money;"  and  that  he  (the  complainant)  then 
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said  that  it  was  understood  between  Kirsher  and  him  that 
the  money  was  "  accounted  for  "  between  them.  He  pro- 
ceeds to  say  that  either  Wanner  or  Kirsher,  or  both,  said 
that  Wanner  wanted  $500  that  morning.  He  says  that,  as 
he  was  not  prepared  to  pay  it,  he  objected,  and  that  Kirsher 
then  took  him  aside  and  urged  him  very  much  to  do  him 
the  favor,  to  which  he  finally  reluctantly  consented,  and 
gave  Wanner  the  $500.  He  says  that  when  Wanner  first 
spoke  about  the  money,  he  (the  complainant)  said,  "I 
account  for  this  money  with  Kirsher."  He  afterwards  says 
he  said  he  was  "  to  account  to  Kirsher  "  for  the  money,  and 
again,  that  he  "  would  account  to  Kirsher  "  for  the  money. 
He  says  it  was  after  he  said  this  that  Kirsher  or  Wanner,  or 
both  of  them,  asked  him  for  the  $500. 

Wanner  testifies  that  he  applied  to  the  complainant  for 
the  $2,500  about  a  fortnight  after  he  delivered  the  mort- 
gage, and  the  complainant  told  him  he  would  give  the 
money  to  Kirsher.  There  is  no  evidence  whatever  that 
Wanner  ever  authorized  the  complainant  to  apply  the  $2,500 
to  the  payment  of  Kirsher's  debt.  That  he  entered  .in  the 
firm's  book  an  item  of  $2,500,  under  date  of  September  6th, 
1875,  as  furnished  by  the  complainant,  does  not  prove  it. 
He  says  that  he  so  entered  it,  because  he  supposed  the  com- 
plainant would  pay  it  into  the  business.  There  is  evidence 
that  he  had  reason  to  believe  so.  The  complainant's  account 
of  the  transaction  is  not  in  accordance  with  his  claim.  Had 
it  been  understood  between  the  parties  that  the  $2,500  were 
to  go  to  the  payment  of  Kirsher's  debt,  why  was  it  not  so 
stated  ?  Wliy  say  to  Wanner  that  the  complainant  would 
account  to  Kirsher  for  the  balance  ?  Why  this  obscurity  of 
statement,  as  if  there  wore  a  covert  design,  if  Wanner  under- 
stood the  transaction,  as  the  complainant  alleges  that  he 
himself  understood  it  ?  The  fact,  shown  by  the  complain- 
ant's letters  to  Wanner,  that  the  complainant  treated  Wan- 
ner's  application  for  the  money  as  if  it  were,  as  Wanner 
states  that  it  was,  an  application  for  a  loan,  is  strong  corrob- 
oration of  Wanner's  statement.      The  $2,500  were  never 
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^aid.     It  is  incumbent  on  the  complainant  to  show  that  he 

^«^as  authorized  by  Wanner  to  credit  that  sum  on  the  debt 

of  Kirsher.     It  is  not  pretended  that  Wanner  was  in  any- 

^wise   bound   for  that  debt.      The   whole   matter  has  the 

^ippearance  of  a  concealed  purpose  on  the  part  of  the  com- 

;plainant  and  Kirsher  to  obtain  the  mortgage  from  Wanner 

-under  pretence  of  making  a  loan  to  him,  and  then  give  the 

complainant  the  benefit  of  the  whole   amount  of   it  on 

^Mjcount  of  the  purchase-money  due  the  complainant  from 

lEirsher.     The  very  existence  of  that  debt  was  not  known  to 

^Wanner  when  the  mortgage  was  delivered. 

The  complainant  is  entitled  to  a  decree  for  only  $500  and 
interest. 


Thomas  Jonbs 

V. 

John  Brogan  and  others. 

A  mortgage  was  given  to  secure  two  promissory  notes.  A  part  of  one 
^^  the  notes  was  paid,  and  the  remainder  consolidated  with  the  amount 
^^e  on  the  other,  and  a  new  note  given  therefor.  To  enable  the 
^^ortgagor  to  make  payment  on  account  of  the  notes,  and  to  that  end 
^^  use  money  which  he  needed  to  buy  goods  for  his  store,  the  mortga- 
^^e  sold  him  the  goods  on  credit,  and  took  his  note  therefor. — Heldf 
^^^^«t  the  mortgagee  could  not,  as  against  a  mortgagee  or  a  judgment 
^^^«ditor,  include  and  recover  the  last  note  on  foreclosure. 


Bill  to  foreclose.     On  final  hearing   on  pleadings  and 
proofs. 

Mr.  G.  M.  Keaahey^  for  complainant. 

Mr.  Q.  W.  Forsyth^  for  defendants,  Robert  Seaman  &  Co. 
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The  Chancellor. 

The  defendants,  John  Brogan  and  wife,  on  the  23d  of 
June,  1875,  gave  a  mortgage,  which  was  dated  on  that  day, 
and  recorded  on  the  25th  of  the  same  month,  on  land  in 
Newark,  to  the  complainant,  to  secure  the  payment,  at  their 
maturity,  of  two  promissory  notes  of  the  same  date  as  the 
mortgage,  for  ?400  each,  made  by  Brogan  in  favor  of  the 
complainant.  When  the  first  of  those  notes  matured  it  was 
protested  for  non-payment.  Afterwards,  and  before  the 
maturity  of  the  second  note,  Brogan  paid  $200  on  account 
of  the  first  note,  and  when  the  second  note  matured  he 
paid  JlOO  more  upon  it,  and  gave  a  new  note  of  $500  in 
renewal  of  the  balance  due  on  that  note,  and  the  amount  of 
the  second  note.  The  note  of  $500  was  not  paid  at  its 
maturity,  but  was  renewed  from  time  to  time  until  the  26th 
of  August,  1876,  when  another  note  of  $500  was  given  by 
Brogan  to  the  complainant  in  further  renewal.  That  note 
was  also  dishonored,  and  is  held  by  the  complainant.  No 
part  of  it  has  ever  been  paid.  The  complainant  also  holds 
a  note  for  $225,  given  to  him  by  Brogan  on  the  22d  of 
June,  1876,  which  lias  not  been  paid.  He  claims  that  he  is 
entitled  to  recover,  under  the  mortgage,  the  amount  of  both 
of  the  last-mentioned  notes,  the  note  for  $500,  dated  in 
August,  1876,  and  the  note  for  $225.  The  defendants, 
Robert  Seaman  &  Co.,  are  the  holders  of  a  mortgage  given 
by  Brogan  and  his  wife  to  them  on  the  2d  of  February, 
1876,  on  the  same  premises,  for  $2,000  and  interest.  They 
also  recovered  a  judgment  against  Brogan  in  the  Essex 
circuit  court  on  the  31st  of  August,  1876,  for  $367.97.  They 
insist  that  the  complainant's  mortgage  has  been  satisfied  by 
the  payments  and  renewals.  The  ground  on  which  the 
complainant  claims  to  hold  the  mortgage  as  security  for  the 
note  of  $225  is,  that  he,  as  he  alleges,  furnished  to  Brogan  a 
barrel  of  whiskey,  which  the  latter  needed  in  his  business, 
on  credit,  to  enable  Brogan  to  apply  the  money  which  he 
would  otherwise  have  been  compelled  to  spend  for  the 
whiskey  to  the  payment  of  the  notes  secured  by  the  mort- 
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^e.  There  were,  however,  according  to  Jones's  own  testi- 
mony,  but  about  forty  gallons  of  the  whiskey,  and  it  was 
pii  rehased  at  the  price  of  $2  a  gallon,  while  the  note  is  for 
|225.  Besides,  if  the  cost  of  the  whiskey  were  equal  to  the 
wtiole  amount  of  the  note,  he  would  not  be  entitled  to 
re  <3  over  it  under  the  mortgage.  He  is  entitled  to  recover 
th^i  amount  of  the  $500  note  and  interest.  That  note  was 
gi-vcn  in  renewal  of  one  of  the  notes  mentioned  in  the  mort- 
ga,^e,  and  of  part  of  the  amount  of  the  other.  Those  notes 
hUrV^e  not  been  paid,  and  whatever  remains  due  upon  the 

del>t  which  they  were  given  to  secure  is  recoverable  under 

the  mortgage. 


John  J.  Wanner  and  others 

V. 

Benjamin  F.  Sisson. 

^>  In  a  suit  in  this  court  to  quiet  title  and  restrain  an  action  of  eject- 
ment, a  deposition  of  a  witness  in  that  action  who  has  since  died  is 
competent,  the  action  at  law  having  been  substantially  between  the 
same  parties  and  for  the  same  land. 

2.  A  person  who,  having  discovered  a  flaw  in  a  title  to  land,  pur- 
cnases  the  title  for  speculation,  with  a  view  to  ousting  the  possessors, 
who  claim  to  be  the  real  owners,  is  not  a  bona  fide  purchaser, 

3«  Possession  by  a  man  or  his  tenant  is  notice  of  the  title,  equitable 
as  well  as  legal,  under  which  he  claims  the  property. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

-Sfe^rs.  /.  W.  ScuddeTy  J.  B.  Vredenbiirgh,  Robert  Gilchrist 
^^d  James  Flemming^  for  complainants. 

^^^^s.  L.  Zabriskie,  T.  N.  Mc  Carter  and  B.  WiRiamsm, 
for  defendant. 
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The  Chancellor. 

On  the  19th  of  April,  1841,  Joseph  P.  Peters  and  his  wife 
conveyed  to  Mortimer  A.  F.  Harrison  a  lot  of  land  of  two 
acres  or  thereabouts,  in  what  is  now  Jersey  City.  The  land 
had  cost  Peters  $4,000,  and  he  had  built  a  stone  dwelling- 
house  upon  it.  He  sold  the  property  to  Harrison  for 
$13,000.  That  is  the  consideration  stated  in  the  deed.  It 
was  a  full  price  for  the  fee  of  the  property,  with  all  the 
improvements  thereon.  The  grantors,  by  the  deed,  *'  granted 
and  conveyed"  the  property,  with  the  appurtenances,  and 
their  estate,  title  and  interest  therein,  and  Petere  thereby 
covenanted  that  he  was  the  lawful  owner  of  the  premises^ 
and  seized  of  a  good  and  indefeasible  estate  of  inheritance 
(as  he  was,  in  fact,)  therein,  clear  of  all  encumbrances, 
except  a  mortgage  to  William  Burdon  for  $4,000,  with 
interest,  which  Harrison  thereby  assumed  to  pay,  the 
amount  thereof  being  allowed  to  him  as  so  much  of  the 
purchase-money.  Peters  further  covenanted  with  Harrison 
that  he  would  warrant  and  defend  the  premises  in  the  quiet 
and  peaceable  possession  of  the  latter,  his  heirs  and  assigns 
forever.  The  deed  was  duly  acknowledged,  and  was 
recorded  in  the  clerk's  office  of  the  county  of  Hudson,  on 
the  19th  of  April,  1841,  the  day  of  its  date.  To  secure  the 
payment  of  $7,000  of  the  purchase-money,  Harrison  gave  to 
Peters  his  mortgage  on  the  same  property,  of  even  date 
with  the  deed.  The  mortgage  contained  a  power  of  sale. 
It  was  cancelled  of  record  on  the  16th  of  May,  1842,  On 
the  27th  of  April,  1842,  Harrison  gave  to  Peters  another 
mortgage,  for  $2,000  and  interest,  on  the  same  premises, 
and  also  a  mortgage  thereon  for  $7,000,  with  interest.  The 
latter  is  the  only  one  of  those  mortgages  of  which  the  full 
contents  can  now  be  found.  It  is  in  fee,  and  it  contains  a 
power  of  sale,  authorizing  the  mortgagee,  his  heirs,  execu- 
tors, administrators  or  assigns,  in  case  of  default  in  the  pay- 
ment of  the  principal  or  interest  thereby  secured  to  be  paid, 
to  sell  and  convey  the  property  in  fee,  and,  after  paying 
from  the  proceeds  the  money  secured  by  the  mortgage,  with 
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costs  of  sale,  to  pay  the  overplus,  if  any,  to  the  mortgagor, 
his  heirs,  executors,  administrators  or  assigns.     And  it  was 
thereby  provided,  that  such  sale  shouIJNforever  be  a  per- 
petual bar,  in  law  and  equity,  against  the  mortgagor,  his 
heirs  and  assigns,  and  all  persons  claiming  or  to  claim  under 
them.    On  the  19th  of  June,  1841,  a  tripartite  deed  was 
made  between  Peters,  Harrison  and  Burdon,  (the  last  being 
then  the  holder  of  the  mortgage  mentioned  in  the  deed 
from  Peters  to  Harrison)  by  which  it  was  recited  that  Bur- 
don's  mortgage  was  without  words  of  inheritance,  through 
a  clerical  omission;  that  Peters  had,  subsequently  to  the 
giving  of  the  mortgage,  sold  the  premises  to  Harrison,  sub- 
ject to  the  mortgage ;  that  it  was  intended   that  Burdon 
should  have  a  fee  in  the  property,  and  Harrison  was  willing 
that  the  mortgage  should  be  considered  as  vesting  a  fee  in 
tim,  and  should  maintain  its  priority  over  the  conveyance 
to  him ;  and  Peters  and  Harrison,  therefore,  thereby  rati- 
fied and  confirmed  to  him,  his  heirs  and  assigns  forever,  the 
premises,   subject  to  the   covenants   and    provisos   in   the 
Mortgage.     Harrison,  on  the  conveyance  to  him,  entered 
^nto  possession  of  the  property,  and  resided  there  with  his 
f^niily.    He  improved   it  every  year,  at  a  large  expense. 
Many  of  the  improvements  were  of  a  permanent  character, 
*nd  such  as  indicated  his  belief  that  he  was  the  owner  of  a 
good  and  indefeasible  estate  in  fee.     He  built  a  house  of 
®tone  and  brick  upon  the  property ;  built  a  large  addition  to 
^he  barn ;    bought  land   in  fee  to  secure  frontage  on  the 
^J*eet;  built  a  fence  of  a  lasting  kind  (of  iron  bars  and 
^^rned  wooden  posts,  and  set  on  a  stone  foundation),  and 
^ade  costly  and  durable  improvements  to  the  inside  of  the 
Mansion-house,  which  w^as   occupied   by   himself   and  his 
^^^Wy,    In  all  respects  he  dealt  with  the  property  as  if  he 
^'erethe  owner  of  the  fee  therein.    On  the  17th  of  January, 
1^51,  he  sold  and  conveyed  it  to  Charles  A.  Gregory,  in  fee, 
^orthe  consideration  of  $15,000,  its  full  value.     By  various 
^^ne  conveyances,  in  fee,  the  complainants  respectively 
"^me  the  owners,  as  they  supposed,  of  the  title,  in  fee,  to 
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parts  of  the  property.  On  the  17th  of  August,  1870,  th 
defendant,  Benjamin  F.  Sisson,  consummated  a  purchase 
which  he  had  a  few  days  before  then  agreed  to  make,  fror 
Caroline  O.  Peters,  sole  heir  at  law  of  Joseph  P.  Peter» 
who  is  dead,  for  the  conveyance  to  him,  for  the  considen 
tion  of  $2,000,  in  gold,  of  all  her  interest  in  the  real  estat 
of  her  father,  whether  in  this  state  or  elsewhere,  and  o 
that  day  received  from  her  a  deed  for  that  interest  accorc 
ingly.  He  subsequently  began  actions  of  ejectment  agaim 
John  E.  Donnelly,  tenant  of  the  complainant  John  J.  Wai 
ner,  the  complainant  Thomas  Aldridge  and  his  wife,  Robei 
J.  Rogers,  since  deceased,  and  Jane  S.,  his  wife,  (the  latt€ 
one  of  the  complainants  in  this  suit,)  and  Frederick  "V^ 
EHine,  also  one  of  the  complainants  herein,  for  the  recover 
of  possession  of  the  land  so  held  by  them.  He  alleged  thf 
the  deed  from  Peters  to  Harrison  contained  no  words  o 
mheritiince,  and  therefore  conveyed  only  an  estate  for  th 
life  of  Harrison,  who  died  in  1861. 

In  the  suit  against  Donnelly,  the  complainant  (John  J 
Wanner)  was  admitted  to  defend  as  landlord.  That  su 
resulted  in  a  verdict  in  favor  of  the  defendants  therein,  an 
a  judgment  thereon  in  the  supreme  court,  which  was,  o 
error,  reversed  by  the  court  of  errors  and  appeals.  Sisson -* 
Donnelly^  7  Vr.  433.  The  bill  is  filed  to  restrain  Sisso 
from  further  prosecuting  those  suits;  to  reform  the  dee 
from  Peters  to  Harrison  by  inserting  therein  words  o 
inheritance,  if  those  words  were  not,  in  fact,  therein ;  1 
quiet  the  complainant's  title  to  their  lands,  and  to  obtain 
decree  that  Caroline  O.  Peters,  or  the  defendant,  Benjami 
F.  Sisson,  convey  or  release  to  the  complainants,  respec 
ively,  any  title  they  may  claim  in  the  premises  to  which  tl 
complainants  claim  title  under  the  deed  from  Peters  1 
Harrison. 

The  property  has  acquired  a  very  great  value,  and  hi 
been  improved  by  the  persons  who  have  had  it  in  possessic 
since  the  conveyance  by  Harrison  to  Gregory.  The  defeni 
ant  has  answered,  setting  up  his  title  under  the  deed  froi 
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Caroline  0.  Peters  to  him,  and  a  considerable  amo\int  of 
testimony  has  been  taken  on  the  part  of  the  complainants, 
but  none  on  the  part  of  the  defendant.  The  complainant 
offered  and  produced  in  evidence  the  deposition  made  by 
William  H.  Bell  (since  deceased),  in  the  ejectment  suit 
above  mentioned,  brought  by  the  defendant  (Sisson)  against 
Donnelly,  and  in  which,  as  before  stated,  the  complainant 
(Wanner)  was  admitted  to  defend  as  landlord.  The  defend- 
ant's counsel  objects  to  the  admission  of  the  deposition.  It 
is  competent  evidence  in  the  cause.  1  Dan.  CL  Prac.  869. 
It  was  taken  in  a  suit  between  the  defendant  and  the  complain- 
ant (Wanner),  in  reference  to  the  same  land  and  involving 
the  same  question,  the  validity  of  the  defendant's  title  under 
the  deed  from  Caroline  O.  Peters  to  him,  which  is  involved 
in  this  suit  The  other  complainants  claim  under  the  same 
deed  (the  deed  from  Peters  to  Harrison)  as  Wanner,  and  the 
subject-matter  of  the  litigation,  as  well  at  law  as  in  this 
court,  between  the  defendant  and  them,  is  the  same  as 
that  between  him  and  Wanner.  The  complainants  claim 
under  the  same  deed,  and  the  defendant  claims  under  the 
same  title  as  against  each  of  them.  The  only  difference 
between  the  complainants  is,  that  they  claim  distinct  and 
different  parts  of  the  same  property. 

That  Peters  intended  to  convey   to  Harrison,   and  the 
latter   expected  to    receive,    and   supposed    that    he    had 
obtained  by  the  deed  from  the  former  to  him,  a  title  in  fee- 
simple,  is  abundantly  clear.     The  price  paid  for  the  property 
was  a  full  price  for  the  fee-simple  therein.     The  grantor  or 
his  heirs  never,  at  any  time,  claimed  any  interest  in  the 
property  by  way  of  reversion  after  the  deed  was  made. 
Harrison  died,  as  before  stated,  in  1861.     The  deed  to  the 
defendant  was  not  made  till  1870.    In  his  references  to  the 
property,  the  grantor,  Joseph  P.  Peters,  spoke  of  it  as 
belon^ng  to  the  grantee  by  an  absolute  and  unlimited 
estate.     The  deed  was  made  and  executed  in  New  York. 
The  title  in  fee  to  the  property  would  have  passed  by  it 
withoat  words  of  inheritance  had  the  premises  been  in  that 
10 
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State.  It  cannot  be  found.  It  appears  by  the  record  to 
describe  the  property  by  metes  and  bounds,  and  then 
further  to  describe  it  as  the  same  which  was  conveyed  to 
Peters  by  Van  Winkle  and  his  wife,  by  a  certain  deed« 
That  deed  convej'ed  the  property  to  Peters  in  fee.  The 
deed  to  Harrison,  according  to  the  record,  not  only  in 
nowise  limits  the  estate  thereby  conveyed,  but  it  grants  and 
conveys  all  the  estate,  title  and  interest  of  the  grantors  in 
the  property.  Xot  only  this,  but  Peters  thereby  covenanted 
that  he  was  seized  of  a  good  and  lawful  estate  of  inherit- 
ance in  the  property,  and  covenanted  to  warrant  and  defend 
the  property  to  Harrison,  his  heirs  and  assigns  tbrever. 

The  conveyance  was  made  subject  to  a  mortgage,  which 
was  then  supposed,  as  appears  by  the  tripartite  deed,  to 
mortgage  the  fee,  and  which,  notwithstanding  the  absence 
(through  clerical  omission,  as  stated  by  the  tripartite  deed) 
of  words  of  inheritance  therefrom,  which  had  not,  when  the 
deed  to  Harrison  was  executed  and  delivered,  as  yet  been 
discovered,  was  intended  to  convey  a  fee  by  way  of  mort- 
gage. By  the  deed,  Harrison  assumed  the  payment  of  the 
mortgage.  The  full  contents  of  but  one  of  the  mortgages 
given  by  Harrison  to  Peters,  on  account  of  the  purchase- 
money,  can  be  found.  By  that  the  former  mortgages  to  the 
latter  the  premises  in  fee,  and  empowers  him  and  his  legal 
representatives,  in  case  of  default  in  the  payment  of  the 
principal  or  interest  of  the  mortgage  according  to  its  pro- 
visions, to  sell  the  property  and  convey  it  in  fee,  and 
provides  that  after  payment,  out  of  the  proceeds  of  the  sale, 
of  the  amount  secured  by  the  mortgage,  with  the  expenses 
of  sale,  the  overplus  be  paid  to  Harrison  or  his  legal  repre- 
sentatives. This  mortgage  having  been  given  for  purchase- 
money,  is  of  importance  in  ascertaining  the  intention  of  the 
mortgagee  in  making  the  conveyance  of  the  property  to  the 
mortgagor. 

It  is  hardly  to  be  supposed  that  Peters,  had  he  intended 
to  convey  to  Harrison  merely  a  life-estate  in  the  land,  would 
have  accepted  from  him  on  account  of  the  purchase-money, 
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or    on  any  account,  indeed,  a  mortgage  in  fee  on  the  prop- 
erty-, and  would  therein  have  stipulated  that  on  default  the 
fe^    of  the  property  should  be  sold,  and,  after  paying  the 
aixz^ount  secured  by  the  mortgage,  with  costs  of  sale,  the 
o^^rplus  should  be  paid  to  Harrison  or  his  legal  representa- 
ti^^os.     Again,  had  Peters  intended  to  convey  to  Harrison  a 
life-estate  merely,  it  is  reasonable  to  suppose  that  that  fact 
woxild  have  appeared  in  the  tripartite  deed.     Burden  testi- 
fies that  that  deed  was  made  for  Harrison's  benefit,  and  that 
tli^  intention  in  making  it  was  to  assure  the  property  to 
Ka^xrison.     It  seems  more  probable,  however,  that  the  deed 
wsLG  made  for  Burden's  benefit,  and  that  at  that  time  the 
erircr  in  Harrison's  deed,  if  any  there  was,  had  not  been  dis- 
co^vered,  while  that  which  was  in  Burden's  mortgage  had 
beien.    The   considerations   above   stated  are   suflScient  to 
warrant  a  decree  that  the  deed  be  reformed,  as  prayed  in 
tho  hiW,  {Welter  v.  Bolason,  2  C.  JE.  Gr.  13;  Randolph  v.  N. 
J-    TT.  L.  a.  H.  O).,  1  Stew,  49;  Ketr  on  Inj.  55)  unless  the 
defendant  is,  as  his  counsel  insists  he  is,  a  bona  fide  purchaser 
for   valuable   consideration,   without  notice,   and   as   such 
entitled  to  the  protection   of  this  court.     To  consider  this 
claim:    In  the  first  place  he  had  notice  that  the  complain- 
ants claimed  to  own  their  land  by  a  fee-simple  title.     They 
^ere  in  possession.     He  had  notice,  also,  that  the  person 
from  whom  he  purchased  did  not  claim  to  own  any  estate 
whatever  in  the  land.     Her  counsel,  with  whom  he  bar- 
gained, told  him  that  she  had  nothing  in  it  to  soil.     One  of 
ttem,  Mr.  Samuel  P.  Bell,  testifies  that  he  told  the  defend- 
ant, before  the  deed  from  Miss  Peters  to  him  was  made,  that 
Peters  had  conveyed  the  j>roperty  to  Harrison  for  ^13,000, 
^nd  the  latter  had  conveyed  it  to  Grcgoiy  for  $15,000,  and 
showed  him  a  memorandum  of  the  book  and  page  of  the 
^cord  of  those  conveyances.      He  adds  that  he  told  the 
defendant  that  they.  Miss  Peters's  counsel,  could  not  see  that 
there  was  any  property  there.     TSHien  the  defendant  applied 
^0  purchase  Miss  Peters's  interest  in  her  father's   estate, 
though  be  was  particularly  anxious,  as  it  appeared,  to  get  a 
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deed  for  any  interest  she  might  have  in  her  father's  real 
property  in  this  state,  he  refused  to  tell  what  his  object  was, 
or  wliat  it  was  that  he  was,  in  fact,  bargaining  for.     He  saidL 
he  wanted  all  the  estate  of  Miss  Peters,  as  heir  at  law  of 
her  deceased  father.     When  asked  by  her  counsel,  in  her 
presence,  if  he  would  give  them  any  idea  of  its  value,  or  the 
chances  of  the  litigation  which  he  contemplated  if  he  should^ 
get  the  conveyance,  he  answered  that  he  would  not  make 
any  representations  of  any  kind ;  that  they  must  look  out 
and  examine  for  themselves ;  that  he  was  not  going  to  mak^ 
any  misrepresentation,  or  anything  that  might  be  construed- 
into  a  misrepresentation.     He  said  that  it  was  his  secret^ 
and  they  would  never  find  it  out.     His  offer  for  the  convey — 
ance  was  $1,000,  and  he  accompanied  it  with  another,  that:- 
if  he  should  recover  what  he  was  seeking  to  obtain,  h^ 
would  pay  Miss  Peters  an  additional  $500,  provided  she,  om^ 
her  part,  would  stipulate  to  return  to  him  $500   of  th^ 
$1,000  in  case  of  his  failure. 

These  propositions  were  neither  of  them  accepted,  and  it: 
was  finally  agreed  that  he  should  pay  $2,000  in  gold,  as  con^ 
sideration    for   the    deed,  which  he  paid  accordingly,  and 
obtained  the  deed.     He  caused  the  deed  to  be  drawn  and 
brought   it  to   the  oflSce  of  Miss  Peters's  counsel,  to  b^ 
executed  by  her.     After  the  transaction  had  been  closed, 
and  the  deed  delivered,  he  conmumicated  to  Miss  Peters'B 
counsel  his  object  in  obtaining  the  conveyance.     It  was  to 
enable  him  to  avail  himself  of  the  supposed  defect  of  the* 
conveyance  from  Peters  to  Harrison,     lie  had  learned  from 
his  brother  in  Jersey  City  (he,  himself,  lived  in  Bingham  ton, 
in  New  York,)  of  the  character  of  that  deed,  as  it  appeared 
from   the    record    thereof   that   it  conveyed    a    Iife-e8tat4 
merely.     On  the  counsel  saying  to  him  that  the  omission  o' 
the  words  of  inheritance  in  the  record  of  the  deed  was  pro) 
ably  a  mistiike  made  by  the  county  clerk  in  recording,  ar 
that  the  production  of  the  original  deed  would  settle  f 
matter,  and  if  not,  that  the  covenants  in  the  deed  wov 
cure  the  defect,  he  said  that  he  knew  that  was  the  law 
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New  York,  but  that  he  had  been  advised  by  counsel  in  this 
state  that  the  law  here  was  different.     He  said  he  was  going 
to   commence  ejectment  suits  against  the  tenants  of  the 
property,  and  that  there  would  be  two  or  three  instituted  as 
test  actions.     He,  himself,  stated   that  the   property  was 
worth    $75,000.      It  is  probably  worth    $120,000.      Full 
evidence  of  the  fact  that  he  concealed  his  design,  and  also 
of  the  manner  in  which  he  executed  his  purpose  of  obtain- 
ing the  deed,  is  to  be  found  in  the  testimony  of  one  of  the 
counsel  of  Miss  Peters,  who  testifies  that  he  never  heard 
(and  he  was  Peters's  counsel  in  the  life-time  of  the  latter) 
that  Peters's  heirs  had  any  interest  in  the  real  estate  con- 
veyed by  Peters  to  Harrison,  until  after  the  deed  from  Miss 
Peters  to  Sisson  had  been  delivered,  and  that  if  he  had 
'^own  before  the  delivery  of  that  deed  what  he  knew  after- 
^^'^s,  no  amount  of  money  that  could  have  been  counted 
^oiild  ever  have  obtained  it;  that  Miss  Peters  had  no  inter- 
^^  and  if  she  had  had  any,  it  should  have  been  given  to 
those  who  were  entitled  to  it,  who  were,  he  says,  the  heirs, 
Sraatees  and  assigns  of  Harrison.     It  is  most  obvious  that 
the  defendant,  so  far  from  being  entitled  to  protection  as  a 
"^^^  Jide  purchaser,  has  no  claim  whatever  to  the  favorable 
coDBi<ieration  of  this  court. 

H^^,  residing  at  Bingham  ton,  in  the  state  of  New  York, 
^efea  out,  with  great  pains  and  diligence,  the  heir  at  law  of 
Meters ;  bargains  with  her  for  a  conveyance  of  all  her  right 
^tieir  in  any  property  of  her  father  in  this  state ;   conceals 
^^^  her  and  her  counsel  his  design  in  obtaining  such  con- 
veyance until  after  the  deed  was  delivered,  and,  until  then, 
s-hftolutely  refuses  to  give  even  any  intimation  as  to  what  the 
^^te  is  of  which  he  is  desirous  of  obtaining  title  ;  vaguely, 
^  first  in  his  offer,  hints  at  litigation  to  recover  property, 
offering  to  make  part  of  the  compensation  to  be  given  to 
^iss  Peters  conditional  on  success  therein,  but  only  after 
Qotaining  the  conveyance  discloses  to  her  counisel  his  pur- 
P^^,  which  was  to  disturb  the  holders  of  the  property  under 
the  Harrison  title,  and,  if  possible,  recover  the  property  from 
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them  for  his  own  advantage.  He  has  none  of  the  character- 
istics of  a  bona  Jide  purchaser.  Nor  does  he,  in  his  answer, 
claim  to  be  such.  He  is  obviously  a  volunteer — a  mere 
speculator.  He  had  notice  of  the  claim  of  the  persons  who 
were  in  possession.  If  they  were  tenants,  he  had  notice  of 
the  claims  of  those  under  whom  they  claimed.  The  rule  is, 
that  the  occupancy  of  land  is  equivalent  to  notice  to  all  per- 
sons dealing  with  the  title,  of  the  claim  of  the  occupant.  If 
a  tenant  has  even  changed  his  character  by  having  agreed 
to  purchase  the  estate,  his  possession  amounts  to  notice  of 
his  equitable  title.  Sugd,  on  Vend,  (11  Am.  ed.)  543;  Havens 
V.  Bliss,  11  a  E.  Gr.  363,  370. 

The  mere  fact  that  the  defendant  knew  or  was  informed 
that  the  estate  was  not  in  the  actual  possession  of  the  per- 
son with  whom  he  contracted,  and  that  that  person  could  not 
transfer  the  possession  and  ownership  at  the  same  time,  was 
sufficient  to  put  him  on  inquiry,  and  to  charge  him  with 
notice  that  there  were  interests  as  to  the  extent  and  terms 
of  which  it  was  his  duty  to  inquire.  Taylor  v.  Stibberty  2 
Ves.  Jr.  440 ;  Baldwin  v.  Johnson^  Sax.  441 ;  Havens  v.  BUsSy 
ubisiip.  How  much  more  is  he  chargeable  with  notice  of 
the  equitable  claims  of  the  persons  in  possession  of  the 
property  when  he  contracts  with  a  person  who  not  only  has 
no  possession,  but  does  not  claim  to  be  entitled  to  it,  and 
not  only  so,  but  actually  disclaims  having  any  title  whatever 
to  the  property. 

There  will  be  a  decree  reforming  the  record,  and,  if  need 
be,  the  deed  from  Peters  to  Harrison,  by  inserting  the 
words  "and  his  heirs"  in  the  granting  part  of  the  deed. 
The  injunction  will  be  made  perpetual.  The  defendant  will 
be  decreed  to  convey  to  the  complainants  any  interest  he 
may  have  acquired  in  their  property  by  the  deed  from  Miss 
Peters  to  him,  and  he  will  be  also  decreed  to  pay  the  costs 
of  this  suit 
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Mtbr  Feuchtwanger 

V. 

John  McCool  and  others. 

1  •  WhM*e  the  last  day  for  filing  an  answer  falls  on  a  legal  holiday — 
e.  ,^.,  Christmas — ^filing  it  on  the  next  day  on  which  the  clerk's  office  is 
o^>^ii  will  be  sufficient. 

2.  Where  a  foreign   notary   public   affixed   his   official   seal,  and 

Bi^Eied  his  name  (but  without  adding  his  official  designation,  though 

it     -was  contained  in  the  jurat)  to  the  jurat  of  the  affidavit  taken  out 

or     this  state,   to  an  answer  in  chancery, — Held  to  be  sufficient  as  a 

coxxipliance  with  the    164th   rule,    and    motion   to   take  the  answer 

frozn  the  files,  for  that  cause,  was  refused,  although  the  statute  (Rev, 

p.   ^488,  {  5)  requires  that  his  official  designation  be  annexed  to  his  sig- 

ns^^ure,  ''where  an  oath  to  be  used  in  any  suit  or  legal  proceeding  in 

tl^is  state  is  taken  out  of  this  state        *        *        *        before  a  notary 

pvmlDlic,  &c.-' 

lill  to  foreclose.     Motion  that  answer  be  ordered  off  the 
ftlee. 

-^r.  T.  A.  JobSj  for  the  motion. 
Jtr.  G.  CoUinSy  contra. 

The  Chancellor. 

Motion  is  made  that  the  answer  be  ordered  to  be  taken 

^^oin  the  files,  on  the  ground  that  it  was  filed  out  of  time; 

^W  it  is  not  properly  verified,  and  is  defective  as  an  answer, 

Wause  it  does  not  properly  plead  the  defence  which  it  seeks 

to  Bet  up. 

The  time  for  answering  expired  on  the  25th  of  December. 
The  answer  was  filed  on  the  next  day.  The  25th  being  a 
legal  holiday,  and  the  answer  having  been  tiled  on  the  next 
^y  thereafter  on  which  the  clerk's  ofllce  was  open,  the 
*^^er  was  filed  in  due  time.     Zfe/?.  Ch.  Prac.  354. 
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The  affidavit  to  the  answer  was  taken  in  the  state  of  New 
York.     The  jurat  states  that  it  was  sworn  and  subscribed 
before  "  the  subscriber,  a  notary  public  in  and  for  the  city, 
county,  and  state  of  New  York,  as  witness  my  hand  and 
official  seal,"  and  it  is  signed,  but  the  notary  has  not  added 
his  official  designation  to  his  signature.     His  notarial  seal  is 
affixed.     By  the  164th  rule  of  this  court,  where  an  answer 
is  sworn  to  out  of  this  state,  the  oath  may  be  taken  before 
a  notary  public,  but  in  such  case  it  must  be  certified  under 
his  seal.     The   rule   has  been   complied  with  in  the  case 
under  consideration.     The  statute  {Rev.  p.  488,  §  5),  indeed, 
provides  that  where  an  oath,  to  be  used  in  any  suit  or  legal 
proceeding  in  this  state,  is  taken  out  of  this  state,  it  may  be 
taken  before  a  notary  public  of  the  state  where  it  is  taken^ 
and  a  recital  in  the  jurat  that  the  person  before  whom  the 
oath  is  taken  is  such  notary,  and  his   official  designation, 
annexed  to  his  signature,  and  attested  under  his  official  seal^ 
shall   be    sufficient  proof  that  he  is  such  notary,  but  th^ 
rule  requires  only  a  certificate  under  seal. 

The  alleged  defect  of  the  answer,  as  a  pleading,  is  not  i^ 
ground  for  ordering  it  oft'  the  files.  Travers  v.  Soss,  L 
3IcCart.  252,  257;  Squier  v.  Shaw,  9  C.  K  Gr.  74.  Th^ 
motion  is  denied,  with  costs. 


Jacob  Stover  and  others,  administrators, 

r. 
Philip  G.  Reading  and  others. 

1.  A  bill  filed  by  adminiRtrators  must  allege  that  their  intestat 
dead,  and  that  letters  of  administration  have  been  issued  to  them. 

2.  A  mere  allegation  that  a  purchaser  took  title  with  notice  of  a 

-•♦her  he  nor  any  one  under  whom  he  claims  was  a  p 

"^'*  cancellation  of  a  mortgage  on  the  ' 
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^^Yi  is  insufficient  to  charge  him  with  the  result  of  the  suit,  which 
was  a  decree  setting  aside  the  cancellation.  The  facts  constituting  the 
fi^ud  must  be  set  forth. 


Bill  to  foreclose.     On  special  demurrer. 

Mr.  E.  W.  Evans  and  Mr,  James  Wilson^  for  demurrants. 

Mr.  J.  N.  Voorkees  and  Mr.  John  T.  Bird^  contra. 

The  Chancellor. 

The  grounds  of  demurrer  are,  first :  that  the  bill  does  not 
Btate  the  fact  that  the  complainants'  alleged  intestate  is  dead, 
op  that  letters  of  administration  of  his  estate  have  been  issued 
to  them  ;  and,  secondly,  that  the  statements  of  the  bill  are 
not  sufficient  to  call  for  answer. 

The  first  ground  is,  obviously,  well  taken. 
To  consider  the  other  ground  :  The  bill  seeks  to  foreclose 
two  mortgages  on  land  owned  by  the  defendant,  Reading. 
It  alleges  that  a  statement  to  the  effect  that  these  mortgages 
^^re  cancelled,  which  had  been  entered  on  the  record  of  the 
'iiortgages,  was  fraudulently  entered,  and  that  proceedings 
^^   this  court  were  duly  instituted  with  a  view  to  setting 
^i<ie  that  cancellation  as  fraudulent,  and  to  re-establish  the 
^c>rtgages,  which  resulted  in  a  decree  annulling  the  cancel- 
lation and  re-establishing  the  mortgages ;  and  that  Warman, 
^ttfier  whom  Reading  claims  as  grantee,  had,  when  he  took 
^^»  title,  full  knowledge  of  the  fraud  by  which  the  entry  of 
cancellation  had  been  obtained,  and  of  the  pendency  of  those 
proceedings,  and  on  taking  his  title  demanded  and  obtained 
^^demnity  against  the  result  of  those  proceedings.     It  states 
^Wt,  after  taking  title  to  the  land,  Warman  mortgaged  the 
pt'operty  to  Reading  and  others,  and  charges  that  the  mort- 
g^es  knew  at  the  time  of  taking  these  mortgages,  of  the 
Pendency  and  object  of  the  before-mentioned  proceedings. 
It  furOier  states  that  Warman  conveyed  the  property  to 
Thomas  B.  Wigfall,  who  conveyed  it  to  David  McDaniel, 
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and  avers  that  they  had  like  notice  in  taking  their  respect- 
ive conveyances.  It  states,  also,  that  Reading  filed  his  bill 
in  this  court  to  foreclose  his  mortgage,  and  at  the  sale  under 
the  proceedings  in  that  suit  became  the  purchaser  of  the 
property,  and  now  holds  it  by  that  title.  The  defendants 
insist  that  the  facts  constituting  the  alleged  fraud,  with 
notice  of  which  they  are  charged,  should  be  set  forth  in  the 
bill,  and  that  the  pleading  is,  therefore,  defective. 

The  objection  is  well  taken.  Warman  derived  his  title  to 
the  property  under  Mrs.  Wood.  She  was  not  a  party  to  th^ 
proceedings  to  set  aside  the  cancellation.  Neither  was* 
Warman  nor  Reading.  They  are  none  of  them  bound  by^ 
them.  Wood  v.  Stover's  admWSy  1  Stew.  248  ;  Stover  v.  Wood^ 
11  a  E.  Gr.  66. 

The  fact  that  they  all  knew  of  the  pendency  of  the  suit 
and  its  object,  will  not  make  the  adjudication  in  that  actiou. 
binding  on  Reading.  A  most  important  part  of  the  relief 
sought  by  the  complainants  in  this  cause  is  the  establish- 
ment of  the  complainants'  mortgages,  notwithstanding  the 
cancellation,  as  against  the  defendants.  It  is  not  enough  to 
aver  that  the  cancellation  was  fraudulently  effected.  What 
the  fraud  consisted  of  should  be  stated. 

The  demurrer  will  be  sustained. 


William  A.  Priokett 

V, 

Chauncey  E.  Tuller  and  others. 

An  injunction  granted  upon  an  allegation  of  the  fraudulent  conoeaU 
ment  of  a  written  agreement  between  the  defendant  and  another 
defendant,  in  an  action  at  law,  will  not  be  dissolved  upon  the  answer 
of  one  defendant  and  the  aflSdavit  of  the  other,  without  the  answer  of 
both  and  the  production  of  such  agreement. 
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Bill  for  relief.     Motion  to  dissolve  injunction. 

Mr.  J.  T.  Temple  and  Mr.  L.  T,  Hannum^  for  the  motion. 

Mr.  W.  H.  Vredenburghj  contra. 

Prickett  exchanged  notes  with  White,  and  delivered  the 

note  which  he  received  from  White  to  Ellis,  as  security  in 

certain  business  transactions  between  them.    Ellis  failed  in 

Cosiness,  and  transferred  the   note  to  Tuller,  who  sued 

''Tiite  upon  it,  and  recovered  judgment.     Prickett  insisted, 

^fi  this  suit,  that,  when  Ellis  transferred  the  note,  he  owed 

^'is  nothing,  and  that  the  transfer  to  Tuller  was  in  fraud 

^f  Him,  and  designed  to  enable  Ellis  fraudulently  to  collect 

the   note  from  White,  when  there  was  no  debt  from  Prickett 

to  Elllis.     He  insists  that  Tuller  is  merely  trustee  for  Ellis. 

Tho    payment  to   Tuller  of  the   money   collected  by  the 

8hex*iff,  in  the  suit  at  law  against  White,  was  enjoined. 

I'liUer  answered;  Ellis  did  not.  It  appeared  by  the 
ana xver  and  Ellis's  affidavit,  filed  with  it,  that,  in  the  transfer 
^^  "tie  note  to  Tuller,  Ellis  reserved  an  interest  in  the  pro- 
ce&ds  of  the  collection. 


:he  Chancellor. 

this  case  stands,  on  the  bill  and  affidavits  and  the 

anB-Aver  of  Tuller  and  affidavits,  the  injunction  ought  not  to 

^^     dissolved.      The  agreement  made  between  Tuller  and 

^^^18,  by  which  the  former  promised  to  pay  to  the  latter  cer- 

^^u  money,  as  part  of  the  consideration  of  the  transfer  of 

^^ite's  note  to  Tuller,  is  an  important  document  in  the 

consideration  of  this  case,  and  it  ought  to  be  produced.    On 

tbe  statements  of  TuUer's  answer  and  Ellis's  affidavit,  it  is 

evident  that,  as  to  $600,  or  thereabouts,  of  the  amount  of 

tbe  judgment  against  White,  Tuller  is  trustee  for  Ellis. 

Ellis  should  answer,  and  the  text  of  the  agreement  appear. 
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Andrew  O'Conner 

V. 

Charles  Rempt  and  wife. 

1.  A  deed  made  by  a  person  while  in  a  state  of  intoxication  will  b^ 
set  aside  if  advantage  has  been  taken  of  his  situation,  or  his  drunken— 
ness  was  produced  by  the  act  or  connivance  of  the  person  to  be  bene— 
fited  by  the  deed. 

2.  Courts  cannot  protect  the  rash  against  the  consequences  of  impru — 
dent  contracts,  if  they  enter  into  them  voluntarily,  and  not  througlm. 
fraud  or  artifice. 


On  bill,  answer  and  proofs. 

Mr,  Eugene  Stevensoriy  for  complainant. 

Mr.  W.  A.  Foncla,  for  defendants  Rempt. 

The  Vice-Chancellor. 

This  bill  is  filed  to  set  aside  a  deed,  alleged  to  have  been. 
procured  from  the  complainant  while  in  a  state  of  mental 
aberration,  produced  by  intoxication. 

The  rule  to  be  applied  in  such  cases  has  recently  been, 
declared  to  be :     A  court  of  equity  will  hear  a  party  who 
seeks  relief  against  his  own  act,  on  the  ground  of  intoxica- 
tion.    To  avoid  a  contract,  on  the  ground  of  intoxication, 
it  must  be  shown  either  that  the  intoxication  was  produced 
by  the  act  or  connivance  of  the  person  against  whom  the 
relief  is  sought,  or  that  an  undue  advantage  was  taken  of 
his  situation.     Warnock  v.  Campbell^  10  C.  E.  Gr.  485.     It  is, 
in  all  substantial  respects,  the  same  doctrine  laid  down  in 
the  prior  cases  of  Craiie  v.  Conklin^  S(ix.   346;  Freeman  v. 
Stoats,  1  Stock.  816. 

The  deed  in  question  was  executed  March  7th,  1877, 
recorded  the  next  day,  and  this  bill  w^as  filed  March  19th, 
just  twelve  days  after  the  execution  of  the  deed,  and  within 
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a  Treek  from  the  day  when  the  complainant  was  taken  from 
the  house  of  the  defendants,  by  the  police  authorities  of  the 
<^ity  of  Paterson,  in  a  condition  of  great  mental  and  physical 
prostration. 

The  property  conveyed  is  shown  to  have   been  worth 

S5,OO0.    It  was,  however,  subject  to  a  mortgage  of  $700, 

reducing  the  value  of  the  complainant's  interest  to  $4,300. 

The    consideration  actually  paid  was  $1,  but  the  deed,  to 

quote?  its  language,  states  that  "this  conveyance  is  made 

j^ubject  to  a  *  life-right'  of  said  Andrew  O'Conner,  and  the 

necessary  support  of  said   Andrew  O'Conner  during  his 

natural   life,  medical   attendance  when  required,  and   the 

payrxient  of  funeral  expenses,  in  case  of  death,  to  be  paid 

l>y  s^iid  Sophia  Rempt,  her  heirs,  executors,  administrators 

or  tx^signs,  as  a  consideration  for  which  this  deed  is  given." 

t*lie  complainant  is  an  Irishman,  a  bachelor,  about  sixty 

yeax^s  old,  a  carriage-painter  by  trade,  and,  apparently,  in  the 

enj  o^^nient  of  robust  health.     He  has  two  sisters  residing  in 

^^vv^  York  city.     There  is  nothiug  in  the  case  to  show  that 

wli^ii  the  deed  was  made  he  did  not  feel  for  them  a  brother's 

lor^^     To  one   of  them,   he   swears,   he   had   extended   a 

fatli^|.'g  care. 

1*lie  defendants  are  Charles  and  Sophia  Rempt,  husband 
^^^  wife,  Germans  by  birtli,  w^ho  speak  the  English  tongue 
^^ittj  imperfectly.     At  the  time  the  deed  was  made  the  par- 
^^a   had  known  each  other  less  than  a  week.     The  com- 
p^£iinant  went  to  the  house  of  the  defendants  on  Sunday 
corning,  March  the  4th;  he  had  lodged  there  the  previous 
Friday  night.     Prior  to  that  time  he  had  never  seen  Mrs. 
^^mpt,  the  grantee  of  the  deed.     From  the  morning  of  the 
Wi  until  the  afternoon  or  evening  of  the  7th,  he  was  con- 
stantly in  the   custody  of  the   defendants,  and  secluded, 
either  voluntarily  or  involuntarily,  from  all  his  friends  and 
^^quaintances.     They  did  not  know  where  he  was.     It  is 
admitted  he  was  drunk  when  he  went  there ;  he  had  been 
ou  a  drunken  debauch  for  a  month,  continuously.     The 
proof  is  undisputed,  that  just  before  he  left  home  he  was 
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delirious,  and  so  far  deprived  of  his  reason  as  to  be  ungov- 
ernable. The  defendants  admit  he  was  not  sober  when  he 
reached  their  house ;  they  say,  when  he  reached  there  he 
wanted  his  breakfast,  that  it  was  given  to  him,  and  that  they 
then  allowed  him  to  go  to  sleep,  in  the  bed  which  they  had 
occupied  the  night  before,  where  he  remained  sleeping  until 
the  next  day.  The  husband  says  he  told  O'Conner,  the 
next  morning,  he  must  go  away;  that  if  he  was  sick  he 
should  go  to  the  hospital;  to  which  he  says  O'Connor 
replied :  "  You  let  me  stay  and  I  will  give  you  all  my  prop- 
erty, and  you  can  take  care  of  me  as  long  as  I  live.  I  will 
make  it  all  right."  This  request  to  leave,  and  O'Conner's 
reply,  constituted,  so  far  as  the  e\'idence  furnishes  any  light, 
the  whole  of  the  negotiation  of  the  important  contract 
whereby  the  complainant  stripped  himself  of  all  his  prop- 
erty for  the  promise  of  an  unknown  married  couple  to  give 
necessary  support,  medical  attendance  ichen  reqairedy  and  to 
pay  the  expenses  of  his  burial.  The  act  was,  perhaps,  the 
most  important  of  his  life,  and  one  that  a  sensible  man, 
having  the  use  of  his  senses,  would  have  given  the  most 
deliberate  consideration.  His  knowledge  of  the  character, 
temper  and  disposition  of  the  defendants — matters  of  the 
highest  importance  to  a  person  who  was  about  to  place 
them  in  a  position  where  they  would  have  the  power  to 
make  his  remaining  days  miserable — must  have  been  only 
such  as  he  could  have  acquired  while  in  a  drunken  sleep. 
However,  if  this  deed  was  the  act  of  a  rational  mind,  vol- 
untarily done,  without  artifice  or  fraud  on  the  part  of  those 
to  be  benefited  by  it,  this  court  has  no  power  to  invalidate 
it.  The  courts  cannot  protect  the  rash  against  the  conse- 
quences of  their  acts,  no  matter  how  disastrous  they  may 
be,  if  thev  are  done  voluntarily,  and  not  induced  bv  craft  or 
fraud. 

The  question  here  is :   Is  this  deed  the  act  of  a  drunken 
mind  ?    Did  the  purpose  to  make  it  originate  in  a  mind  dis- 
ordered   by  prolonged    drunkenness?     There   can    be   no 
doubt  O'Conner's  mind  was  in  a  state  of  temporary  derange— 
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men t  when  he  went  to  the  house  of  the  defendants;  it  is 
clear  he  was  unfit  then  to  engage  in  any  act  requiring  judg- 
merxt  and  memory ;  it  is  proved,  beyond  dispute,  when  he 
was   -taken  away  he  had  the  delirium  tremens,  and  was  so  weak 
as  to  be  unable  to  walk  without  assistance.     The  intention 
to  make  the  deed  was  first  expressed  on  Monday,  March 
the   5th ;  it  was  drawn  on  Tuesday,  the  6th,  and  executed 
Wednesday,  the  7th.     We  have  no  information  showing  the 
corci  plain  ant's  condition  on  Monday,  except  that  furnished 
by  t:l:ie  defendants.     The  complainant  swears  that  all  trace 
of  o^verything  occurring  in  this  house,  after  he  had  been 
thex*o  an  hour  or  two,  is  completely  blotted  from  his  mem- 
ory,   and  that  he  has  absolutely  no  recollection  of  anything 
that   transpired  there.     To  him  the  ten  days  spent  there  are 
a  pjxlnful  blank.     The  defendants  say  he  was  sober,  that  no 
liqtic>r  passed  his  lips  from  the  time  he  entered  their  house 
until  after  the  deed  was  executed ;  but  they  admit  he  spent 
i^o^tr.  of   the    intervening    time  in   sleep.      The    husband 
furt:l:ier  says,  on  the  6th,  when  the  deed  was  first  presented 
^^tiimfor  execution,  the  complainant  declined  to  execute 
%  V>cjcau8e  he  was  too  sleepy.     It  is  not  necessary  to  decide 
^hother,  if  this  statement  of  the  defendants  could  be  cred- 
ited   as  true,  the  deed  could  be  pronounced  valid,  for  the 
^xig-encies  of  their  defence  have  compelled  them  to  prove, 
"y  tlie  oaths  of  persons  w^iose  aid  was  indispensable  to  the 
execution  of  their  scheme,  that  two  attempts  were  made, 
^^  the  6th,  to  have  the  deed  executed,  both  of  which  failed, 
"^cjiuse,  to  quote  one  of  the  witnesses,  the  complainant  was 
1^  a  drunken   stupor.     He  was  too  sleepy  to  execute  the 
^eed,  and  his  drowsiness  was  drunken  insensibility.     The 
evidence  is  overwhelming,  that,  on  the  6th,  the  complainant 
^as  80  deeply  intoxicated  as  to  be,  in  the  words  of  one  of 
^^  witnesses,  perfectly  stupid.     "Who  was  responsible  for 
Ws  condition i'     The  defendants  alone  had  access  to  him.    It 
^s  not  shown,  by  direct  proof,  that  he  was  under  restraint, 
W  his  condition  of  mind  and  body  put  him  as  completely 
^^  the  power  of  the  defendants  as  though  they  held  him  a 
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ir»i.r:r.     Hrr  ri:*  rrT^TirtrjT  f^eC'-iiel  fr.r-  Lis  friends: 

"L-r  hi^\*kjjd  ^zf^p.-rZM  tI-t  biiST::*!  Wis  zLx:  propter  place 
L:rL.  L^  tk-hs  Irrfi  "sntL:*-:  iLrr*2::^  a:d.  His  oL»ndiuon  ! 
iLc:r  'X'lj^Ti'iT  l*^re  lo  r>:'i^  f:r  o  ^^l-:  :ha:  iLey  put  hin 
•:-.r  s-r^jr-ir  ir-  -rL:* b  htr  -kvj^^  r^.i-v  i-.-niA  on  the  Oih.  Tl 
etateru^rjT  thai  l>  Ir^ucT  f«is?-{-.i  L:>  ::ris  fr-.'^m  the  time 
-utrr r-r  3  iij^:r  L  :»u?*r  thiT:-  aner  :Le  d^x-d  wis  exeoated,  can 
l»*r  l.K:j>rv<riJ :  it  i^  jisicTTsI'v  niaiiifesT  i:  :s  willfully  false,  i 
iLL?  faii*rh«v.*d  r<rE tiers  ihtrir  ^.viilerj'.v  niteriv  untrustwort 

Aft-er  the  sec'^nd  iiTtenij':  :•>  have  the  deed  executed 
the  »^»th  failed,  the  officer  who  had  l«ei-n  veiled  in  to  take 
acknowk-dirment  advise*i  the  defendants  not  to  let  the  a 
plainant  have  another  dr^jp  of  liquor.  This  advice  ^ 
l^-rhapr-,  well  enough  as  tar  as  it  w^nt,  but  I  confess  t 
painful  astonishment  that  anv  officer,  acting  under  the  o 
gatioij  of  an  oath,  whose  sp»^:-cial  duty  it  is  to  see  that  ev 
f>err<*n  who  executes  a  cc»nveyance  before  him  does  so  un( 
fttandiiJirly,  and  not  through  artifice  or  fraud,  could  be  foi 
in  this  state,  who.  with  full  knowledge  that  a  drun! 
njan  was  about  to  he  induced  to  strip  himself  of  all 
property,  would  i*ermit  the  despoilers  to  go  on  in  the  « 
cution  of  their  fraudulent  scheme  without  indignai 
denouncing  it,  and  warning  them  of  their  danger. 

A  third  attenij»t  was  made,  the  next  daj*.  The  deed  ^ 
then  read  to  the  complainant,  by  the  same  officer  v 
made  two  fruitless  attempts  the  day  before  to  have  it  e 
cuted.  The  complainant  refused  to  sign  it,  because 
embracecl  more  pr(>[»erty  than  ho  intended  to  convey.  1 
deed  was  then  returned  to  the  person  who  had  drawn 
with  notice  of  the  reason  why  the  complainant  would 
execute  it.  The  ser^'ices  of  this  officer  were  then  dispen 
with :  he  was  not  re4uestcd  to  make  another  effi^rt. 
Hays  he  desired  to  avoid  taking  the  acknowledgmt 
Without  further  instruction  or  direction  from  the  comph 
ant,  indeed  without  further  conference  with  him,  anot 
dee<l,  embracing  the  same  property,  was  drawn  by  the  8C 
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eaor  to  whom  the  first  was  returned;  he  procured  another 
offioer  to  take  the  acknowledgment,  and  this  officer,  on  the 
8axn.o  day,  presented  the  second  deed  to  the  complainant, 
^*e^cl  it  to  him,  without  explaining  that  it  conveyed  the  same 
property  exactly  described  in  the  first,  and  procured  him  to 
^xeovite  it.  He  was  in  bed  when  he  signed  it.  The  officer 
was  not  with  him  over  ten  minutes.  He  thinks  he  was 
sotei-.  It  does  not  appear  he  knew,  or  even  suspected,  that 
the  <iay  before  the  complainant  had  been  all  day  in  a  state 
of  stupefaction.  It  is  fair,  I  think,  to  assume  such  knowl- 
^<ig'e  would  have  insured  more  caution  and  deliberation  in 
the  performance  of  his  duty,  and  I  hope  it  is  possible  it 
^iglxt  have  rendered  this  suit  unnecessary. 

further  examination  of  the  evidence  is  quite  unneces- 
It  is  clearly  proved  that  when  the  complainant  went 
^^  the  house  of  the  defendants  his  mind  was  disordered; 
that  the  day  before  the  deed  was  executed  he  was  all  day  in 
^  sta,te  of  drunken  insensibility,  and  that  when  he  was 
^^scued  from  the  custody  of  the  defendants  he  was  suffering 
froxn  delirium  tremens.  In  addition,  the  circumstances 
attending  the  execution  of  the  deed,  as  shown  by  the  evi- 
^^nce  offered  by  the  defendants,  were  not  such  as  to  justify 
^^^  belief  that  it  was  not  procured  by  management  and 
^'tafice.  The  duty  of  the  court  is  clear.  The  complainant 
^  ^mtitled  to  the  relief  he  asks. 

-A.    decree   declaring  the  deed  void,  and   directing  the 

^^fendant  Blauvelt,  with  whom  it  has   been   lodged   for 

'^^^ord,  to  surrender  it  for  cancellation,  will   be  advised. 

ITie  defendants  Charles  and  Sophia  Kempt  must  pay  costs. 

11 
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Joseph  Ratzkr 

r. 
JoBS  Ratzbr. 


1.  The  coartf  as  a  general  rule,  will  not  stay  the  execatxm  of 
interlocutory  decree  pending  an  appeal,  unless  its  execution  will  ren. 
der  it  impossible  to  set  the  appellant  right  again  in  case  he  is  aucoea^ 
ful  on  the  appeal. 

2.  This  court  follows  the  English  practice  in  all  cases  not  provid 
for  by  statute,  or  covered  by  a  rule  of  practice  of  its  own. 

3.  An  appeal  from  a  decree  directing  an  account  to  be  stated, 
not  stay  the  accounting. 

4.  In  considering  an  application  to  stay  the  execution  of  an  inter- 
locutory decree  pending  an  appeal,  the  court  must  assume  the  decree  to 
be  right. 


On  motion  to  stay  the  taking  of  an  account,  pending  an 
appeal  from  an  interlocutory  decree. 

Mr.  James  B.  Vredenburgh^  for  motion. 

Mr.  C.  B.  Harvey y  contra. 

The  Vicb-Chancbllor. 

The  defendants,  who  have  appealed  from  an  interlocatoiy 
decree  directing  that  an  account  be  stated  among  certain  of 
the  parties  as  copartners,  (1  Stew.  136)  ask  a  stay  of  the  account 
pending  their  appeal.  They  say  there  was  no  copartner 
ship,  thus  disputing  the  main  fact  on  which  the  decree  rests. 

Under  the  rules  of  this  court,  nothing  short  of  an  order  of 
this  court  or  the  court  of  errors  and  appeals,  will  arrest  the 
account.     {Bule  20.) 

Such  applications  are  addressed  to  the  discretion  of  the 
court.  The  rule  governing  the  exercise  of  this  discretion 
seems  to  be  this :  If  an  execution  of  the  decree,  pending 
the  appeal,  will  make  it  impossible  to  set  the  appellant  right 
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ag'a.in,  in  case  he  is  succfessfiil  on  the  appeal,  then  a  stay 
shoold  be  ordered ;  but  if  a  stay  is  not  necessary  to  preserve 
his  rights,  in  case  he  is  successful  on  the  appeal,  then  it 
should  not  be  granted.     Schenck  v.  Conover,  2  Beas.  31. 

In  all  matters  not  covered  by  statutory  regulation,  or  a 
definite  rule  of  practice  of  our  own,  this  court  follows  the 
English  practice.  West  v.  Pagc^  1  Stock.  203 ;  Schenck  v. 
CkynoveTj  supra. 

In  Nerotv.  Bumand^  2  Rn^s.  56,  Lord  Eldon  held,  that  an 
appeal  was  no  ground  for  staying  an  account,  adding,  g^xi" 
Brarlly  speaking  the  court  never  stays  an  account.  Mr. 
I^aniell,  in  his  Treatise  on  Practice^  says  :  "  The  court  will 
never  suspend  proceedings,  under  the  decree,  on  the  mere 
ground  that  if  they  are  prosecuted,  the  parties  will,  if  the 
decree  is  reversed,  be  put  to  unnecessary  expense.  Thus,  it 
IS  not  the  habit  of  the  court  to  suspend  the  taking  of  an 
Recount."  2  Dan.  Ch.  Pr.  1470.  Mr.  Smith,  in  his  work  on 
^^^hctTvcery  Praeike^  says :  "  Taking  an  account  will  not  be 
®^^yed  pending  an  appeal."     2  Smith's  Ch.  Pr.  70. 

"These  citations  sufficiently  illustrate  the  English  practice. 
t  rule  seems  to  be  definitely  settled  that  an  account  will 
be  stayed  pending  an  appeal. 
In  dealing  with  applications  of  this  kind  the  court  must 
ime  its  decree  to  be  right.     Judgment  is  never  pro- 
^^^tinced  until  the  conscience  is  satisfied.     As   the   court 
imes  the  decree  to  be  right  until  reversed,  it  is  very 
lous  of  staying  proceedings,  and  the  bias  is  always  in 
^"v-or  of  the  party  holding  the  decree.      WiUan  v.  Willan^  16 
€«.  216.     Proceeding  on  this  assumption,  the  complainant 
^^  obviously  entitled  to  have  the  accounting  proceed.    He 
*^^8  a  right  to  have,  at  once,  the  benefit  of  the  evidence  of 
^ne  parties  ordered  to  account,  and  all  the  means  of  proof 
^xider  their  control.     The  object  of  the  account  is  merely  to 
^^ertain  whether  or  not  the  defendants  owe  the  complain- 
ant, and,  if  they  do,  to  fix  the  amount.     They  can  only  be 
^^mpelled  to  pay  by  final   decree;   an  appeal  from  that 
"Within  the  time  limited  by  the  rules  will  stay  process.     If 
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the  present  decree  is  reversed,  the  extent  of  the  injury  to 
the  defendants  will  be  the  costs  incurred  in  taking  the 
account.  That  is  too  slight,  in  my  judgment,  to  justify  the 
court  in  depriving  the  complainant  of  the  present  benefit  of 
his  decree. 
The  application  must  be  denied. 


William  McKinlby  and  others 

V. 

Thb  Chosen  Freeholders  of  Union  County. 

1.  A  court  of  equity  has  power  to  enjoin  a  fraudulent  or  unlawful 
appropriation  of  public  moneys  by  a  board  of  chosen  freeholders. 

2.  The  acts  of  a  board  of  chosen  freeholders,  within  the  limits  of 
their  power,  are  not  reviewable  by  the  courts. 

3.  Chosen  freeholders  may  lawfully  bridge  a  canal,  or  a  water-course 
created  by  surface  water. 

4.  The  right  of  determining  where  bridges  shall  be  built  is  commit- 
ted to  the  chosen  freeholders,  and,  so  long  as  they  exercise  their  power 
honestly,  their  judgment  is  not  open  to  review  in  the  courts. 

5.  Notice  from  an  overseer  of  the  highways  is  not  necessary  to 
authorize  the  board  to  build,  rebuild  or  repair ;  they  may  do  either 
without  notice. 

G.  A  court  of  equity  is  not  the  tribunal  to  correct  the  errors  of  the 
subordinate  departments  of  government. 


On  filing  the  bill  an  order  was  granted  enjoining  the 
defendants  from  appropriating  any  public  money  to  pay  for 
the  bridge  in  controversy,  and  requiring  them  to  show  cause 


Note. — At  common  law,  it  seems,  counties  were  bound  to  repair 
bridges  erected  over  such  water  only  as  answers  the  description  of 
fiumen  vel  cursus  aqua:.  Bridges  v.  Nichols,  Fin.  Bridges  (A)  pL  13;  Hex 
V.  Oxfordshire,  1  B,  &  Ad,  289 ;  Rex  v.  WhUney,  3  Ad.  &  EL  69 ;  Rex  v. 
Lancashire,  2  B,  &  Ad,  813. 
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why  an  injunction  should  not  issue  pursuant  to  the  prayer 
of  tilie  bill.     This  order  was  heard  on  bill  and  answer. 


r.  Parrott  and  Mr.  Joseph  B.  Alwardj  for  motion. 
Jtfr.  WiUiam  B.  MaxsoUj  contra. 

Thb  Vice-Chancbllor. 

Three  tax-payers  of  Union  county  seek,  by  this  court,  to 
present  the  board  of  chosen  freeholders  of  that  county  from 
mstldng  what  they  allege  will  be  an  illegal  and  fraudulent 
apx^Topriation  of  public  moneys.     The  power  of  this  court  to 
introrfere,  by  injunction,  to  prevent  a  public  body  or  func- 
tionary from  making  a  fraudulent  or  unlawful  appropriation 
of   moneys  raised  by  taxation,  is  undoubted.     Kerr  on  Inj. 
5T3 ;  High  on  Inj.,  §§  373,  793. 

The  bill  charges  that  the  chosen  freeholders  have,  without 

authority  of  law,  constructed  an  expensive  stone  trench, 

sluice  or  drain  under  and  across  the  public  highway,  near 

the  Cranford  depot  of  the  New  Jersey  Central  Railroad,  in 

the  township   of  Cranford,  the   dimensions  of  which  are 

given ;  that  there  is  no  stream',  rivulet  or  water-course  now 

running  through  it,  and  there  is  none  iu  that  locality  which 


^ere  shallow  water  was  confined  by  abutments,  to  prevent  the 
overflowing  of  adjoining  meadows,  it  was  left  to  the  jury  to  determine 
whether  it  was  a  bridge.     Bex  v.  Gloucestershire^  1  Car,  &  M,  217. 

Part  of  a  bridge  may  consist  of  arches,  under  which  the  water  does 
not  continually  flow.     Beg.  y.  Derbyshire,   2  Q.  B.  745. 

A  structure  over  a  canal  is  not  a  bridge  for  the  non-repair  of  which 
a  county  can  be  indicted.  State  v.  Hudson  Co.,  1  Vr.  137  ;  see  People 
V.  Canal  Trustees,  14  111.  402. 

Nor  a  foot-bridge  formed  by  three  planks,  about  nine  or  ten  feet 
long,  and  a  hand-rail,  which  carries  a  public  foot-path  over  a  small 
»^f^am.  ji^  y^  Southampton,  14  E.  L.  &  E.  116, 18  Q.  B.  841. 
^'i<«r,  as  to  a  foot-path  which  constituted  part  of  a  bridge,  and  had 
o€en  recognized  as  such  by  frequent  repairs.  Wayne  Co.  v.  Bern/,  5 
Ind.  2«6;  gee  Bee4  v.  Hanger,  20  Ark.  625 :   Bex  v.  kiddleMX,  3  Barn,  tk 

A  foot-path  for  travelers  constitutes  a  part  of  a  bridge,  therefore,  a 
mere  »M//^^^  used  exclusively  for  the  passage  of  railroad  cars,  is  not 
T;    ^^9^  ^^'  ^'  f^^fx^f^'^n  Land  Co.  2    Beas.  81,  503.  1   Wall.  116,  3 
**^^.782;  Lake  v.  Virginia  Co.,  7  Nev.  294. 
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-tuoiilors  of  Union  Co. 


.>?    ijrough  it;    that  the  i:r>unJ 

.^.:v  dvYy  and  entirely  frt-e  dr«^m 

.i.    iiU  erection  cannot  be  called  a 

V    LiMii,  but  is  simply  an  expensive 

. ...  ic  of  any  public  use  whatever, 

c  raaile  to  serve  as  part  of  a  sewer 

.■nl. 

.^■.  i,  it  was  built  for  the   purpose  of 

.tveii>  of  Union  county,  and  that  this 

A   accomplished  by  an  appropriation  of 

.t\  tor  it.     From  this  Bummarv,  it  will  be 

.  I  .>f  this  action  is,  that  the  chosen  free- 

iMudulently  misapply  the  moneys  place<l 

.,. .    or  certain  public  uses,  in  paying  for  a 

..  '.\  useless  and  unnecessary,  that  their  deter- 

A  it  cannot  be  deemed  an  exercise  of  discre- 

,     !iil  prostitution  of  the  power  committed  to 

.VI  :  j  •resents  a  state  of  facts  so  ra<lically  dittereut, 

. .,  .1!  i.il  particular,  from  that  presented  by  the  bill, 

■II  nil  to  believe  they  both  relate  to  the  same 

ivrrs  tliat  the  erection  in  question  is  a  substitute 

uil.ir   l»ri«lge,  built  by  order  of  the  board,  on  the 


,     .iiiii»»i   luiiM  a  briflge  over  an  inlet  of  the  sea.      Common- 

..  .,.   ,'»<".,  1    Pirk.  179-  State  v.  DlfM^y  4  Jone^  (.V.   C)  Law 

V      \>it''.,*'n.\  40  ^f^,  4:>5  ;  seo  Aft' t/- Gen.  v.  Stevens,  Sax,  370; 

.  ,.     X.  .1/r.W/.  14  Afjb.  Pr.  {X.  .V.)"4J9;  Groton  v.  Ilurlburt,  22 

,     ■ ,"    '  <yitV  V.  Frcctntinj  7  La.  An.  300;  Hiekok  v.  //m«,  23  Ohio 

^       ,     iiiv-  *»r  l»i»:inN  owr  a  ditch  dug  by  a  city  for  its  own  use,  was 

:    ..)..«  I   lii'idirc     liusrh  v.  Dat'^npDrt,  i)  Iowa  443;  see  Jiat/mond  v. 

.,    !'./</*.   r)24  ;  AUentowix  v.    Kranurrj    73    Pa.  St.  406;  Requa   v. 

.      .    '   ..  |,»  .V.   V,  12U. 

,,   .,  ..ni'i  Tor  the  pusssi^ie  of  travolers,  erected  over  a  railroad  where 

...     •(  'HI  r-^tiihlish*"!  liiirhway.  are  bridges.     State  v.  Gnrham^  37  Me, 

,  ,1      V  Wi«  V.  Jhv:is,  77  Pa.  St.  317  :  see  State  v.  Dover,  46  N,  H.  452. 

|.,\miIv  what  constitutes  a  bridge  in  a  particular  case,  is  a  question 
il  (mi'I.  i'»ith«'r  than  of  law.  7iVx'  v.  W/iittiry,  3  A*i.  tfr  A7.  69;  Tolland  v. 
'     iAnJi^n,  26  (.V);i«.  578  ;  Morelaud  v.  Mitchell,  40  /owa  394. 

llM  Ixwn   held  that  a  bridge  is  a  mere  substitute  for  a  ferry. 
k  V.  Saratoga  li.  i?.  t*o.,  15  Wend.  133 ;  see  Ward  v.  Gray,  6  B.  d'  & 
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sfime  site,  about  four  years  ago,  and  which  proved  too  small 
ix)  carry  away  the  water  accumulating  there ;  that  in  heavy 
rains,  and  when  large  bodies  of  snow  melt,  a  large  body  of 
ivater  collects  at  the  point  where  this  bridge  is  built,  render- 
ing it  not  only  necessary,  but  indispensable  to  the  con- 
venience and  safety  of  public  travel,  that  it  should  be  carried 
across  the  highway  by  a  bridge,  the  surface  being  much 
Jower  on  one  side  of  the  road  than  on  the  other. 

So  much  of  the  equity  of  the  case  of  the  complainants  as 
rests  upon  the  charge  that  this  bridge  was  built  merely  to 
cover  a  wanton   misappropriation    of   public    moneys,    is 
effectually  met  and  overcome  by  the  answer.     The  present 
strvicture  is  not  a  new  project.    It  is .  distinctly  affirmed  the 
present  bridge  takes  the  place  of  a  prior  one,  which  was 
bixilt  and  paid  for  by  the  county  without  a  question  being 
raised  as  to  the  propriety  of  the  expenditure.     Two  diiSerent 
bocLTds  have  concurred  in  deciding  that  a  bridge  on  this  site 
IS  necessary.     No  wrongful  purpose  is  imputed  to  the  first. 
If     the  determination   of   either  board  was  made  in  the 
feir  exercise  of  pow^er  conferred  upon  it  by  law,  its  judg- 
ment is  not  subject  to  review  by  the  courts.     The  courts 
cannot  control  them  in  the  proper  exercise  of  their  powers. 
It  18  only  when  they  transcend  their  powers,  or  clearly 


By  the  New  York  statute,  county  commissioners'  liability  is  confined 
to  bridges  over  actual  streams.     Wright  v.  Smithy  27  Barb,  621. 

A  public  bridge  is  merely  a  part  of  the  public  road.  People  v.  OtwiV*, 
4  A>6. 150 ;  Bapho  v.  Moore,  68  Pa.  St.  404 ;  Troj/  v.  Cheshire  B,  B.  Co.,  3 
fott.  (X  H.)  83 ;  see  Freedom  v.  Ward,  40  Me.  383 ;  Gallia  Co.  v.  Hoi- 
<^h,  7  Ham.  (0.)  366:  Baird  v.  Clark,  12  Ohio  St.  87;  McVicker  v. 
-*>oWg  0).,  25  Ohio  St.  608  ;  Bex  v.  Bucks,  12  East  192. 

So  held  in  a  city.  Chicago  v.  Powers,  42  III.  169 ;  see  Beaver  v.  Man- 
ehader,2^L.  J.  (Q.  B.)  SU -,  S/iartle  v.  Minneapolis,  17  Minn.  308;  Man- 
^^^ V.Dubuque,  29  Iowa  73. 

But  an  indictment  for  not  repairing  a  highway,  will  not  be  sustained 
oy  proof  of  a  defective  bridge.     State  v.  Canterbury,  28  N.  H.  195. 

A  structure  over  a  ravine  which  was  dry  most  of  the  time, — Held  to 
be  a  bridge.     Taylor  v.  Davis,  40  Iowa  295;  see  Topeka  v.  Tattle,  5  Kan, 

The  abutments  are  part  of  a  bridge.  Sussex  v.  Strader,  3  Hart.  108 ; 
j^'  on  Highways,  {40,  note  (1);  Bardwell  v.  Jamaica,  15  Vt.  438;  see 
^>weW  V.  Sonoma  Co.,  25  Cal.  313 ;  Tolland  v.  Willington,  26  Conn.  578. 
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the  bridge  is  located,  and  the  chosen  freeholders  of  the  two 
next  adjacent  townships,  or  a  majority  of  them,  shall  be 
authorized,  if  they  think  proper,  to   order  that  the   said 
bridge  shall  be  built,  rebuilt,  or  repaired.     The  language 
selected,  it  will  be  observed,  confers  very  large  discretionary 
powers ;  the  freeholders  are  made  the  sole  judges  whether 
it  is  proper,  or  necessary,  or  judicious  to  build,  rebuild,  or 
repair,  and  they  are  left  without  restriction  or  direction  as 
to  locality  or  material.     The  supreme  court,  in  defining  the 
powers  granted    by  this  provision,   has  said :     "  The  law 
does  not  define  under  what  circumstances,  or  in  what  situa- 
tions they  may  order  the  building  or  rebuilding  of  a  bridge, 
hut  leaves  it  to  their  judgment  and  discretion,  and  this  dis- 
cretion cannot  be  taken  from  them  and  transferred  to  the 
coturts."     State  v.  Freeholders  of  Essex^  3  Zab.  214.      The 
courts  have  no  right  to  interfere  with  the  action  of  any  of 
the  agencies  of  government  entrusted  with  power  to  be 
exercised  according  to  their  discretion,  so  long  as  they  act 
w^ithin  the  limits  of  their  power.     Plum  v.  Morris  Canal  Cfa., 
2  Stock.  260. 

Bridges  are  built  over  streams,  where  they  cross  the 
public  highway,  to  facilitate  travel,  and  to  render  it  con- 
^^nient  and  safe  at  all  times.     The  object  of  their  erection 


Ordinarily,  there  must  be  a  highway  existing  at  each  terminus  of  a 
?.r*^Ke,  to  justify  its  erection  as  a  public  charge.  People  v.  Supervisors^ 
VX  J'^i.  256 ;  Broadnax  v.  Oroom,  64  N.  C.  244 ;  Beckwith  v.  Whalen,  9 
'-'vn  (A^  r.)  408 ;  see  People  v.  Meach,  14  Abb,  Pr.  (N,  S.)  429. 

•^1  though,  whether  there  would  be  such  access  to  the  bridge  as  to 
^'^Kt?'  it  of  public  utility,  is  a  question  for  the  jury.  State  v.  NortU- 
""^J^land,  44  N.  IL  628. 

*  iiat  the  approach  on  one  side  is  j)rivate  property,  will  not  relinvo  a 
?^^*^ty  from  the  duty  of  refuiring  a  bri«lge.  State  v.  Wood  Co,,  41  Wis. 
^}   *ee  Bingham  v.  Sfarion  Co.,  55  InH.  113. 


^t  is  no  defence  to  an  indictmont  of  a  town  for  not  rt^pairing  a  road, 
that  such  repairs  would  bo  u»«oloss  bocauso  tho  :ii)|>roarh  of  u  bridfio 


^nnwting  with  that  jiart  of  the  road  has  boon  carried  awav,  and  not 
"^^Uilt.    tWi.  V.  Dcerfcid,  ()  Aflcn  449. 


170  CASES  IX  CILVyCERT.  [29  Eq. 


McKinley  v.  ChoMn  Freeholders  of  Union  Co. 

is  to  remove  either  a  permaneDt  or  temporary  obstmction. 
Some  streams  are  so  deep  that  thej  cannot  be  croesed  at 
any  time  except  on  a  bridge^  while  others  are  not  impas- 
sable except  when  flooded,  but  a  bridge  is  indispensable  to 
a  free  and  safe  passage  over  either  at  all  seasons,  and  in  all 
conditions  of  the  stream.  A  free  and  safe  passage  over  all 
portions  of  the  public  highway  is  the  common  right  of  everj 
citizen.  An  artificial  water-course  may  be  a  more  serious 
obstruction  than  a  natural  stream.  A  public  road,  laid  oul 
over  a  canal,  would  be  useless  and  impassable  until  the 
canal  was  bridged.  Can  there  be  the  slightest  doubt  thai 
the  building  of  a  bridge  over  the  canal  in  such  a  case  would 
be  a  legitimate  exercise  of  the  power  committed  to  the  free- 
holders ?  So,  too,  the  laying  out  of  a  public  road  over  2 
railroad  cut,  thirty  feet  deep,  would  render  a  bridge  abso- 
lutely necessary  to  any  use  of  the  road  whatever  at  thai 
point.  It  is  not  necessary  now  to  decide  whether  the  erec- 
tion required  in  such  a  case  could  be  considered  a  bridge 
in  the  sense  in  which  that  term  is  used  in  the  statute  con- 
ferring power  on  the  freeholders,  or  not,  but  it  is  a  well- 
known  fact,  bridges  at  such  places  have,  in  several  instances 


Where  one  terminus  of  a  bridge  was  on  a  street,  and  the  other  on  ai 
ordinary  road,  see  Dively  v.  Cedar  FalU,  27  Iowa  227. 

A  canal  company  cannot,  by  erecting  a  brid^^e  within  city  limits 
impose  upon  such  city  the  duty  of  keeping  it  in  repair,  nor  that  o1 
opening  streets  for  the  sake  of  access  thereto.  Joiiet  v.  Verley,  35  lU 
58;  see  Meadville  v.  Erie  Canal  Co.j  18  Pa.  St.  06;  Plum  v.  Morris  Cana 
Co.,  2  Stock.  256 ;  Brookins  v.  Central  R.  R.  Co.,  48  Oa.  523  ;  Slate  V 
Yarrell,  12  Ired.  (N.  C.)  130 ;  Erie  v.  Erie  Canal,  59  Pa.  St.  174. 

The  public  must  build  a  bridge  on  a  liighway  laid  over  an  artificia 
water-course.  Perley  v.  Charulhr^  6  ;lf^?T.  454 ;  People  v.  Canal  Trustees 
14  M.403 ;  Oroton  v.  lla'mes,  36  N.  II.  388 :  see  Rev.  Roads,  p.  1017,  J  120 

Aliter,  where  tlie  highway  is  laid  out  bofor-'^  the  r.iilroad  or  canal,  &c 
Morris  Canal  Co.  v.  State,  2  Zah.  537,  4  Zah.  63 ;  Indianapolis  v.  McClure,  i 
(^rt.  ilnd.)  147;  Nobles  v.  Langley,  66  N.  C.  287  ;  Rex  v.  Kerrison,  3  M 
AS.  526;  Rexy.  Lindsey,  14  East  ^\1  yljowrey  v.  Delphi,  55  Ind.  250 
Trenton  Water  Power  Co.  Case,  Spen.  659 ;  Sampson  v.  Ooochland,  5  Graft 
(Va.)  241  ;  Sawi/er  v.  Northfield,  7  Cush.  490;  Peoplew.  Troy  R.  R.  Co.,  3< 
How.  ;V.  (N.  Y.)  427 ;  People  v.  Chicago  R.  R.  Co.,  67  III.  118  ;  see  Lovis 
ville  Co.  V.  Murphy,  9  Bush  (Ky.)  522;  Dygert  v.  Schenck,  23  Wend,  446  ; 
Sherm,  <h  Red/,  on  Neg.,  J  358. 

The  liability  of  the  town,  however,  remains.     Whari.  on  Neg.^  {  969. 
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T)een  built  by  the  freeholders,  and  paid  for  with   county 

Ands,  without  question   or    complaint      On  the    present 

application  it  must  be  taken  as  true  that  the  bridge  in 

<jue8tion  is  erected  over  a  water-course  created  by  surface 

-xvsLter  alone.     Such  collections  of  water  may,  under  certain 

c^ircumetances,  constitute  a  natural  water-course,  and  confer 

upon  those  through  whose  lands  it  flows  the  same  rights 

"tli^y  would  have  in  a  stream  fed  by  perennial  springs. 

Xn  Earl  v.  DeHart^  1  Beas.  280,  the  court  of  errors  and 
appeals  approved  Chancellor  Williamson's  definition  of  a 
iia,'t:aral  water-course.     He  said:  "If  the  face  of  the  country 
is    ^uch  as  necessarily  collects  in  one  body  so  large  a  quantity 
of    "water,  after  heavy  rains  and  the  melting  of  large  bodies 
of*    enow,  as  to  require  an  outlet  to  some  common  reservoir, 
an<3  if  such  water  is  regularly  discharged  through  a  well- 
de-fined  channel,  which  the  force  of  the  water  has  made  for 
^ts^lf^  and  which  is  the  accustomed  channel  through  which 
^t    flows  and  has  flowed  from  time  immemorial,  such  chan- 
nel is  an  ancient,  natural  water-course.^'     The  accuracy  of 
ttie  definition  is  not  questioned  by  Bowlsby  v.  Speer^  2  Vr, 
^Sl.    In  the   same   opinion   it  is  said:     "Whether  it  is 
^cit^itled  to  be  called  an  ancient  water-course,  and,  as  such, 
^^gal  rights  can  be  acquired  and  lost  in  it,  does  not  depend 


^ut  not  if,  after  the  owner  has  built  puch  bridge,  a  wider  one  is 
^Jjliaired,  and  is  built  to  accommodate  the  public  travel.  Phasnixvilie  v. 
^^tnixvUU  Co,f  45  Pa.  St.  135;  see  Heacock  v.  Sherman^  14  Wend.  58  ; 
^^^  V.  8iarreyf  2  Camp.  455. 

Qt  it  is  accepted  bv  the  public  by  laying  out  a  road  over  it.  Newlin 
▼.  Zhm,  77  Pa.  iSf.  317. 

^he  abandonment  of  part  of  a  canal  by  legislative  authority  doe»  not 
*^^nerate  the  company  from  repairing  the  bridges  on  such  part.     Pfnn. 
i?'  T.  ParU^e  Co.,  27  Ohio  St.  14 ;  see  State  v.  Morris  Co.,  1  South.  165 ; 
^"^^^Mge  V.  CharUstown  Co.,  7  Met.  70. 

^J^either  the  legislature  nor  common  council  can  authorize  an  elevated 
"*^^ge  to  be  built  over  a  public  street,  to  the  detriment  of  adjoining 
^^ers.    Knox  v.  New  York,  55  Barb.  404. 

Whether  a  mill  or  a  road  is  the  more  ancient  is,  properly,  a  question 
wthejuiy.  MuUioUand  v.  Brownrigg,  2  Hawks  (N.  C.)  349 ;  see  Wobum 
^*  Btmhauf,  101  Mass.  193. 

f, town  in  liable  for  defects  in  a  bridge  that  is  only  used  when  an 
^joining  ford  is  impassable.  Bex  v.  Northampton,  2  M.  &  S.  262 ;  see 
^▼.  BMdfciiyAam,  4  Qmp.  189 ;  Rex  v.  Dwon,  By.  ds  M.  144. 
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upon  the  quaotitr  of  water  it  discharges.     Many 
streams,  which,  if  dammed  off!   would   inundate 
region  of  country,  are  dry  for  a  large  portion  of  th 
It  is  matter  of  common  and  general  information,  tl 
of  our  streams  which  at  times  are  very  rapid  and  tn 
are  created  wholly  by  surface  water,  having  no  livinj 
and  which,  if  not  bridged,  would,  in  freshets,  be  im 
for  days  at  a  time.     There  can  be  no  doubt,  I  tl 
freeholders  have  power  to  bridge  such  streams,  and 
safety  of  public  travel  requires  its  exercise  wherei 
lie  roads  cross  streams  of  this  character.     The  thirc 
of  the  act  respecting  bridges  {Rer,  p.  85)  provides 
expense  of  a  bridge  costing  less  than  ?50  may  be 
upon  the  county,  and  the  thirty-eighth  section  of  the 
{Rev.  p.  1003)  authorizes  overseers  of  the  highways 
such  brids:es  as  can  be  built  bv  common  laborers.    Tl 
visions,  considered  in  connection  with  the  other  fa< 
tioned,   demonstrate   clearly,   I   think,   that    the 
committed  to  the  chosen  freeholders  the  power  of 
bridges  wherever  thev  are  nocessarv  to  the  safet^ 
nience   and   freedom  of  public  travel.     To  them 
mitted  the  discretion  of  docidinir  where  thev  are  n< 
and  so  lonsr  as  thev  exercise  their  discretion  honei 
to  the  best  of  their  abilitv,  and  not  to  further  a  con 
pose,  their  determinations  are  beyond  the  supervisoi 
of  anv  court. 


But  not  for  d<»fects  in  a  ford  used  becau'*e  a  bridge  is*  out 
Shmn.  «t  Red/,  on  X^g.,  3  '^S9j  note  (3)  :  ffackson  v.   Greene^  76  j 
/>fly  V.  CrMsman,  4  X.  Y.  Sup.  Ct.  122:  but  see   Erie  v.  Schtring 
Si.  :584:   Gr^yn  v.  Bridge  Crrek\  3S   U'w.  449. 

Thi?  liability  of  a  ^o?rw.y/f//i,  at  common  law.  has  been  deni' 
v.^  ^r.irfi>i,  4'Mirh.  5.)7:  L.'oni  v.  IW'.r.  2<1  .lAVA.  148:  Tl 
A'f'rrfprr^  ')'>  ///.  34^'» :  f\u39'/!  \\  Sf.  >ih<>n,  .")7  //'/.  o") :  -^oe  Whart 
^/2*V)  ;      7>>y/.>7i  ON  Man.  Corp.,  {  7Sr.. 

For  mo<ie  of  pleading  in  oa-sp'*  of  djinia<:os  sustained,  seo 
Prttfrriefr^Sj  «(*(:.,   lf'>   Pn-k.  541  :  IIv>:<h-.'f    \.   . I '/.<•>/.,  ^.;  (\.,^  44  A 
GriiwoU  V.  Gallup,  22  Cmn.  208  :  Fn-ktWt  (',..  v.   tr;/V.xm.«,  9  T 
4^)Z\  Mechanic'^ixag  \ .  Mtn-dith,  'A   VI.  S4  :  R'n-st  \ .   Gui<hnu  42 
iitixiih  V.  WrighL  27  B*irh.  021  :   IkirtlcH  v.  Crozixr,  17  -Inhn^,  4;>9.- 
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is  also  insisted  that  the  freeholders  were  not  authorized 

t;o  ^ct  iu  this  instance,  because  they  were  uot  called  together 

l>jr    an  overseer  of  the  highways.     The  second  section  of  the 

l>ri<3ge   act  already   referred  to,  provides    that   when    the 

►ense  of  erecting,  rebuilding  or  repairing  a  bridge  shall 

ced  $50,  and  be  less  than  $500,  it  shall  be  the  duty  of  an 

Tseer  of  the  highways  to  call  the  freeholder  of  the  town- 

j>  where  the  bridge  is  located,  and  the  freeholders  of  the 

next  adjacent  townships,  together,  at  a  certain  time  and 

I,  by  written  notice,  under  his  hand,  for  the  purpose  of 

ing  the  same  into  consideration,  and  power  is  then  con- 

upon  the  three,  or  a  majority  of  them,  to  take  such 

on  as  they  may  think  proper.     Notice  from  an  overseer, 

it  xiQ  contended,  is  a  condition  of  the  power.     It  is  clear  it  is 

^ot;  made  so  by  express  words ;    if  it  exists,  it  arises  by 

'  ixixplication. 

I  am  unable  to  discover  anything  in  the  act,  or  in  the 
connection,  or  the  relation  of  these  officials,  which  gives  the 
^•Hghtest  support  to  this  view.     To  hold  that  notice  from  an 
ov^eraeer  of  the  highways  is  an  indispensable  preliminary  to 
B.iiy  valid   action   by   the   freeholders   respecting  bridges, 
Would  make  that  officer  a  much  more  important  functionary, 
^u   the  management  of  county  affiiirs,  than  he  has  hitherto 
^en  understood  to  be,  and  would  concede  to  him  an  author- 
ity and  importance  quite  unsuited  to  his  office.     I  think  the 
statute  must  be  construed  to  give  the  freeholders  the  right 
to  exercise  their  power  in  respect  to  bridges  without  notice 
trom,  and  independent  of,  any  action  by  an  overseer  of  the 
highways,  and  that  the  duty  enjoined  by  the  statute  upon 
the  overseers  to  give  notice,  is  a  mere  measure  of  precau- 
tion, designed  to  secure  prompt  action  by  the  freeholders  iu 
^'^  public  travel  is  interrupted  or  rendered  dangerous  by 
theeudden  destruction  of  a  bridge  or  serious  injury  to  it. 

It  is  also  said  that  the  bridge  in  controversy  was  an 
unauthorized  structure,  because  its  erection  was  not  sanc- 
tioned by  tiie  requisite  number  of  freeholders.  It  would 
•^wa  to  be  quite  difficult  to  reconcile  this  averment  with 
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the  prior  one,  charging  the  whole  board  with  having  bui 
this  bridge  without  authority  of  law,  but  if  its  truth 
admitted,  still  the  case  made  will  not  entitle  the  complai 
ants  to  the  aid  they  ask.  Something  more  than  mere  err 
or  irregularity  must  be  shown.  The  board  answers  ai 
defends  the  legality  of  the  structure.  No  fraud  is  charge 
or  shown.  In  this  condition  of  affairs  it  is  apparent  tl 
complainants  are  in  the  wrong  forum.  The  supreme  ecu 
is  the  proper  tribunal  to  review  the  action  of  inferior  trib 
nals,  and  to  correct  the  errors  .and  irregularities  of  tl 
subordinate  agencies  of  government.  Morris  Canal  Cb. 
Jersey  Cityy  1  Beas.  252.  Gases  may  arise  involving  tl 
same  questions  presented  by  this  case,  which  it  will  be  tl 
duty  of  this  court  to  take  cognizance  of  and  determine,  b 
to  render  such  action  proper  they  must  be  marked  by  sob 
well-defined  equity  not  discoverable  in  the  record  of  tl 
case  as  it  now  stands. 

The  order  to  show  cause  must  be  discharged.  The  ca 
presented  on  the  bill  made  it  the  clear  duty  of  the  court 
arrest  this  appropriation,  and  an  order  was  according 
made  forbidding  it ;  the  case  made  by  the  answer  reude 
the  discharge  of  the  order  imperative.  It  is  impossible, 
this  stage  of  the  cause,  to  tell  which  representation  of  tl 
fects  is  truthful  and  which  is  fabricated.  The  costs  ma 
therefore,  abide  the  event  of  the  suit. 


Hugh  J.  Jbwbtt,  receiver  of  the  Erie  Railway  Compan 

V. 

Henry  Bowman  and  Sigmund  Drinqer. 

1.  A  bill  alleging  fraud  cannot,  upon  failure  to  prove  fraud, 
turned  into  an  action  of  account. 

2.  Jurisdiction  is  exercised  in  matters  of  account  only  where  soi 
special  cause  is  alleged,  as  where  the  accounts  are  intricate,  or  disoc 
ery  is  prayed,  or  some  other  ground  peculiar  to  equity  exists. 
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3.  Where  an  account  or  any  other  relief  is  incidentally  asked,  if 
relief  on  the  main  ground  is  denied,  the  bill  should  be  dismissed. 

4.  An  agent  of  a  railroad  superintendent  who,  after  a  public  sale, 
revokes  the  sale  by  order  of  the  superintendent,  and  then  sells  the 
Mine  property  at  private  sale  for  a  less  sum  than  was  publicly  bid,  to 
the  same  person  who  bought  it  at  public  sale,  j^ith  the  approval  of  the 
superintendent  both  as  to  quantity  and  price,  cannot  be  convicted  of 
fraud  in  the  transaction  unless  it  is  shown  he  fraudulently  procured 
the  superintendent's  approval,  or  that  he  and  the  superintendent  were 
both  acting  in  fraud  of  their  principal. 

5.  Irregularities  and  carelessness  sufficient  to  arouse  suspicion,  do 
not  supply  the  place  of  proof  of  fraud. 


On  bill,  amended  bill,  answers,  and  proofs. 

Mr,  jR.  Wayne  Parker j  and  Mr.  Cortlandt  Parker ^  for  com- 
pltdnant 

ifr.  Thomas  N.  Mc  Carter ^  for  Bowman. 

Mr.  Socrates  TuMej  for  Dringer. 

Thb  Vice-Chancellor. 

This  action  is  brought  by  the  receiver  of  the  Erie  Railway 
Company  against  a  person  who,  until  just  before  its  com- 
mencement, was  his  purchasing  agent,  and,  also,  against 
Sigmund  Dringer,  a  dealer  in  old  metals,  who,  at  its  com- 
inencement,  was  engaged  in  business  at  Paterson.  The  bill 
presents  a  case  of  fraud.  In  my  view,  the  only  question 
necessary  to  be  considered  in  deciding  it  is,  has  the  com- 
plainant proved  the  frauds  charged  against  the  defendants 
or  either  of  them.  The  question  is  one  of  fact  exclusively. 
J^^o  legal  rules  are  in  dispute,  and  none  need  be  considered 
except  those  which  will  aid  in  solving  the  disputed  questions 
of&ct 

On  the  argument  it  was  insisted  by  complainant's  counsel, 
even  if  it  was  found  there  was  a  failure  of  proof  of  fraud, 
«till  it  would  be  the  duty  of  the  court  to  retain  the  bill  for 
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the  purpose  of  compelling  the  defendant  Dringer,  who,  it 
admitted,  is  largely  indebted  to  the  complainant,  to  accoai^  ^ 
and  make  payment.     I  cannot  adopt  this  view.     The  hi0^  j 
Bets  up  a  case  of  fraud  and  nothing  else.     The  coniplainan 
must  prove  it  or  fail.     He  cannot  charge  a  case  of  fraud,  an 
seek  to  have  the  defendant's  title  to  a  large  amount  of 
property  declared  void,  and  then,  if  he  fails  to  prove  fraud, 
turn  his  bill  into  a  bill  for  an  account,  and  succeed  in  the 
action  as  a  collection  suit.     While  it  is,  undoubtedly,  true 
that  this  court  has  concurrent  jurisdiction  in  matters  of 
account  with  the  common  law  courts,  it  is  also  true  it  will 
not  exercise  jurisdiction  in  every  case.     Whether  it  will  take 
jurisdiction  or  not,  is  a  question  always  addressed  to  its  dis- 
cretion {Seymour  v.  Loiig  Dock  Oo.j  o  C.  E.  Gr.  396)  and, 
as  a  general  rule,  unless  it  appears  the  accounts  are  intri- 
cate, or  discovery  is   necessary,  or  some   other  sufiicient 
reason  is  shown  why  it  should  assume  cognizance,  jurisdic- 
tion will   be   declined.      Nesblt  v.  St,  Patrick's    Churchy   1 
Stock.  76. 

The  bill  in  this  case  does  not  aver  that  there  are  an 
accounts  between  the  defendant  Dringer  and  the  complain 
ant,  growing   out  of  honest  and  legitimate   transactions 
which  are  intricate  or  complicated,  nor  does  it  show  an; 
other  reason  of  justice  or  convenience  why  this  court  shoul* 
take  jurisdiction  of  the  case  as  a  matter  of  account.     Di 
CO  very  and  an  account  are  both  sought;  not,  however, 
distinct  matters  of  relief,  but  simply  as  a  part  of  the 
the  complainant  has  a  right  to  employ,  according  to  the 
usual  practice  of  the  court,  in  attempting  to  establish  tb 
fundamental  facts  of  his  case.     They  are,  at  most,  mere^ 
adjunct  or  incidents  to  the  main  object  of  his  bill.     The^ 
gravamen  of  his  action  is,  that  the  defendant  Dringer,  under*' 
the  pretext  of  purchases,  has  fraudulently  obtained  a  larger 
amount  of  his  property.    He  asks  that  the  title  thus  acquired- 
may  be  declared  void,  and  the  property  restored  to  hina  bj^ 
the  decree  of  this  court.     As  mere  aids  in  proving  the  fraud- 
and  obtaining  full  redress,  he  asks  for  discovery  and  am 
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Isocount.  Under  a  case  thus  made,  it  is  manifest,  I  think, 
if  the  complainant  fails  to  prove  fraud,  his  case  fails,  and  he 
is  entitled  to  no  relief.  It  is  an  established  rule,  that  where 
-discovery  is  sought  as  a  mere  incident  to  some  other  main 
relief,  if  the  principal  relief  is  denied,  the  bill  must  be  dis- 
missed.    Penv.  JR.  R.  Co,  v.  IToppocky  1  Sfcn\  261. 

It  would  seem,  necessarily,  to  follow,  as  a  matter  of 
principle,  that  where  an  account,  or  any  other  relief,  was 
&slced  as  a  mere  incident,  or  in  aid  of  the  main  purpose  of 
tlxe  bill,  if  the  relief  on  the  main  ground  is  denied,  the  com- 
pl£iinant  should  be  dismissed.  I  am  not  willing  to  sanction  a 
ru&le  of  practice  which  will  allow  a  suitor  to  come  into  court 
cl^sirging  against  his  adversary  a  case  of  fraud,  which,  if 
pr-oved,  will  blast  his  reputation,  and,  when  he  finds  he  can- 
no-t  prove  it,  will  give  him  the  riglit  to  escape  defeat  by 
tvM.  xminsT  his  case  into  a  collection  suit.  In  this  case  the  com- 
pl^^inant  has  put  his  right  to  relief  upon  certain  frauds 
^l=kich  he  charges  the  defendants  have  committed;  if  he  has 
px^oved  them,  he  is  unquestionably  entitled  to  relief;  and,  in 
°^.y  judgment,  it  is  equally  certain,  if  he  has  failed,  that  he 
^^^  ^ht  to  be  dismissed. 

Though  the  bill,  as  originally  framed,  contains  several 

8^^^«eping    charges    of    fraud,    but    one    transaction    w^as 

d^ scribed  with  the  requisite  legal  certainty  and  precision  ; 

^^  others  were  stated  so  generally  and  vaguely  that  the 

"^^fendants  were  not  afforded  the  opportunity  the  law  gives 

^^m  of  being  clearly  and  distinctly  informed  of  what  they 

*^^  accused  before  they  are  obliged  to  answer.     The  bill 

^^Bcribed  this  transaction  as  follows :     In  May,  1875,  Bow- 

^^Bn,  pursuant  to  the  direction  of  the  receiver's  superin- 

^ndent,  advertised  the  sale  of  eighteen  hundred  tons  of  old 

<^^r-wheel8,  by  soliciting  bids;  the  defendant  Dringer  bid 

f  22  a  ton  for  one  thousand  tons ;  his  bid  was  accepted  and 

.  ielivery  ordered ;  the  next  day  Bowman  revoked  the  order 

I  for  deUvery,  without  reporting  the  revocation,  and  shortly 

1  •fterwards  commenced  delivering  wheels  to  Dringer  at  $19 

I         ^t(m,aad  continued  to  do  so  until  seventeen  hundred  tons 

I  12 
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were  delivered.  If  this  statement  presents  the  whole  trans- 
action, it  was  palpably  irauduk-nt.  A  sale  at  a  price  so  fai 
below  what  the  buyer  had  previously  offered,  made  pri- 
vatelv.  when  the  buver  knew  the  vendor  had  instructed  hu 
agent  to  invite  competition,  can  scarcely  be  esteemed 
honest.  But  every  circumstance  indicating  fraud  is  flatlj 
denied.  BowTuau.  by  his  answer,  admits  that  Dringer  bic 
for  one  thousand  tons,  but  at  $21  a  ton,  and  not  at  $22 ;  thai 
deliverv  was  ordered  bv  him  and  afterwards  recalled;  thai 
the  recall  was  made  by  direction  of  the  superintendent,  whc 
directed  him  not  to  deliver  the  wheels  unless  they  were  paic 
for  at  or  before  delivery;  that  no  report  of  the  recall  wa< 
made  to  the  superintendent,  because  the  recall  was  by  hii 
order,  which  he  knew  would  be  obeyed  at  once,  and,  there 
fore,  no  report  was  necessary,  nor  would  it  have  beei 
according'  to  the  ordinarv  course  of  business  to  have  mad( 
a  report.  lie  further  says,  tliat  shortly  afterwards  Driugei 
made  an  offer  of  SI 9  a  ton,  in  cash,  for  seventeen  hundrec 
tons  of  wheels,  which  he  duly  reported  to  the  superintend 
ent,  who  subsequently,  and  after  consultation  with  bin 
about  the  price,  authorized  him  to  sell  the  wheels  to  Drin 
ger  at  that  price,  and  that  the  wheels  were  afterwards  deliv 
ercd  to  Dringer,  in  conformity  with  the  superintendent'! 
directions.  By  the  published  terms  of  sale  under  whid 
Dringer  bid  for  one  thousand  tons,  fifteen  per  cent,  was  t< 
be  paid  when  the  bid  was  accepted,  and  the  balance  at  th< 
time  of  delivery.  It  is  admitted  that  immediately  afl» 
Bowman  accepted  Dringer 's  bid  and  ordered  the  deliver 
of  the  wheels,  the  superintendent  directed  him  not  to  mak< 
delivery  unless  payment  in  advance  was  made.  Bowmai 
had  a  right  to  treat  this  direction  as  an  express  order  t^ 
revoke  the  order  for  delivery.  It  was  the  only  thing  h< 
could  do  to  obey  the  direction  of  his  superior.  This  direc 
tion  was  a  rescission  of  the  sale  to  Dringer,  or,  if  the  sale  wa 
not  complete,  it  was  a  rejection  of  his  bid.  It  is  conclu 
sively  proved  that  Bowman  revoked  the  order  for  deliver 
by  direction  of  his  superior.     He  certainly  ought  not  to  b< 
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coTivicted  of  fraud  for  obeying  an  order  he  was  bound  to 
respect.     But  the  material  inquiry  on  this  branch  of  the  case 
18,  \Va8  the  sale  at  $19  a  ton  made  by  the  direction  or  with  the 
Baxiction  of  the  superintendent  ?     His  conduct  in  the  trans- 
action  is   not   impugned.     The   sale    is   charged    to    have 
been  collusive.     The   pith  of  the  wrong  imputed   to   the 
defendants  is  that  the  one  agreed  to  sell  and  the  other  to 
pi^^x^chase  goods  of  the  complainant,  at  a  price  much  below 
wliat  they  both  well  knew  they  could  be  sold  for.    To  prove 
thiQ^  something  more   must  be   shown   against  the  agent 
thsiii  mere  carelessness  or  error  of  judgment,  and  some- 
th-irig  more   must  be   shown   against  the   purchaser   than 
^^^xt  he  has,  without  deceit  or   corruption,  made. a  good 
i^ii  regain.     All  successful   trading   rests  upon  the  principle 
tli^.t  he  who  buys  to  sell  again  must  buy  at  a  price  which 
^il]  enable  him  to  sell  at  a  profit.     It  was  the  duty  of  the 
PV-X  r-cliasing  agent  to  sell  the  old  and  worn-out  material, 
^^xcJer  the    direction   of   the   superintendent.      Tliis   is   so 
allciged  in  the  bill,  and  established  by  the  proofs.     lie  had 
th  ^  right  to  appoint  the  mode  of  sale  and  fix  the  price,  and 
^^^on  his  power  to  revoke  the  acceptance  of  a  bid  seems  to 
have  been  recognized  without  question.     If,  therefore,  the 
^1<B  in  controversy  was  made  by  his  authority;  if  he  fixed 
^^   assented  to  the  price  (and  his  conduct  is  not  challenged) 
^^  ifi  difficult  to  see  how  the  purchaser  can  be  deprived  of 
^^^  benefit  of  his  purchase  on  the  ground  of  fraud  in  the 
P^ice.    Let  it  be  conceded  the  price  is  not  fully  up  to  the 
^tsinclard  which  the  market,  at  that  time,  would  have  fixed, 
8till  the  sale  could  not  be  disturbed  unldss  it  is  also  shown 
Akere  wae  collusion.     There  can  be  no  pretence  of  collusion 
Wtwcn  the  superintendent  and  the  purchaser. 

XJpon  the  question,  whether  this  sale  was  made  by  the 

authority  of  the  superintendent,  there  is  scarcely  the  sem- 

L  Wauce  of  conflict  in  the  evidence.     Bowman  swears  when 

I         l^ringer  made  his  offer  he  at  once  told  him  it  could  not  be 

1        wxjepted  without  the  approval  of  the  superintendent ;   he 

1        briber  Bays,  as  soon  as  an  opportunity  occurred  he  laid  the 
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r-i::'':;'.;!.-:.-'-.  :^:  '■  -'  ■.-:  f.ry  •.?  ..-r.-   iirin-irel  ti>ns,  a  large 
r-r.  I-:   :«--.!i  h-^  ■  ■■•.i":"-rii  :   '\\iir.  :'._.r  -•:i;:trr.r.:cniItUL  made  n^ 
oni-r  'i'.-r.  ;:■•■'•.  *".-  -;:"  '■:•:•,  r  ir  ni^r'rlv  ?uid  h*:?  would  take^ 
r.h-  FLiurr^r  :r."-'  ■■  i-.-i-l-niri-  T:.     An-r/.'rr  :nrcrrit::w  oceurre 
rh*-.  tikKZ  •l:i~:    'r.-r  -iir-.-rir-'r-ri-i.: ri:  rii^a  ia-^uir^rvl  whethe 
^l'"*  A  too.  "vi-  'r.r  '-••rrrL  ::ij.r  ..-'liM  Ijo  •L.'^n.e  with  the  wheels; 
hf:  -iij^  h»r  r-y  !".-:i;.  ::  ^vj*.  Ir.  v-V-a-  .-r  :iie  r'act  that  the  i^uan 
tirv  -.viff  -•«:•  !j.7^'':  ar.-l  rh--  tl'-qt^'  ^va^  -i;.  b»r  paid  before  th 
^'h^*-]-?  u-^:ri^  r-r..  v.-d.  an  i  ::..ir  rh-rh-ur-i^n  the  superintend 
»rnt  dir^:i-r.^d  hirii  *- •  litriiver  rL»r  'A-Lt-tr!*  at  $19  a  ton.     Th< 
^rurh  or  rhi.-  .-•;ir-a.Tnr,  in  a;!   i:^  t<i?tutial  particulars,  i 
iiilriihr^il  hv  r..'-  '•iir'*:rinr«rn*l-:-u'.     ll*f  swears  that  Bowma: 
a.-rk^'l  him  ir  h*^  rh«'ii!il  s*-.-!!  a  lot  ..-.t  wKe^rls  at  $10  a  ton,  an 
rhar,  arVrp  ii.-kin^  "?«>nir  •[i:rT:ri,.U'i  ah-i.-ut  the  market  an 
-xli^rht^r  ':h^>  pr-'-t.-  wu*  sutfi<*i«.-i:r,  he  r-^M  him  to  sell,  bein 
■iri'Krr  th»>  imprH--i'"'n  fhar  it  was  simply  a  small  matter,  sue 
a.-?  wjin  r h^r  s i:  1  'j  -••  •  r  •_•  t'  <  la.:  ly  i  n •  ju i  ry . 

On  cr"ss-*:xariiinari«:iri.  in  reply  to  the  distinct  questio 
wh^^ther  B<>wman  ilid  n««t  t^.-I!  him  rh^-  offer  was  for  seven 
teon  hundred  t«"iu:f.  and  w.^uld  take  ut-arly  all  on  hand,  h 
:^ay^  h«  oanuv't  recall  that  part  of  it ;  that  ho  then  suppos 
a  ?-ale  of  s«.-v^:Mt:»ien  ^^r  eiirhtecn  Lutidrtd  tons  had  been  made 
arj'l  ••nly  a  fcw  n.-maiiied  on  han<l.  It  thus  appears,  bv  th 
evi<lfr^ri«:»;  on  b"th  siiks,  that  tLo  su{'frintfndt;nt  ordered 
r?al^:  at  $19  a  t».»n.  Whether  it  was  a  small  or  large  quantity 
the  pri«.-*.',  in  his  jurlgment,  was  n-n  so  grossly  inadequate 
to  ren«h.*r  in  ju«lioious  to  hoM  the  wheels.  So  far,  the  proof 
i.-^  in  p^.-rf^i.t  harm- my.  But,  it  is  said,  this  direction  wa9 
giv«:n  linilt^r  a  misa[»prehensi'.Mi.  Misapprehension  as  to 
what  ?  The  quantity  ?  I  cannot  understand  why  the 
iuperinten^k'nt  should  have  approved  a  sale  of  ten  or  one 
hundred  tons,  at  ?19  a  ton,  and  not  a  sale  of  seventeen  hun-- 
dred  tona  at  the  same  price.  If  seventeen  hundred  tons 
were  worth  Si21  or  $22  a  ton,  a  less  number  of  tons  would 
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sviiTely  be  worth  the  same  sum  a  ton.     If  $19  a  ton  was 
s^o    grossly  inaJeqaate  a^  h*  indi^.^te  fraad.  the  price  would 
I  »e     a  badsre  of  fraud,  whether  the  sale  emhnioed  vmio  huu- 
drecl  tons  or  seventeen   hun*ire«l   tons.     But  suppose  the 
8fij>€rintendent  did  onler  the  sale  under  a  mis;ipprehension. 
still   Bowman  cannot    be  o«"»nvieted  of  fraud   because   the 
superintendent  acted  ear»>le^>ly  or  upt^n  imperfect   knowl- 
edg-e.     If  it  had  been  shown   that    Bowman  fraudulently 
iii<iriced  the  superintendent  to  direct  a  sale,  either  by  inten- 
tional misrepresentation  or  giving  expression  to  an  opinion 
te    did  not  entertain,  it  could  be  justly  claimed  there  was 
evidence  of  fraud.     But   Bowman  swears  that  he  plainly 
ancl  distinctly  informed  the  superintendent  the  otler  was  for 
seventeen  hundred  tons,  and,  if  it  was  accepte«l,  it  would 
tsike  nearly  all  the  wheels  on  hand.     He  is  uncontradicted. 
The  superintendent  does  not  attempt  to  deny  it :   he  simply 
says  he  cannot  recall  that  part  of  the  conversation.     There 
is,  however,  evidence  in  the  case  which  relieves  it  from  all 
doubt  on  this  point.     By  the  invariable  course  of  business 
the  price  of  all  old  material  sold  was  collected  on  vouchei's, 
approved  by  the   superintendent.      These   vouchers   were 
n^de  out  by  the  person  whose  duty  it  was  to  dt-livor  the 
iJ^terial,  and,  as  all. sales  were  made  under  the  direction  of 
^o  superintendent,  they  were  sent  to  him  for  examination 
*^d  approval,  and,  after  being  approved  by  him,  were  sent 
^   the  treasurer   for    collection.      When    approved,   they 
oecame  warrants  on  which  payments  were  demanded  and 
^"'^e.    They  were  the   authority  on  which  the  treasurer 
*^€d.    Their  form  is  important.     The  following  is  a  copy 
^f  the  first  one  approved  after  the  sale  of  the  wheels  : 

*oUve Power  Department.  Month  of  July,  1S75. 

Collection.  Erie  Railway  Company. 

°*PMuid  Dringer, 

Iff*     ^^^  Office  address,  Paterson. 

y^S- 1  To  Erie  Railway  Companv,  Dr. 

•""y- 1     For  501  JfW  tons  of  old  wheels,  at  $1 9,  gross,  r.>,529.94. 
From  Eastern  Car  Shop. 

Approved: 

E.   S.   BOWEN, 

GenU  Sup't." 
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The  written  contract  for  the  sale  of  the  seventeen  hu 
dred  tons,  bears  date  July  9th,  1875 ;  between  that  date  ai 
the  Ist  (lay  of  November  following,  live  vouchers,  neitb 
containing  any  article  but  wheels,  and  each  plainly  and  cc 
spicuously  stating  the  price  at  $19  a  ton,  in  form  exaci 
like  the  foregoing,  wore  approved  by  the  superintende 
and  transmitted  by  him,  in  the  regular  course  of  busiue 
for  collection.  The  first  is  already  given;  there  are  two 
August,  one  for  five  hundred  and  six  tons,  and  the  other  i 
ninety ;  one  in  September,  for  two  hundred  tons,  and  t 
other  in  October,  for  seventy-one  tons.  I  believe  it  w 
impossible  for  any  person  to  approve  papers,  made  up 
the  form  these  were,  without  observing  the  material,  spe 
fied  on  their  face,  and  its  price.  Nothing  short  of  sudd 
blindness  could  excuse  a  person  in  not  seeing  the  mater 
and  price,  whose  duty  it  was  to  pass  upon  them  and  authc 
ticate  them  by  his  signature.  They  were  approved  \v\i 
the  transaction  was  fresh  in  the  mind  of  the  person  w 
authorized  the  sale,  and  when  even  a  perfunctory  perfori 
ance  of  his  duty  would  have  resulted  in  the  detection  of  ; 
attempt  to  sell  five  hundred  and  one  tons  under  the  gui 
of  a  few  tons.  I  think  it  is  proved  beyond  dispute  that  t 
sale  in  questi()n  was  made  by  the  authority  of  the  super! 
tendent,  and  I  think  it  is  also  clearly  shown  that  there  is  c 
the  slightest  reason  to  suspect  the  rectitude  and  honesty 
the  purcha^iing  agent  in  the  transaction. 

By  permission  of  the  court,  the  bill  was  amended  ji 
before  the  hearing  so  as  to  charge  several  additional  frau( 
They  may  be  classified  as  follows  :  First,  obtaining  by  fal 
weighing,  or  not  weighing  at  all,  larger  quantities  th 
were  purchased;  second,  obtaining  new  and  useful  mater 
under  the  name  of  waste ;  and,  third,  obtaining  wa« 
material  far  below  its  value.  By  these  frauds,  the  complai 
ant  alleges,  nearly  four  million  pounds  of  metal,  represei 
ing  a  value  of  nearly  ?40,000,  w^ere  abstracted.  They  we 
perpetrated,  if  at  all,  within  less  than  eighteen  months,  ai 
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roc|Liired  the  active  participation  of  several  other  persons 
bosicles  the  defendants. 

Tlie  burden  is  on  the  complainant.  He  charges  fraud. 
N"o  presumption,  not  supported  by  convincing  evidence,  can 
be  xx:iade  in  favor  of  its  truth.  It  must  be  proved  so  as  to 
coi-ix'ince  the  judgment.  Dringer  may  rest  securely  upon 
his  cr  on  tracts  and  the  vouchers  issued  to  him  by  the  com- 
plai  nant,  until  it  is  proved  they  were  procured  by  fraud. 

A."fter  the  most  careful  and  deliberate  consideration  it  is 

possible  for  me  to  give  to  the  case,  I  am  compelled  to  say,  I 

a^'n.     not  satisfied  the  complainant  is  entitled  to  a  decree. 

Tlior*e  is  enough  evidence  to  excite  grave  suspicions,  and  to 

rais^o   painful   doubts  touching  the  entire  innocence  of  the 

rela^tions  existint^c  between  Drinii^er  and  some  of  the  com- 

plsxiiiant's  subordinates,  but  it  requires  something  more  than 

^o\i\>t8  and  suspicions,  even  if  they  are  painfully  harassing, 

^^  justify  a  court  in  nullifying  contracts,  and  depriving  one 

^^n  of  property,  which  he  holds  by  a  title  apparently  valid, 

^nd  transferring  it  to  another.     Property  acquired  by  fraud 

^aould  be  restored  ;  but,  before  restoration  can  be  regarded 

^*^  an  act  of  justice,  the  fraud  must  be  so  clearly  proved  as  to 

^^iicler  it  certain  that  restoration  is  not  spoliation.      The 

^^Urt  must  go  wherever  the  proof  leads;  to  that  point  it  may 

So  fearlessly  and  with  the  utmost  complacency,  but  not  a 

*iuir-breadth  beyond. 

I  shall  not  attempt  to  "present  a  full  and  careful  review  of 

^^^  the  evidence  and  arguments  designated  to  demonstrate 

traud.     A  book,   rather  than  an   opinion,   would   be   the 

^^8ult  of  such   an  eflFort,   if  the  utmost  conciseness    was 

observed.     The  case  is  choked  to  ol)scuritv  with  l)ooks  of 

'^<^ount  and  papers  containing  calcuhitions,  and  these  have 

^^xx  made  the  basis  of  ingenious  and  conflicting  calculations 

^tid  conjectures,  thereby,  if  possible,  increasing  the  density 

^*  the  obscuration.     Obviously,  no  useful  purpose  would  be 

^fved  by  attempting  to  review  them,  nor  is  it  necessary  to 

examine  the  great  body  of  the  evidence  intended  to  prove 

fraad.    Much  of  itj  in  my  opinion,  is  distant,  shadowy,  and 
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ineonsequeutial.  Some  of  it  was  admitted  in  consequence 
of  the  great  difficulty  of  determining  in  advance  what  would 
tend  to  establish  the  fact  in  issue,  and  what  would  not. 
Where  the  effort  is  to  prove  fraud  by  circumstances,  the 
door  must  be  thrown  open  wide,  or  the  necessary  link  to 
complete  a  perfect  chain  may  be  excluded.  I  shall  content 
myself  with  a  few  observations  ui»on  those  features  of  the 
case  which  are  deemed  the  most  important. 

Direct  proof  of  fraud  has  been  given  by  two  witnesses. 
One  swears  Dringer  gave  him  ;?100,  in  June,  1873,  to  reduce 
the  weight  to  be  reported  of  seven  or  eight  car  loads  of 
material,  from  one  thousand  to  three  thousand  pounds  each; 
that  this  reduction  was  made  with  the  consent  of  the  person 
under  whose  direction  he  was  working,  and  who  afterwards 
received  §25  of  the  bribe.  He  further  says,  he  confessed  his 
treachery  to  the  company,  in  the  latter  part  of  1874,  or  the 
early  part  of  1875,  and  has  ever  since  remained  in  their 
employ.  Dringer  denies  this  story  in  all  its  parts,  and  the 
person  accused  of  consenting  to  the  alleged  fraud,  and  of 
accepting  part  of  its  price,  declares,  so  far  as  he  is  concerned, 
it  is  false  throughout.  It  is  proper  to  add,  this  witness's 
character  for  veracity  has  been  impugned.  His  manner  and 
bearing  as  a  witness  did  not  inspire  confidence.  The  other 
testified  to  confessions  by  Dringer  of  various  acts  of  bribery 
and  corruption.  If  the  words  he  puts  in  Dringer's  mouth 
are  true,  the  complainant  has  been  extremely  unfortunate  in 
selecting  his  subordinates,  for  it  may  well  be  doubted 
whether  there  is  one  among  them  who  has  virtue  enough  to 
resist  the  seduction  of  a  bribe.  He  confesses  to  a  strong 
hatred  of  Dringer.  There  was  rancor  even  in  the  emphasis 
with  which  he  confessed  it.  His  character  for  truth  has 
been  thoroughly  impeached.  An  attempt  has  been  made 
to  sustain  it.  I  do  not  think  it  was  successful.  Indeed,  a 
character  so  generally  esteemed  bad,  as  this  man's  seems  to 
be  by  a  large  portion  of  those  who  know  him,  cannot  be  made 
good  except  by  a  reformation  of  the  life.  Dringer  has  put 
himself  upon  his  character  as  a  man  of  integrity.     A  large 
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nu-XiEiber  of  highly  respectable  and  prominent  business  men 

of  lE^aterson,  who  have  been  acquainted  with  him  during  the 

\vl:iole  of  his  business  career  there,  and  who  have  had  busi- 

ne»«  intercourse  with  him,  concur  in  saying,  as  witnesses, 

thii.t  prior  to  the  institution  of  this  suit,  his  reputation  for 

integrity  and  upright  dealing  was  without  a  stain.     Wliile  a 

good    character  is  no  protection  against  direct  and  clear 

proof  of  fraud,  its  possessor  has  a  right  to  put  it  in  the 

balance,  when,  on  the  other  side,  the  court  is  required  to 

weigh  circumstances  placed  there  by  a  heart  filled  with 

malice. 

Conclusive  evidence  of  fraud,  it  is  claimed,  is  furnished 
\)y  Dringer's  record  of  his  business.     It  is  said,  if  the  quan- 
tity of  material  which  he  had  on  hand  when  this  suit  was 
brought  is  added  to  the  amount  of  his  sales  as  shown  by 
bis  books,  and  from  the  total  thus  obtained  the  sum  of  his 
purchases  appearing  on  his  books  is  deducted,  it  will  appear 
be  has  obtained,  in  some  unknown  way,  over  four  million 
pounds  more  than  his  books  show  he  has  purchased.    That  he 
W  obtained  a  large  amount  of  property  of  which  his  books 
contain  no  record,  is  admitted.     If  his  business  had  been 
conducted  on  business  principles,  and  with  a  view  of  pre 
serving  an  accurate  record  of  all  his  transactions,  this  large 
discrepancy  would  tend  strongly  to  show  mistake  or  fraud. 
But  it  is  clearly  shown  that  his  books  were  not  kept  to  pre- 
serve a  record  of  his  purchases.     lie  commenced  business 
^  Paterson,  in  1869;  he  made  no  purchases,  however,  of 
the  Erie  Railway  Company,  until  1873.     Up  to  that  date 
nothing  like  a  correct  record  was  kept  of  any  part  of  his 
DQsiness;  it  may  truthfully  be  said,  his  business  was  con- 
ducted without  accounts.     He  can  write  nothing  but  his 
^nie,  and  the  stj^le  in  which  he  writes  that  renders  it  cer- 
^in  he  is  utterly  incompetent,  for  want  of  education,  to 
^eep  accounts,  even  in  the  crudest  form.     He  swears  he 
cannot  read  writing.     There  is  nothing  in  the  case  to  sus- 
^m  the  charge  that  his  illiteracy  is  feigned.    A  considerable 
portion  of  the  time  he  has  been  in  business  he  was  without 
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a  clerk,  now  and  then  having  some  one  to  do  a  little  writing 
for  hira.  Purchases  in  bulk,  and  not  by  weight,  were  made 
frequently,  and  no  record  of  any  kind  made,  and,  in  many 
instances,  when  purchases  were  made  by  weight,  no  record 
was  made  of  either  quantity  or  price.  Until  1874,  when  he 
erected  scales  of  his  own,  the  material  he  purchased  was 
weighed  on  four  different  scales,  no  record  of  any  kind 
being  kept  at  but  one ;  and,  even  atler  he  had  put  up  scales 
for  himself,  it  appears,  many  of  his  purchases  were  weighed 
on  scales  belonging  to  other  persons,  and  no  record  made. 
It  is  perfectly  manifest,  then,  that  his  books  do  not  contain 
a  record  of  his  purchases;  he  never  intended  they  should; 
they  were  not  kept  for  that  purpose;  indeed,  it  is  quite 
apparent  he  did  not  possess  sufficient  knowledge  of  accounts 
to  be  able  to  comprehend  the  value  and  importance  of  such 
a  record.  This  removes  from  the  calculation  an  indispens- 
able factor;  without  it  this  large  discrepancy  does  not  exist, 
even  in  a  problem,  and  the  calculation  is  utterly  impotent  as 
proof  of  fraud.  Another  important  factor  in  this  calcul 
tion  is  the  quantity  of  material  on  hand  when  this  suit  was 
commenced.  Two  civil  engineers  have  attempted  to  ascer- 
tain it  by  measuring  part  and  estimating  the  residue.  The; 
(lifter  nearly  two  hundred  tons,  or  four  hundred  thousand 
pounds.  Both  results  cannot  be  correct;  probably  both  are 
wrong.  The  error  is  large.  The  method  employed  is  mani- 
festly too  uncertain  to  bo  the  means  of  judicial  evidence,  if 
more  precise  can  be  obtained.  The  evidence  is  not  suffi- 
cient, in  my  judgment,  to  prove  that  Dringer,  at  the  com- 
mencement of  this  suit,  had  a  large  amount  of  property 
which  he  acquired  of  the  complainant  by  fraudulent  means. 
The  charge  that  new  and  useful  material  was  sold  as 
waste  has  been  successfully  refuted:  It  is  admitted  that 
certain  obsolete  spring-steel  was  sold  as  scrap,  but  the  cir- 
cumstances attending  the  sale,  as  narrated  by  witnesses, 
who,  at  the  time  of  the  sale,  held  important  positions  under 
the  complainant,  and  whose  apparent  intelligence  and  im- 
partiality entitle  them  to  the  fullest  confidence,  leave  no 
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daubt  that  the  sale  was  both  honest  and  prudent.     There  is 
DO    evidence  to  warrant  the  charge  that  a  fraud  was  com- 
mitrted  in  reporting  a  less  quantity  than  was,  in  fact,  deliv- 
ered.    When  all  the  facts  now  in  evidence  are  considered, 
it  is  clear  there  never  was  the  slightest  reason  to  suspect  the 
integrity  of  the  sale  of  belting.     I  cannot  resist  the  belief 
that  the  evidence  produced  in  support  of  this  part  of  the 
complainant's  case  was  the  result  of  zeal  and  contrivance,  or 
malice,  rather  than  actual  discoveries  made  in  an  honest 
attempt  to  get  at  the  truth.    Professional  detectives  have,  to 
some  extent,  prepared  the  complainant's  case  ;  they  do  not 
always  limit  their  labors  to  a  mere  discovery  of  the  actual 
facts,  but,  not  infrequently,  attempt  to  make  a  case.     This 
case  is  marked  by  such  attempts,  and,  therefore,  some  of  the 
evidence  supporting  it  is  unworthy  of  implicit  confidence. 
A  judge's  eye  should  be  quick  to  discover  fraud  where  it 
exists,  and,  when  discovered,  he  should  be  resolute  in  exert- 
ing all  the  powers  of  the  law  against  it,  but  he  should  also 
be  careful  not  to  be  misled  by  false  appearances,  created  by 
a  subtle  craft  or  ingenious  surmises.     Wliat  has  been  said 
of  the  alleged  fraud  in  the  sale  of  belting  may  be  likewise 
said  of  the  fraud  alleged  in  the  sale  of  white  or  Babbitt 
nietal.    Indeed,  I  think  it  is  quite  clearly  shown  that  the 
witnesses  who  swore  that  they  saw  Babbitt  metal  in  Drin- 
ger's  possession,  committed,  cither  carelessly  or  ignorantly, 
a  most  grievous   mistake,  the  article  they  saw  being   an 
entirely  difterent  metal. 

Fraud  in  price  was  mainly  practiced,  it  is  alleged,  in  pur- 
chasing a  superior  class  of  material  under  the  name  and  for 
the  price  of  a  less  valuable;  for  example,  Xo.  1  scrap  iron 
was  purchased  lis  No.  2  or  No.  3.  Such  a  classification  was 
unknown  to  some  of  the  complainant's  employes,  who,  it 
would  seem  from  their  business,  ought  to  have  known  all 
about  it.  The  evidence  in  support  of  this  charge  is  drawn 
almost  entirely  from  Dringer's  books.  It  is  said  his  sales 
of  Ko.  1  scrap  iron  run  up  to  nearly  five  millions  of  pounds 
iiore  than  his  books  show  to   have  been  purchased,  and 
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hence  it  is  inferred  the  excess  was  obtained  fraudulently  of 
the  complainant.  But  the  books  do  not  contain  a  record  of 
his  purchases ;  they  were  not  kept  for  that  purpose.  The 
inference,  tlierefore,  on  wliich  the  proof  of  fraud  rests,  can- 
not be  drawn ;  indeed,  it  cannot,  according  to  any  known 
rules  of  logic,  be  made  to  exist.  Fraud  in  the  price  of 
other  artu?lcs  is  also  charged,  but  I  shall  not  attempt  a 
further  discussion  of  the  case.  It  is  sufficient  to  say,  after 
the  most  thorougli  and  patient  consideration  it  is  possible 
for  me  to  give  to  any  question  of  fact  covered  by  such  an 
immense  volume  of  evidence  as  the  question  in  this  case  is, 
I  am  unable  to  declare  that  any  of  the  frauds  charged  are 
proved  so  as  to  give  the  complainant  a  clear  right  to  the 
judgment  of  the  court.  Irregularities  and  carelessness  have 
been  shown,  sufficient  to  awaken  perplexing  suspicions,  and 
to  make  the  mind  hesitate  and  doubt,  but  these  cannot  sup- 
ply the  place  of  convincing  proof.  Tlie  Judgment  must  be 
satisfied.  Nothing  short  of  that  degree  of  proof  will  make 
a  decree  in  favor  of  the  complainant  an  act  of  justice. 

On  a  careful  retrospect  of  the  wliole  case,  it  is  impossible 
for  me  to  say  that  I  am  convinced  of  the  truth  of  any  one 
of  the  actionable  charges  made  by  the  complainant  against 
either  of  the  defendants.  His  bill  must,  therefore,  be  dis- 
missed, with  costs.     I  will  so  advise. 


John  V.  R.  Vreeland 

V. 

The  New  Jersey  Stone  Company  and  others. 

1.  Contracts  of  subscription  to  the  stock  of  a  corporation,  if  procured 
by  fraud,  will  be  set  aside. 

2.  The  rule  is  universal,  whatever  fraud  creates  justice  will  destroy. 

3.  An  oral  contract  of  subscription  will  not  be  enforced  under  a 
charter  requiring  that  such  contracts  shall  be  made  in  writing. 
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4.  All  who  get  gain  by  fraud  must  bear  the  legal  consequences  of 
their  wrongful  acts. 

5.  Where  a  fraud  is  committed  in  the  name  of  a  corporation,  by 
persons  having  the  right  to  speak  for  it,  for  their  personal  benefit,  they 
will  be  made  to  answer  personally  for  the  injury  inflicted  by  their 
fraud. 


On  final  hearing  on  bill,  supplemental  bill,  answer  to  sup- 
plemental bill,  replication  and  proofs. 

Mr.  J.  S.  TayloTy  for  complainant. 

Mr.  Jacob  Wearty  for  defendants. 

The  Vice-Chancellor. 

This  suit  is  brought  against  the  Xew  Jersey  Stone  Com- 
pany and  six  natural  persons.  These  six  defendants,  with 
tlie  complainant,  constitute  all  the  proprietaries  of  the  cor- 
porate defendant.  Its  object  is  to  set  aside  the  complainant's 
contract  to  take  one  hundred  shares  of  the  capital  stock  of 
tlie  corporation,  and  also  to  recover  the  amount  he  has  paid 
under  it,  on  the  ground  that  he  was  induced  to  enter  into  it 
by  willful  misrepresentation. 

^  OTE. — The  general  rule  is  well  settled  that  a  false  and  fraudulent 

^^presentation,  made  by  the  agent  of  a  corporation  to  a  party  at  the 

tiino  of  his  subscription  to  its  stock,  is  a  good  defence  in  an  action 

^ereon.    Ang,  &  Ames  on  Corp,^  ^  531,  note  (a) ;    Caszeaux  v.  Afalu  25 

«n^*.  (iV.  F.)  578;    dross  v.  iSackcttj  2  Bosw.  (N.  Y.)  &\7  ;   State  v.  Jefer- 

»jn  7\irnpike  Co.,  3  Humph.  (Tenn.)  305  j    Davidson  v.  Tulfnck,  3  Macq.  H. 

L.  Cos.  783,  6  Jur.  {N.  S.)  543 ;  Crump  v.  U.  S.  .mning  Co.,  7  Gratt.  (  Va.) 

^2  ;     Waldo  V.  Chicago  J  d:c.  It.  li.  Co.,  14  Wis.  575  ;    New  Sombrero  Co.  v. 

^langer,  L.  R.  (5  C'h.  Div.)  73  ;    EaqlesfieU  v.  Marquis  of  Lomlondcrry,  L. 

kil^  CA.  Div.)  693.     See  especially    Upton  v.  Englehart,   3  Dill.   C.  C. 

^w,  506, 

But  such  misrepresentation  niu'^t  be  of  a  material  fact,  and  shown  by 
Yl®_J^*^^ndant  to  have  induced  him  to  subscribe.  Vickshurg  JR.  JR.  v. 
^cKeati,  12  La.  An.  638. 

^n  unperformed  promise  to  obtain  subscriptions  for  the  subscriber  in 
another  company,  is  no  defence.     Crossman  v.  Penrose  Co.,  26  Pa.  St.  69. 

.  ^or  a  mistaken    estimate    as   to    the    value    of   a    contemplated 

"»^Pw>Teinent.    Ibid. 

^w  the  holding  out  of  flattering  prospects  bv  the  agent.     Hughes  v. 

^*«i*aii  Cb.,  34  Md.  317. 


\ 
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Contracts  to  take  stock  in  a  corporation  stand  upon  tine 
same  footing  as  all  other  conventional  obligations.  3f 
induced  by  fraud,  they  create  no  obligation,  and  the  injur^ed 
party  has  a  right  to  have  them  abrogated. 

The  rule  is  universal,  whatever  fraud  creates  justice  \w^ll 
destroy.     For  the  general  rule  no  authorities  are  necessa'MTj', 
but  the  following  cases  are  cited  to  give  instances  of    its 
application  to  the  class  of  contracts  under  consideration: 
Central  R.  B.  Co.  of  Venrzucla  v.  Kisch,  L.  B.  (2  H.  L.)  9^ ; 
Stnith's  Case,  L.  R.  (2  Ch.  .ly).)604;  Kenfy.  Uind  and  Brf^k- 
making  Co.,  L.  B,  (4  Eq.  Qis.)  588;  Boss  \\  Estates  Invest- 
ment Co,,  L,  B,  (3  Ej.  Cos,)  122,  &  C  on  appeal,  L.  i?.    C^ 
Ch.  A}}.)  682;  Smith  v.  Becse  Bicer  Co.,  L.  B.  (2  Eq.  O^^-) 
264.     The  subjection  of  contracts  of  this  kind  to  the  rtil^ 
above  stated  is  thus  plainly  expressed  by  Lord  Romilly,    ^  ^ 
the  case  first  mentioned:    "Contracts  of  this  deseripti*^^ 
between  an  individual  and  a  company,  so  far  as  misrep^'**^ 
sentation  or  suppression  of  the  truth  is  concerned,  arc  to    ^^ 
treated  like  the  contracts  between  anv  two  individuals.        ^-t 
one  man  makes  a  false  statement  which  misleads  anothi.<^^» 
the  way  in  which  that  is  to  be  treated  aftbrds  the  exani.I>*® 
for  the  wav  in  which  a  contract  is  to  be  treated  wher^^    * 
company  makes  a  false  statement  which  misleads  an  in^^' 


Nor  that  tlie  company  failed  to  acquire  all  of  the  land  specifiedl  *** 
it8  i>ros|>ectu».     Kelsey  v.  Northern  Liykt  G).,  54  Barb.  (N.  Y.)  111. 

Nor  false  and  exaggerated  statements  as  to  the  value  of  a  dona'tj!? 
of  land  made  by  congress  to  the  comi)any.     Walker  v.  Mobile  R.  R.    C^*^ 
34  Miss.  245.  - 

Nor  tliat  the  pei-sons  undertaking  to  construct  a  railroad  were  ^^i- 
to  complete  it  out  of  their  own  resources  without  any  advances  fV^'*^ 
the  comi>any.     Andrews  v.  OAio,  itc.  R.  R.  Co.^  14  IruU  169.  -  ^ 

Nor  that  another  corporation  would  do  a  certain  aot  beneficial  to  ^'^ 
comi)any.     Johnson  v.  Crawfordscille  Cb.,  11  I  mi.  280. 

Nor  as  to  the  amount  actually  subscribed  and  paid  in.     Mab^Sf 
Adams  J  3  Bosw.  (y.  Y.)  346.  f 

Nor  that  the  stock  is  non-a«sessable  beyond  a  certain  peroenta^^ 
itj}  value.     Upton  v.  Tribilcok,  1  Otto  {U.S.)  45.  ^j 

Nor  as  to  the  time  within  which  the  railroad  would  be  compte^>^*^^' 
Goodrich  v.  ReijnoUs,  31  ///.  490.  .|y^ 

Nor  that  tiie  agent  will  release  the  subscription.  CXular  v.  Tlto***'*^ 
Cb.,  63  Pa.  St.  381  ;  Saffold  v.  Barnes,  39  Miss.  399. 
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vddual."  And  it  has  also  been  held,  that  if  a  person  is 
induced,  without  fraud,  to  enter  into  a  contract  of  this 
description  by  a  promise,  on  behalf  of  the  corporation,  that 
it  will  aid  him,  in  a  specified  mode,  to  pay  his  subscription, 
aod  the  promise  is  not  kept,  his  contract  will  not  be 
enforced.  Burrows  v.  Smithy  10  iV;  Y.  550 ;  Avg.  ^  Ames 
art  Corp.y  §  531. 

Though  the  bill  in  this  case  proceeds  upon  the  assumption 
that  the  complainant  has  entered  into  a  valid  contract,  it 
appears  no  contract  in  writing  was  signed  or  made.  The 
charter  evidently  intended  the  subscriptions  to  the  stock 
should  be  made  by  writing  only.  The  second  section 
authorizes  the  incorporators  to  open  books  of  subscription 
for  capital  stock  (P.  L.  1872,  p.  749).  Under  a  charter 
containing  such  a  provision  it  has  been  held  the  contract 
^U8t  be  in  writing,  and  that  a  contract  could  not  be  estab- 
lished by  parol  evidence  if  a  written  contract  had  not  been 
°^ade.  Pittsburgh  and  ConnelsciUe  i?.  i?.  Co.  v.  Clarke^  5 
^^ey  146 ;  Pittsburgh  and  S,  B.  B.  Co.  v.  Gazzam,  8  Oisej/  340. 
^^t  under  the  case  made  here  it  must  be  assumed  the  con- 
tract is  in  legal  form,  and  valid,  unless  infected  with  fraud. 

The  charter  was  approved  March  22d,  1872,  and  an  organ- 
ization effected  on  the  9th  day  of  May  following.     The  cor- 


,    **i©  representation  must  be  shown,  if  made  at  a  public  meeting,  to 
*^*^e  been  authorized.     Bufalo  B,  B,  Co.  v.  Ihtdley,  14  N.  Y.  336. 
iw^  P*'*?  cannot  discharge  his  liability  if  he  himself  was  a  party  to  the 
^^.    Southern  R.  R.  Co.  v.  Hixon,  5  Ind.  165 ;    Custar  v.  TitusvilU  Co., 
^^a.  /».  381  ;  lAtchfield  Bank  v.  Church,  29  Conn.  137. 

Notice  of  the  discovery  of  the  fraud,  and  of  the  party's  rescission, 
^^u»t  rbe  given  within  a  reasonable  time,  or  it  will  operate  as  a  waiver. 
]r.!?**»»^^am  V.  Edgefield  Co.,  2  Head.  (Tenn.)  23;  Upton  v.  Englehart,  3 
^^  G  C.  496,  506  ;  Farrar  v.  Walker,  13  Nat.  B'k  Reg.  82. 
tj^J  payment  for  the  stock  constitutes  a  waiver.  Ossipee  Co.  v.  Canney, 
^^.  H.295. 

^ttcb  misrepresentations  are  no  defence  to  an  action  for  an  unpaid 
•^^allnaent  brought  bv  an  insolvent  assignee  of  the  com  pan  v.     Mich- 
*^v-  Paywnj  13  Nat. 'B'k  Reg.  49  ;  Sanger  v.  Uvton,  1  Otto  (U.S.)  56. 
^  oy  a  receiver.    Ruggles  v.  Brock,  13  Hun  [N.  F.)  164. 
^  oy  a  creditor.    Saffold  v.  Bamea,  39  Miss.  399. 

niA^  ^®  mode  of  setting  up  such  fraud,  see  Goodrich  v.  Reynolds,  31 
^«-490j  MaUy  v.  Adams,  3  Bosw.  (N.  Y.)  346.— Rep. 
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poration    was    created    to   quarry    stone,    prepare    it    for 
market  and    sell    it.      The   capital    stock   was   placed   at 
$100,000,  divided  into  one  thousand  shares  of  $100  each. 
Seven  hundred  shares  were  subscribed  by  the  six  defend- 
ants on  the  day  of  the  organization,  one  of  them  subscribing 
for  two  hundred,  and  the  other  five  taking  one  hundred 
each.     Five  directors  were  elected,  and  also  a  president, 
secretary  and  treasurer.     On  the  same  day  the  presiden 
and  secretary  were,  by  resolution,  authorized  to  purch 
of  one  of  the  directors — being  the  one  who  had  just  sub^ 
scribed  for  two  hundred  shares  of  stock — "  the  lease  o^ 
lands  owned  by  him,  at  an  expense  of  $35,000 — the  sai 
lands  consisting  of  two  hundred  acres,  more  or  less,  8ituate(&3^ 
at  Port  Benjamin,  Ulster  county,  New  York."    It  quite^ 
clearly  appears  that  the  person  of  whom  this  purchase  w 
authorized,  had  not,  at  that  time,  the  slightest  pretence  otr 
right  to  the  possession  of  these  lands,  but  it  is  claimed  h 
held  a  written  contract  for  a  lease,  and  it  also  appears,  i 
such  a  thing  existed — it  has  not  been  put  in  evidence — i 
was  made  by  a  person  who  was  not  the  owner  of  the  Ian 
agreed  to  be  demised. 

No  lease  was  executed  until  February  20th,  1873.  Shortlj:^ 
prior  to  this  date,  the  complainant  had  obtained  informatio 
which  caused  him  to  believe  that  he  had  been  defrauded 
and  to  express  dissatisfaction.  On  the  20th  day  of  FebrU' 
ary,  1873,  a  lease  was  made  by  a  person  who  was  not  th 
owner  of  the  demised  lands,  to  the  person  of  whom  th 
purchase  of  the  lease  was  authorized,  and,  by  an  instrunient::::^ 
bearing  date  on  the  same  day,  he  sublet  the  demised  prem— -^ 
ises  to  the  corporation.  The  lease  to  the  defendant  granted- 
a  term  of  nine  years  and  three  months,  and  reserved  a  rent:^ 
of  $1,500,  payable  at  the  end  of  the  term,  and  that  to  th^ 
corporation  granted  the  same  term,  and  reserved  a  rent  of 
$35,000,  payable  also  at  the  end  of  the  term.  The  corpora-^ 
tion  acquired  no  right  whatever,  by  a  written  instrument,  tCF 
the  possession  of  the  demised  premises,  until  FebruaijT 
20tli,  1873;    up  to  that  date  the  person  from  whom  it^ 
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erived  its  rights  held  no  grant.     On  the  18th  day  of  May, 
872,  a  call  for  fifty-two  and  one-half  per  cent,  was  made 
the  directors  on  the  stockholders,  and  each  of  the  six 
cfcndants  is  credited  on  the  books  of  the  company,  as  of 
luat  date,  with  a  cash  payment  equal  to  the  amount  of  his 
iJ/.     Fifty  per  cent.,  or  $35,000  of  the  payment  so  credited, 
not  made  at  all.     It  is  admitted,  that  instead  of  paying 
in  cash  the  whole  sum  called,  as  represented  by  the  books, 
eacln  stockholder  paid  merely  tw^o  and  one-half  per  cent,  in 
ea^ln,  and  that  fifty  per  cent,  was  credited  to  each  as  repre- 
s^Eiting  his  share   of  the    purchase-money   of   the    lease. 
CTncfler  what    circumstances,   exactly,   these    credits    were 
tred,  the  defendants  are  not  agreed.    The  original  lessee 
r&  the  lease  was  a  joint  venture,  in  which  he  and  the  other 
defendants  were  equally  interested,  yet  it  appears  he 
^'a^s    credited  with  $10,000  of  its  price,  and   each   of  the 
^"^li^^rs  with  only  five  thousand  dollars,  while  another  defend- 
a-n-t     says  he  considered  the  credit  to  him  was  a  donation 
^''oixi  the  lessee.     On  the  8th  day  of  June,  1872,  the  com- 
pli^inant,  at  a  meeting  of  the  directors,  applied  for  permis- 
^^^^Hi  to  subscribe  for  one  hundred  shares  of  stock.     All  the 
^^^'Cictors,  as  well  as  the  single  stockholder  who  held  no 
^^S.oiaI  position,  were  present.     Shortly  before  this,  one  of 
^^^^^   defendants,  who  was  a  business  acquaintance  of  the  com- 
plainant, had  told  him  that  he  and  the  other  defendants 
^^^^^'e   negotiating   for  a  tract  of  land   from   which   they 
^^p>ected  to  make  a  great  deal  of  money ;  that  they  had  a 
^ig  thing."     The  complainant  expressed  a  desire  to  get  an 
^^t^erest,  and  his  friend  promised  to  see  what  he  could  do  for 
^^^ii.    Subsequently  this  friend  called  several  times  for  the 
^^Hiplainant  to  go  with  him  to  a  meeting  of  the  directors, 
*^^t  he  was  always  unable  to  go  until  the  date  last  named. 
^^8  application  was  opposed  by  two  of  the  directors,  who 
stated  that  they  thought  the  unsubscribed  stock  ought  to 
"^  stained  for  those  already  interested,  and  that,  if  a  friend 
^  one  of  the  directors  was  permitted  to  subscribe,  the  same 
pivilege  ought  to  be  granted  to  the  ft'iends  of  the  other 

IS 
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directors ;  but,  after  some  discussion,  the  application  of  the 
complainant  was  granted,  by  a  vote  of  four  to  two,  the 
stockholder  who  was  not  a  director  participating  in  the  vote. 
On  the  22d  day  of  the  same  month  of  June,  the  complain- 
ant gave  his  note,  at  three  months,  for  $5,250,  in  payment 
of  the  call  of  fifty-two  and  one-half  per  cent,  on  his  stock, 
and  subsequently  paid  it. 

Three  of  the  defendants  distinctly  admit  that  one  of  their 
number,  speaking  in  the  presence  of  the  others,  and  with- 
out the  slightest  dissent  being  manifested  by  any  of  the 
defendants,  openly   represented   to  the    complainant,  just 
before  the  adoption  of  the  resolution  giving  him  permission 
to  subscribe,  that  the  corporation  had  purchased  the  lease 
for  $35,000,  and  paid  for  it.     This  w^as  pure  fiction.     Not  a 
penny  had  been  paid  for  it,  and  it  was  not  intended  that 
anything  ever  should  be  paid.     It  would  be  quite  difficult, 
if  not  impossible,  to  invent  a  representation  more  thoroughly 
false  in  all  its  parts.     It  did  not  possess  even  the  gloss  of 
truth.     No  lease   had   been  executed  at  this  time,  and  I 
think  there  is  strong  reason  to  doubt  even  the  existence  of 
an  available  written  contract  for  a  lease.     One  of  the  defend- 
ants swears  the  fee  of  the  lands  to  be  demised  was  not  worth 
over  $2  an  acre,  and  his  estimate  receives  strong  corrobora- 
tion from  the  description  given  of  them  by  other  witnesses. 
No  sensible  man,  in  the  prosecution  of  an  honest  enterprise, 
would  agree  to  pay  as  rent,  for  a  comparatively  short  time, 
three  times  the  sum  required  to  purchase  the  fee  of  the 
lands  demised.     The  insincerity  of  the  opposition  to  the 
complainant's  subscription  is  painfully  obvious;  no  one  can 
doubt  it  was  a  mere  fraudulent  stratagem,  artfully  used,  to 
stimulate  his  cupidity  and  stifle  his  caution.     Two  of  the 
defendants  pretended  to  be  opposed  to  his  application,  but 
neither  hinted  that,  if  he  was  successful,  his  stock  woulcL 
cost  him  double  what  the  other  stockholders  had  paid  for* 
theirs,  nor  did  they  call  his  attention  to  the  startling  fact^ 
that  they  and  the  other  defendants  had  realized  on  the  sal^ 
of  the  lease  the  enormous  profit  of  $33,600.     One  of  thence 
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rj8  he  withheld  these  important  facts  because  he  was  not 
Jled  upon  to  give  them,  and  also  because  he  did  not  con- 
sider it  any  of  the  complainant's  business.     But  he  was 
oj^posing  the  complainant's  application,  and,  if  his  opposi- 
fi<3n  was  real  and  not  counterfeit,  he  was  called  upon  to  do 
w-Iia.tever  would  make  his  opposition  successful.     There  can 
bo   Mryo  doubt  he  had  it  in  his  power  to  make  his  opposition 
qL^iicikly  and   decisively  successful.     An   honest  opposition 
^^ovmld  have  availed  itself  of  such  easy  means  of  certain  suc- 
cess.    The  proofs  furnished  by  the  defendants  show,  incon- 
tost:.^bly,  that  the  complainant's  contract  was  procured  by 
w'ill  ful  fraud.     This  entitles  him  to  all  the  relief  he  asks, 
tli<^    abrogation  of  his  contract  and  the  return  of  the  money 
^^    If^as  paid  under  it. 

3^  ut  it  is  contended  the  six  defendants  are  not  personally 

^^*^V>le,  and  that  a  decree  can  only  go  against  the  corporate 

^^fViiidant.     Such  relief  would,  in  this  case,  be  manifestly 

I'^aclequate.      It  would  leave   the   fraud-doers  simply  con- 

''^^oti^d  of  fraud,  but  untouched  by  the  legal  consequences  of 

**^^ir  own  acts.     In  Ross:  v.  Estaies  Investment  Co,,  L,  R, 

(^    -E^.  Cas.)  122,  and  in  Kent  v.  Land  and  Brkhwahing  Co.y 

^-     Jt.  (4  Eq.  Cas,)  588,  a  decree  was  made  against  all  the 

^^Ifendants  for  the  sum  fi'audulently  obtained.    These  cases, 

^^  ^xiy  opinion,  declare  the  correct  rule.     All  who  get  gain 

^y     fraud  must  bear  the  legal  consequences  of  the  wrotig 

trx^y  do.      When  a  fraud  is  committed  in  the  name,  and 

^^dcr  cover  of  a  corporation,  by  persons  having  the  right 

^^  Bpeak  for  it,  for  their  personal  gain  and  benefit,  they  are 

^^und  to  answer  personally  for  their  wrongfiil  acts.     Their 

tongues  uttered  the  false  words  and  their  purses  should  pay 

the  damages.     In  this  case  the  defendants  constituted  the 

^^ole  proprietorship  of  the  corporation,  and  they  merely 

^^ployed  the  coiporate  name  the  more  effectually  to  accom- 

Puali  iheir  purposes  against  the  complainant. 

The  complainant  is  entitled  to  a  decree  abrogating  his 
^^tract,  and  requiring  the  defendants  to  refund  to  him  the 
^^  paid  ander  it,  with  interest,  together  with  his  taxed 
^^    I  will  advise  accordingly. 
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John  Hayes 

v. 

John  S.  Stiger  and  others. 

1.  This  court  has  power  to  set  aside  a  sale,  made  under  its  authorit; 
for  fraud,  accident^  or  mistake  of  fact,  when  the  mistake  is  not 
result  of  the  purchaser's  own  negligence. 

2.  But  this  power  will  not  be  exercised  for  mistake  of  law. 

3.  In  the  absence  of  fraud,  the  negligence  of  counsel  is  the  negl 
gence  of  the  client. 

4.  A  purchaser  ut  a  judicial  sale  who  abstains  from  all  effort  to 
correct  information,  and  deliberately  assumes  the  hazard  of  making  ^ 
purchase  ignorantly,  must,  as  a  general  rule,  bear  the  consequences 
his  negligence. 

5.  While  the  court  may  exercise  greater  power  over  contracts  mad 
with  itself  than  it  can  over  any  other  class  of  contracts,  still  it  cann< 
rescind  them  arbitrarily  and  without  sufficient  cause. 


On  petition  of  purchaser  to  be  relieved  from  his  bid  at 
sale  made  under  a  decree  for  sale  of  mortgaged  premises. 

Mr.  George  C.  Lxidlow^  for  petitioner. 

Mr,  John  Linn,,  contra. 

The  Vice-Chancellor. 

The  petitioner,  William  A.  Sweeney,  seeks  to  be  relieve 
from  his  contract  to  purchase  certain  mortgaged  preniisefi^ 
sold  pursuant  to  a  decree  of  this  court,  on  the  ground  tha 
he  entered  into  it  under  a  misapprehension.  He  says  h^ 
made  the  i)urcha8e  under  the  belief  that  the  proceedings  it:^ 
foreclosure  were  full  and  perfect,  and  that  the  title  he  would 
acquire  under  them  would  be  valid  against  all  persoa^ 
acquiring  rights  subsequent  to  the  mortgage  on  which  th^ 
decree  of  sale  was  founded,  but  that  he  has  since  discovere^l 
he  was  mistaken  in  both  particulars.     It  i^  admitted  tha>^ 
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the  wife  of  the  owner  of  the  equity  of  redemption  of  one 
moiety  of  the  mortgage  premises  was  not  made  a  party  to 
the  foreclosure  suit,  and  that,  if  the  petitioner  is  held  to  his 
contract,  his  title  will  be  burdened  with  her  inchoate  right 
of  dower. 

Tlie  petitioner  was  represented  at  the  sale  by  a  member 
of  tlie  New  York  bar.  The  sale  was  fairly  and  regularly 
conducted,  and  no  imputation  is  made  against  the  officer 
who  made  it,  nor  against  any  other  person.  If  the  petitioner 
acted  under  a  mistake,  he  alone  was  responsible  for  it. 
He  neither  sought  information  by  examination  nor  inquiry. 
His  misapprehension  was  entirely  the  result  of  his  own  care- 
leasness  and  inattention  to  his  interests. 

The  power  of  this  court  to  set  aside  a  sale  made  under  its 
authority,  and  thus  relieve  the  purchaser  from  his  bid,  is 
unquestionable,   but   its   exercise,   like   all    other   judicial 
action,  must  always  rest  upon  some  consideration  of  justice, 
^'^ud  will  always  justify  its  exercise.     Cumnms  v.  LMe,  1 
^-  -E.  Gr.  48.     It  may  be   exercised  in  case  of  accident. 
'Sp«'/>mw  V.  Jiigffins,  1  Gh\  Ch.  214.     So,  also,  where  surprise 
^^  rnisapprehension  is  occasioned  by  the  conduct  of  the  pur- 
^^aser,  or  the  officer  making  the  sale,  to  the  injury  of  a 
P^i^son  interested,  the  court  will   interfere.      Woodward  v. 
^^lloek,  12  C.  E.   Gr.  507 ;    and  in  Campbell  v.  Gardner,  3 
y^ool:,  423,  Chancellor  Williamson  set  aside  a  sale  because 
^*  appeared  that  the  defendant,  who  was  an  aged  female,  had 
'^^en  misled,  by  her  brother,  as  to  the  contents  of  a  subpoena 
served  upon  her.     But  this  power  will  not  be  exercised  in 
^half  of  a  suitor  who  seeks  to  escape  from  the  consequences 
^f  his  own  act  induced  by  mistake  of  law,  {Wakeman  v. 
J>^hess  of  Rutland,  3  Ves.  233 ;    DilM  v.  Kcmble,  10  C.  E, 
^^«    66;    Mott  V.   Shreve,   lb,   428;) — Ignorantia  juris    non 
^(^Usat — nor  wdll  the  court  exert  it  in  favor  of  a  purchaser 
^ho  seeks  to  escape  from  a  contract  on  the  ground  of  mis- 
apprehension or  mistake  of  fact,  when  it  appears  his  error 
if^tilted  entirely  from  his  own  negligence,  and  that  he  would 
\iave  avoided  it  by  the  use  of  ordinary  prudence.     Parkhtrst 
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V.  Cory^  3  Stock,  233 ;   Campbell  v.  Gardner,  supra ;   Smit/S^   ^' 
Duncan,  1  C  E.  Gr.  240  ;  Haggcrty  v.  McCanna,  10  C.  JF.  ^.^\ 
48.     In  the  absence  of  fraud,  the  negligence  of  counsel  ^^    i 
be  esteemed  the  fault  of  the  client.      Wakeman  v.  Duchess 
Rutland,  Dillett  v.  KemOle,  Mott  v.  Shreve,  supra.     The  le 
effect  of  a  decree  of  this  court  directing  land  to  be  sold,  a 
the  character  and  extent  of  the  title  to  be  acquired  by  virt 
of  it,  are  purely  matters  of  law.     A  purchaser  at  a  judici 
sale  who  voluntarily  abstains  from  all  effort  to  get  corre 
information,  and  deliberately  assumes  the  hazard  of  makin 
a  purchase  ignorantly,  must,  as  a  general  rule,  bear  the  co 
sequences  of  his  own  negligence.     CooPs  ex'rs  v.  Higgins,  ^ 
a  E.  Gr.  308;  S.  C,  10  C.  E.  Gr.  117.     It  would  be  di 
cult   to   imagine  a   case   of  grosser   negligence   than  tha* 
admitted  by  the  petitioner. 

Xo  attempt  has  been  made  to  show  that  the  title  the  peti- 
tioner  wnll  get,  if  his  contract  is  enforced,  is  worth  less  t 
the  sum  he  agreed  to  pay ;   it  cannot,  therefore,  be  assume 
that  he  will  be  required  to  pay  more  than  the  title  he  wilC 
acquire  is  worth.     As  the  case  stands,  the  highest  equitj'  h 
can  claim  is,  that  he  has  not  made  as  good  a  bargain  as  h 
expected  to  make.     This  can  hardly  be  esteemed  an  equit 
sufficient  to  justify  the  abrogation  of  a  contract     Whil 
contracts  of  this  description  are,  very  properly,  said  to 
made  with  the  court,  and  therefore  the  court  may  exerciser 
a  greater  power  over  them  than  it  can  over  any  other  clas^ 
of  contracts   {McCahill  v.  Equitable  L{fc  Assurance   Society^ 
11  C.  E.  Gr,  531),  still,  it  cannot  rescind  them,  without  an^ 
equitable  or  legal  reason  sufficient  to  justify  it^  action.     In. 
my  judgment  the  cajio  nuulo  by  the   petitioner   does   not 
entitle  him  to  the  relief  he  asks.     His  petition,  therefore, 
must  be  dismissed,  with  costs. 
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Hugh  Jbwett,  receiver  of  the  Erie  Railway  Company, 

V. 

SiGMUND  Dringer. 

1.  The  court  may  continue  an  injunction  pending  an  appeal  from  a 
•decree  of  dismissal. 

» 

2.  A  stay  should  be  granted  when  an  enforcement  of  the  decree, 
3[>ending  an  appeal,  will  render  it  impossible  to  set  the  appellant  right 
.^igain  if  he  is  successful  in  his  appeal ;  but  if  a  stay  is  not  necessary  to 
^nis  protection,  and  will  seriously  prejudice  his  adversary,  it  should  be 
•denied. 

3.  A  stay  may  be  refused  on  security  being  given,  when  adequate 
protection  can  be  given  in  that  mode. 


On  motion  to  discontinue  injunction  pending  an  appeal 
m  dismissal  of  bill. 

Jdr.  Cordandt  Parker ^  for  motion. 

JMbr.  S.  Tattle  and  Mr.  Thomas  N.  Mc  Carter,  contra. 

Thb  Vice-Chancellor. 

TThis  action  was  brought  to  obtain  redress  for  certain 
ira^^ds  alleged  to  have  been  committed  by  the  defendant 
against  the  complainant.  The  bill  charged  that  the  defend- 
aci't  had,  under  the  pretext  of  purchases,  fraudulently 
ob-tained  a  large  amount  of  property  belonging  to  the  com- 
plainant, as  the  receiver  of  the  Erie  Railway  Company.  The 
oy  ect  of  the  suit  was  to  invalidate  the  defendant's  title  and 
secure  the  restoration  of  the  property,  or  compensation  for 
^^  The  proofs  produced  on  the  hearing  failed,  in  my 
opinion,  to  establish  any  of  the  frauds  alleged,  and  a  dis- 
^^"[^^al  of  the  bill  was  decreed.  On  filing  the  bill  an  injunc- 
tion ^Yi^  granted  forbidding  the  sale  of  any  of  the  property 
y^^  <5ontrover8y,  and,  on  a  subsequent  allegation  that  the 
^'yuoction  had  been  violated,  a  receiver  was  .appointed  to 


.^ 
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take  charge  of  the  property.    The  bill  haWng  been  dismissed 
and  an  appeal  having  been  taken  at  once,  the  complainau 
now  applies  for  an  order  continuing  the  injunction  until  the 
determination  of  his  appeal. 

The  power  of  the  court  to  make  the  order  applied  fo 
seems  to  be  so  well  established  as  to  be  no  longer  a  prope 
subject  of  debate  in  this  court.     Chegary  v.  Scojield,  1  HaL^ 
Ch.  529;   Ryerson  w  Boorman^  3  IlaL  Ch.  640;    Schenck  v^ 
Cononr^  2  Beas,  32.     "NVTiile,  in  the  case  first  cited,  it  i 
admitted  there   is   a   plain   distinction   between   a  decre 
wiiieh  grants  affirmative  relief,  or  which  creates  or  gives 
right  to  do,  or  to  enjoy,  or  to  have  something  which,  with- 
out the  decree,  could  not  be  done,  or  had,  or  enjoyed,  and 
decree  which  merely  leaves  the  parties  in  the  condition  i 
which  it  found  them  when  its  aid  was  first  invoked,  o: 
which  simply  relieves  a  party  from  a  restraint  put  upon  hircr 
by  the  court  for  the  protection  of  his  adversary,  still  th 
power  of  the  court  to  act  in  either  case  is  clearly  asserted 
The  power  of  the  court  to  grant  a  stay  in  this  case,  provide 
proper  reasons  for  its  exercise  have  been  shown,  I  think 
cannot  be  doubted. 

Such  applications  are  always  addressed  to  the  sound  di 
cretion  of  the  court.  And  while  it  is  quite  manifest  thi 
power  is  indispensable  to  an  efficacious  administration  or* 
justice,  yet  it  is  also  quite  obvious,  unless  it  is  exercised  witlB- 
the  utmost  caution  and  disscrimination,  it  may  be  made  th^ 
instrument  of  wrong  and  ruin.  Its  exercise  must  generally^ 
be  attended  with  great  perplexity.  This. case  presents  i^ 
striking  example  of  the  difficulties  besetting  its  exercise. 

The  complainant,  on  the  hearing,  failed,  in  the  opinion  o^ 
the  court,  to  prove  fraud ;  the  claim  he  set  up  to  the  prop- 
erty in  controversy  has  been  rejected,  and  the  defendant'^- 
right  to  it  has  been  sustained.  His  title  has  been  vindicated, 
by  the  judgment  of  this  court.  It  is  the  constitutional  right: 
of  every  citizen  of  this  state  to  have  the  possession  and  eiyoy^ 
ment  of  his  property.  The  courts  cannot  abridge  or  annuX 
this  right.     On  the  complainant's  sworn  allegation  that  th^ 


2    Stew.]  FEBRUARY  TERM,  1878.  201 

Jewett  V,  Dringer. 


ndant  had  obtained  this  property  of  him  by  fraud,  and 
there  was  danger  of  its  loss,  the  court  took  possession 
of    i  t,j  in  order  that  restoration  might  be  made,  if  the  com- 
plaiiiant   established   the   truth   of  his   charges.      He  has 
failed,  and  the  court  having  pronounced  a  judgment  of  dis- 
i^tiissal  against  him,  it  would  seem,  according  to  the  lowest 
J^o-tions  of  justice,  that  the  court  should  unloose  its  grasp 
^nd    return  the  property  at  once.     On  the  other  hand,  it  is 
<^1^CLT  the  judgment  of  this  court  is  not  an  unimpeachable 
finQ-Xity ;  the  complainant  has  an  undoubted  right  to  appeal, 
^^cl   to  have  the  sentence  of  this  tribunal  reviewed  by  the 
<^o\x  ft  of  last  resort.     His  appeal  opens  the  question  of  title, 
^^^d    must  keep  it  open  until  the  judgment  of  this  court  is 
^itlier  affirmed  or  reversed.     The  good  faith  of  the  appeal 
^     riot  questioned.     While  I  am  entirely  satisfied  with  my 
jviclgixient,  and  am  sure  it  is  the  best  it  was  possible  for  me 
to  i-oach,  still,  I  am  bound  to  say,  the  path  of  duty  was  not 
^^    perfectly  clear,  on  all  branches  of  the  case,  that  it  was 
ittip>os8ible  to  make  a  mistake.     With  no  distrust  whatever 
^^  t.lie  correctness  of  my  conclusion,  yet  I  nmst  confess  to  a 
i^'eli  ng  of  satisfaction  that  it  is  to  be  reviewed.    The  motives 
^^'liich  prompt  human  action  cannot  always  be  discerned 
^'itli  certainty;  it  is  not  always  easy  to  distinguish  with  pre- 
cision the  line  separating  innocence  from  guilt ;  and  some- 
^iiXies  fraud  simulates  honesty  so  closely  as  to  deceive  a  mind 
^^x:iou8  to  detect  it.  After  the  most  searching  scrutiny  I  was 
*ole  to  make,  I  have  been  compelled  to  declare  none  of  the 
^i^uds  charged  were  so  clearly  proved  that  a  decree  in  favor 
^*    tie  complainant  would  be  an  act  of  justice.     But  some 
^^^nches  of  the  case  are  not  so  entirely  free  from  all  sus- 
picion of  fraud  as  to  render  it  entirelv  certain  that  other 
^tkd  keener  eyes  than  mine  may  not  be  able  to  see  what  was 
^ot  perceptible  to  me.      All  judicial  history  demonstrates 
i  ^ne  importance  and  value  of  the  right  of  appeal.   No  human 

I  wbuual  is  infallible.     Justice  delights  in  the  correction  of 

1  ^Wor  as  well  as  the  redress  of  wrong.     Where  there  is  the 

■  **Vhte8t  reason  for  doubt  there  is  reason  for  giving  protec- 
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tion  to  the  dissatisfied  saitor  who  appeals  promptlr 
proseeates  his  appeal  with  diligence.  To  refuse  protect^^ 
in  some  cases  would  be,  practically,  a  deprivation  of  C^ 
right  of  appeal. 

The  eminent  jurist  who  decided  S^henek  v.  Conorerj  ubisu^ 
held,  that  there  was  strong  reason  for  staying  the  arm  of  t-— ^ 
law  whenever  it  appeared  it  would  be  impossible  to  set  t — 
appellant  right  again  if  he  was  successful  in  his  appeal, 
when  it  appeared  a  stay  was  not  necessary  to  his  protecti< 
and  would  prejudice  his  adversary,  then  the  enforcement 
the  decree  ought  not  to  be  arrested.     Judgments  for  a 
in  the  aggregate  exceeding  $27,000,  it  was  admitted  on  t3 
argument,  have  recently  been  recovered  against  the  defend 
ant ;   the  property,  on  being  restored  to  him,  will  at  on_- 
be  liable  to  seizure  and  sale  under  these  judgments.     Th 
may,  and  most  probably  will,  absorb  the  whole  of  it.     If  t 
property  is  placed  beyond  the  complainant's  reach,  succ^ 
in  his  appeal  would  be  an  empty  victory.     To  vindicate  hr 
title  after  the  property  had  been  appropriated,  under  leg 
forms,  to  the  payment  of  another  man's  debt,  would  see 
more  like  a  mockerj'  of  justice  than  administering  it.    Wh' 
suing  for  justice,  he  would  be  stripped  of  his  proper! 
because  the  court  refused  him  the  protection  it  had  t 
power  to  give.     Against  a  result  so  disastrous  and  reproa 
ful  to  the  administration  of  justice,  even   though  it  r 
seem  verj'  remote,  the  complainant  is  entitled  to  protect' 
The  injunction  will  be  continued  for  the  present,  but 
defendant  shall  be  at  liberty,  at  any  time  during  the 
dency  of  the  appeal,  to  have  it  dissolved  and  the  proj 
restored  to  him,  on  givinir  a  bond  to  the  complainant  i 
sum  of  ?20,000,  with  sufficient  surety,  conditioned  tl 
complainant  is  successful  on  the  appeal  he  will  pay  hii 
sum  he  may  recover  under  or  equal  to  the  sum  nar 
the  bond. 
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Samuel  G.  Southmayd 

V. 

The  City  op  Elizabeth. 

X.  The  act  to  quiet  titles  (P.  L.  1870,  p.  20)  prescribe?  three  things  in 
>*^s8{>ect  to  a  suitor  under  it :  his  qualifications,  when  he  may  sue,  and 
"^^li&t  his  bill  must  contain. 

2.  In  a  bill  filed  under  that  act  the  complainant  is  not  required  to 
t.  out  the  adverse  right  and  show  how  or  why  it  is  invalid ;  it  is  suffi- 

to  allege  that  it  is  claimed  or  reputed  that  there  is  an  outstand- 
^»^g:  hostile  right. 

3.  Under  that  act  a  person  in  the  peaceable  possession  of  lands,  as 
^^"W^ziCMr,  has  a  right  to  have  anything  which  casts  a  suspicion  upon  his 

brought  under  judicial  investigation. 


On  bill  and  demurrer. 

JIfr.  JB.  WiUiamsonj  for  demurrant. 

-^r.  F.  AdamSy  contra. 

The  Vice-Chancellor. 

The  demurrer  in  this  case  simply  alleges  want  of  equity. 

T^lie  bill  is  filed  under  the  act  to  quiet  titles  (P.  L,  1870, 

I>-  20),  which  enacts  that  when  any  person  is  in  the  peace- 

^\>le  possession  of  lands  in  this  state,  claiming  to  own  the 

^^ine,  and  his  title  thereto,  or  to  any  part  thereof,  is  denied 

^1*  disputed,  or  any  other  person  claims,  or  is  claimed,  to 

^wn  the  same,  or  any  part  thereof,  or  any  interest  therein, 

^T  to  hold  any  lien  or  encumbrance  thereon,  and  no  suit 

^ball  be  pending  to  enforce  or  test  the  validity  of  such  title, 

^laim  or  encumbrance,  it  shall  be  lawful  for  such  person  so 

^^  possession  to  bring  and  maintain  an  action  or  suit  in  this 

court,  to  settle  the  title  of  the  lands,  and  to  clear  up  all 

doubts  and  disputes  concerning  the  same.     The  act  then 

directs  what  the  bill  shall  contain :     The  bill  of  complaint 
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in  such  suit  shall  describe  the  lands  with  certain 
shall  name  the  person  who  claims,  or  is  claimed  or 
to  have,  such  title  or  interest  in,  or  encumbrance 
lands,  and  shall  call  upon  such   person  to  set  foi 
specify  his  title,  claim  or  encumbrance,  and  how 
what  instrument  the  same  is  devised  or  created. 

Besides  giving  a  new  remedy,  this  statute,  in  the 
just  quoted,  plainly  prescribes  three  things :  first,  th 
fications  of  the  suitor — ^lie  must  have  the  peaceable 
sion  of  land,  under  a  claim  of  ownership,  to  wl 
adverse  right  or  claim  is  asserted,  or  is  reputed  t< 
second,  under  what  circumstances  he  may  resort 
remedy — only  when  no  prior  suit  is  pending  to  t 
adverse  right ;  and,  third,  what  his  bill  must  con 
must  describe  the  land  clearly,  and  name  the  perg 
asserts  the  adverse  right,  or  who  it  is  reputed  holds 
must  call  upon  him  to  disclose  it. 

It  would  seem  to  be  clear,  then,  if  the  bill  conforr 
premises  to  the  statutory  fornmla,  and  also  shows  t1 
brought  by  a  suitor  having  the  requisite  qualificai 
sue,  and  that  his  action  was  instituted  at  a  time  w 
tlie  terms  of  the  act,  he  was  permitted  to  employ  the 
given  by  it,  that  a  perfect  case,  under  the  statute,  wj 
on  the  pleading. 

Is  such  a  case  made  by  the  bill  in  this  case  ? 
that  the  complainant  is  the  owner,  by  valid  title,  of 
land  situate  in  the  city  of  Elizabeth,  which  is  descr 
metes  and  bounds ;  that  he  is  in  the  peaceable  posses 
it;  that  the  defendants  claim  to  own  some  interet 
under  and  by  virtue  of  certain  pretended  as8e3sm< 
local  improvements,  and  sales  made  in  enforcement  c 
and  that  no  suit  is  pending  to  enforce  or  test  the  val 
their  claim;    it   then   prays   that   the   defendants 
required  to  set  forth,  specifically,  what  title  to  said 
any  part  thereof,  or  interest  therein,  or  lien  or  encun 
thereon,  they  claim  to  have,  and  also  to  state  how 
what  instmment  the  same  is  derived  or  created,  a 
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thio   oomplainant's  title  may  be  settled,  and  the  claim  of  the 
de -pendants  declared  to  be  illegal  and  void. 

I  think  it  would  be  difficult  to  suggest  how  a  bill  could 
bo  drawn  more  precisely  in  conformity  with  the  directions  of 
ttio  statute. 

On  the  argument,  a  single  fault  was  ascribed  to  the  bill : 
that  it  does  not  show  why  the  right  asserted  by  the  defend- 
ants  is  groundless,  but  simply  declares  it  to  be  so  by  the 
inost  general  averment.     The  statute  does  not  require  the 
complainant  to  do  more  than  this.     Tie  is  merely  required 
to  allege  that  it  is  claimed  or  reputed  that  there  is  an  out- 
standing hostile  right.     Tie  is  in  the  peaceable  possession  of 
the    land,  claiming  to  be  the  owner,  and  has,  therefore,  a 
right  of  putting  to  the  test,  in  every  imaginable  case,  every- 
thing which  presents  a  suspicious  appearance  against  his 
^^tle,  and  having  it  freed  from  every  lurking  and  unsubstan- 
tial    claim.     Bogcrt  v.  Elizabeth   CUy,   12    C.   K    Gr.   568. 
tTndcr  the  old  rule  he  would  have  been  required  to  show, 
*^y  his  bill,  that  there  was  an  outstanding  title,  apparently 
valid,  though  really  void,  which  cast  an  injurious  doubt 
^pon  his  right,  in  order  to  present  a  case  fit  for  equity  cog- 
|ii2aiice;  but  the  statute  has  changed  this,  and  now,  accord- 
^^S    to  the  rule   prescribed   by  the   statute,  he   is   simply 
^^Uired  to  show  that  it  is  claimed  there  is  a  hostile  out- 
coding  right.     He  is  not  even  bound  to  show  that  the  per- 
^^  in  whom  this  riffht  inheres  asserts  it,  but  it  is  sufficient 
"  ^t  is  alleged  that  it  is  reputed  he  holds  it.     The  main 
design  of  the  statute,  as  I  understand  it,  is,  to  put  it  in  the 
P^^er  of  any  person  who  is  in  the  peaceable  possession  of 
*and,  as  owner,  to  compel  any  other  person  who  asserts  a 
*^^tile  right  or  claim,  or  who  it  is  reputed  holds  such  right 
^'^  claim,  to  come  forth,  upon  demand  by  suit,  and  disclaim, 
^^  show  his  right  or  claim,  and  submit  it  to  judicial  deter- 
^iiAition. 

I  think  the  bill  sufficiently  makes  the  case  required  by  the 
*^tuteto  entitle  the  complainant  to  the  defendant's  answer. 
^^  demurrer  will  be  overruled,  therefore,  with  costs. 
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Cornelius  V.  Traphagbn  and  others 

V, 

The  Mayor  and  Aldermen  of  Jersey  City. 

1.  A  suitor  who  seeks  to  have  a  public  improvement  er\joined  n^  "**^ 
apply  promptly,  show  an  invasion  of  a  clear  right,  and  that  he  ha»  ^ 
other  adequate  remedy. 

2.  A  suitor  who  by  laches  has  made  it  im]X)ssible  for  the  court> 
enjoin  his  adversary  without  inflicting  great  injury  upon  him,  will 
refused  the  aid  he  asks  and  left  to  pursue  his  ordinary  legal  remedy^^  - 

3.  An  injunction  will  be  refused  to  a  complainant  who  has  int. 
tionally  delayed  his  application  until  he  has  obtained  an  inequita*' 
advantage  of  the  defendant. 

4.  The  use  of  a  i)ublic  street  for  the  construction  of  a  sewer,  is  1» 


to 


e 


On   motion   for  injunction,  heard   on   bill,  answer  & 
affidavits. 

Mr.  S.  B,  Ransom y  for  motion. 

3fr.  John  C.  Besson^  contra. 

The  VicE-CnANCELLOR. 

The  complainants  ask  to  have  the  defendants  restrain 
from  constructing  a  sewer  over  their  lands. '  They  say  t 
public  have  not  acquired,  in  any  mode,  a  right  in,  or 
easement  over  the  lo^'us  in  qtio^  and  that  if  the  defendai^ 
are  not  restrained  from  conmiitting  the  acts  they  threats 
a  most  flagrant  violation  of  the  right  of  private  proper' 
will  ensue,  resulting  in  irreparable  damage  to  them.     Tt^ 
case  made  by  the  bill  clearly  entitles  the  complainants  to  tt* 
aid  of  the  court;  but,  in  stating  their  case,  it  is  now  patef 
they  omitted  facets,  within  their  knowledge,  which,  in  xn, 
judgment,  render  it  entirely  plain  the  court  ought  not 
interfere.     I  do   not  believe  they  were  withheld  with 
design  to  impose  upon  the  court,  or  to  procure  an  impropa 
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uso     to  be  made  of  its  process.     The  defendants,  by  their 

aos^ver,  show  that  the  loeus  in  quo  was  laid  down  and  marked 

a3  a.    public  street  on  a  map  made  and  filed  in  1804 ;  that  by 

a  sia.l)sequent  map,  made  by  the  authorities  of  Jersey  City, 

in      X861,  it  was  laid  down  as  a  public  street,  and  called 

Jorsscy  avenue ;  and  that,  pursuant  to  an  ordinance  approved 

A.pi*il  22d,  1870,  the  municipal  government  took  possession 

of  it: ,  graded,  guttered  and  curbed  it,  and  flagged  the  side- 

^al  IcSj  and  have  ever  since  used  it  as  a  public  street.     Over 

the   oomplainants'  land  the  grade  was  raised  about  four  feet 

J^l>ove  the  natural  level.  On  the  argument  the  truth  of  these 

allocations  was  admitted  by  the  complainants'  counsel.    It  is 

^ot  shown  that  the  complainants,  or  those  under  whom  they 

^laim,  authorized  or  directed  either  of  the  maps  to  be  made. 

Tlic  defendants  are  engaged  in  the  construction  of  an 

^oaportant  public  work,  the  speedy  completion  of  which,  it 

^'ould  seem,  is  indispensable  to  the  proper  protection  of  the 

public  health.     In  such  a  case  this  court  must  not  put  in 

force  its  prohibitory  power  unless  it  is  the  only  means  by 

^"tich  adequate  redress  can  be  given.     To  induce  the  court 

^^  act,  there  must  be  promptitude,  an  invasion  of  a  clear 

^^glit  and  no  other  adequate  remedy. 

It  is  undisputed  that  the  complainants  have  permitted  the 
public  authorities  to  oust  them,  and  to  take  possession  of  the 
land  they  now  claim,  and  to  expend,  in  preparing  it  for  use 
^  a  public  street,  a  large  amount  of  public  funds,  and  that 
since  it  has  been  so  prepared  they  have  stood  by,  quietly, 
*nd  permitted  it  to  be  constantly  appropriated  to  the  pur- 
P^es  of  a  public  highway.     Under  these  circumstances,  I 
^te  it  to  be  too  clear  for  argument  that  they  have  so  far 
encouraged  or  sanctioned  the  action  of  the  public  authori- 
ties as  to  divest  themselves  of  the  right  to  demand  that  a 
^nrt  of  equity  shall  now,  by  its  interdiction,  deprive  the 
piiblic,  even  temporarily,  of  the  benefit  of  its  expenditure. 
[         ^'Oni  E.  R.  R.  Co.  v.  Pnidden,  5  C.  E.  Gr.  530 ;  Eiston 
I         ^  McMahon  v.  N.  Y.  and  Long  Branch  R.  R.  Co.,  9  C.  E. 
I         Or.  49. 
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This  court  will  even  refuse  to  exert  its  prohibitory  poiwj'^er 
in  aid  of  rights  asserted  on  behalf  of  the  state,  when       it 
appears  that  its   representatives,  by  silence  and  inacticz»n, 
have  presumably  encouraged  the  outlay  of  large  sums    of 
money  in  the  prosecution  of  an  important  public  enterpri  ^«> 
undertaken   in   good   faith,  and  which,  if  arrested,  woi-^1^ 
bring  disaster  upon  its   projectors.     Atfy-Gen.  v.  Dclaic^^''^^ 
and  Bound  Brook  R.  B.  Co,,  12  C.  E.  Gr.  1.     The  compla.i-'Ki- 
ants,  by  laches,  if  not  by  acquiescence,  have  lost  all  right     *^ 
have  the  use  of  this  street  forbidden.     By  delay  they  hc»."^^® 
made  it  impossible  for  the  court  to  give  them  the  speci^ii-  ^ 
relief  they  ask  without  doing  great  and  irreparable  injtx  ^ 
to  the  public ;   they  have,  therefore,  no  claim  to  such  rel  "^  *^ 
as  it  is  the  peculiar  province  of  courts  of  equity  to  give,  "fc^  ^^ 
must  be  left  to  pursue  their  ordinary  legal  remedy.    A  co^*-^*-^ 
of  equity  cannot  permit  them  to  speculate  upon  the  chancr^^- 
The  public  authorities,  doubtless,  when  they  took  possessi  ^^^  y» 
believed  the  public  had  acquired  a  right  to  the  use  of  tz-lt^^^ 
land  as  a  public  highway  by  dedication.     If  the  comply  "■-^' 
ants  were  not  willing  it  should  be  taken  for  a  public  hi  ^X^' 
way,  for  all   purposes,  without  compensation  first  bei"^^ 
made,  their  remedy  was  clear,  and  the  course  to  be  purs*^^ 
plain.     It  may  be  that  if  the  alternative  had  been  prompt  "^^^ 
offered  to  the  municipality  to  pay  for  the  land  before  talci"^^ 
possession  of  it,  or  to  let  it  alone,  they  would  have  let     \ 
alone  ;  but  the  complainants,  instead  of  adopting  that  ecu 
have  knowingly  permitted  their  land  to  be  appropriated 
groat  expense,  to  public  use,  and  now,  when   the   put^  ^* 
authorities  have  reached  a  point  in  the  prosecution  of    ^*^ 
work  where  retreat  is  impossible,  this  court  is  asked 
stretch  forth  its  arm.     The  appeal  comes  too  late ;  besi 
there   is   reason   to  believe   the   complainants'   delay 
designed. 

The  use  of  a  public  street  for  the  construction  of  a  se 
is  lawful,  as  much  so  as  the  use  of  it  for  travel.     Stowlir^,^^ 
V.  Ncicark  City,  1  Stew.  187 ;  S,  C  mi  appeal,  lb.  446. 
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On  JuDe  14th,  1870,  the  complainants  presented  a  remon- 
trance  to  the  defendants  against  the  proceedings  already 

:en  for  the  opening  of  this  street.  This  did  not  relieve 
t-liein  from  the  consequences  of  their  subsequent  laches. 
^^aston  and  McMahon  v.  N.  Y.  and  Long  Branch  R.  R.  Co., 
^^[pra.  Besides,  the  remonstrance  did  not  deny  a  dedica- 
't^OTLy  but  simply  disputed  the  regularity  of  the  proceedings 
-fkyr  opening. 

The  ease  made  does  not  entitle  the  complainants  to  the 
-^clief  they  ask ;  their  application  must,  therefore,  be  denied, 
^nd  the  order  to  show  cause  discharged. 


Sarah  N.  Db  Witt 

V. 

"William  Van  Sickle  and  others. 

!•  An  assignee  of  a  mortgage  takes  it  subject  to  all  defences  existing 
Against  the  mortgagee  in  favor  of  the  mortgagor^  but  free  from  latent 
equities  existing  in  favor  of  third  persons. 

2.  A  mortgage  executed  as  a  step  in  a  scheme  to  defraud  creditors, 
^11  be  upheld,  even  against  creditors,  in  the  hands  of  a  bona  fidt 
*^W^^  for  valu^;  but,  in  order  to  be  considered  an  assignee  for 
▼•lue,  he  must  pay  money,  surrender  a  valuable  right,  or  assume  an 
irrevocable  obligation ;  the  surrender  of  a  pre-existing  debt  is  not  a 
•officient  consideration. 

3-  Property  conveyed  in  fraud  of  creditors  will  be  reclaimed  for  the 
*^^t  of  creditors,  no  matter  who  may  happen  to  hold  it,  if  reclama- 
^^^^  can  be  efiected  without  injustice  to  innocent  third  persons. 

,  *•  He  who  buys  any  part  of  the  avails  of  a  scheme  to  defraud  cred- 
i^ra,  in  order  to  keep  what  he  gets,  must  not  only  pay  for  it,  but  he 
^^t  be  innocent  of  any  purpose  to  further  the  fraud. 

'*•  A  person  who  willfully  closes  his  eyes  to  avoid  seeing  what  he 
^iieves  he  would  see  if  he  kept  them  open,  must  be  considered  to 
^**  seen  what  any  man  with  his  eyes  open  would  have  seen. 


L 
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Mr.  De  Witt  and  Mr.  A.  T.  McGiUj  for  complainant. 
Mr.  Lewis  J.  Martiiiy  for  Simeon  Garrison. 
Mr.  Lewis  Cochran,  for  the  other  defendants. 


In  March,  1875,  William  Van  Sickle  sold  and  conveye 
all  his  real  and  personal  property  to  his  son  Andrew,  wh. 
with  his  wife,  up  to  that  time,  had  been  members  of 
father's  family.     Andrew  was  without  any  means  whatev 
except  an  alleged  claim  against  his  father  for  wages.     T 
consideration  for  the  personal  property  was  $1,800,  whi 
was,  it  is  said,  by  an  arrangement  between  the  father  a 
son,  to  be  paid  by  the  son  to  certain  of  the  father's  credi 
in  satisfaction  of  their  debts.    It  was,  in  fact,  almost  enti 
absorbed  in  paying  a  single  creditor,  who,  shortly  after  t 
sale,  procured  both  the  father  and  the  son  to  execute  a  ch; 
tel  mortgage  on  it.     For  the  real  estate,  it  is  said,  the  s 
agreed  to  pay  $8,700,  in  addition  to  the  mortgages  on 
Of  this  sum  $2,000  were  paid  by  an  allowance  to  the  son 
wages;  $2,000  more  were  secured  by  a  mortgage  bearL  '^^^g 
interest  from  April  Ist,  1876,  and  payable  in  installments       ^=^f 
$500  each,  the  first  falling  due  April  Ist,  1879,  and  the  1  ^M^t 
April  Ist,  1883 ;  $2,200  additional  were  secured  by  a 
gage  requiring  the  son  to  support  and  maintain  his  fat 
and  mother  during  their  several  lives,  and  to  provide       * 
decent  burial  for  each  at  death,  or,  on  failure,  to  pay  -fc^i^® 
$2,200,  with   interest  from  the  time  of  default;    and  -t^S^^ 
remaining  $2,500  were  secured  by  a  mortgage  bearing  inl::^^''" 
est  from  April  Ist,  1875,  and  payable  in  installments  of  $&  "^^® 
each,  on  the  same  days  that  the  principal  of  the  $2,0^^^ 
mortgage  was  payable.     In  May,  1875,  the  mortgage 
$2,000  was  assigned  by  the  father  to  Simeon  Garrison , 
payment  of  a  debt  of  $1,778.78,  due  from  him  to  Mr.  & 
rison,  and  $102.62  in  cash.     The  $2,500  mortgage  was 
celled  July  30th,  1875,  it  being  alleged  that  the  son,  prioJ^ 
that  date,  had  assumed  to  pay,  and  had  paid,  debts  of 
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fatT:i  er  in  excess  of  the  sum  secured  by  it.  In  February, 
18  76,  the  father  released  all  his  rights  under  the  mortgage 
fon  ^2,200,  and  the  son  thereupon  executed  a  mortgage  to 
A^cli^m  T.  Cortright  and  four  other  creditors  of  his  father, 
8^o  i^xring  debts  due  to  them  amounting,  in  the  aggregate,  to 
^1  >X  15.  The  release  and  mortgage  were  executed  while  the 
fa.t:lri  cr  was  under  examination  on  proceedings  supplement- 
^^"^  to  execution.  The  complainant  recovered  a  judgment 
^g^-i  nst  William  Van  Sickle,  in  November,  1875,  for  a  debt 
^ot:it:racted  in  1868,  and  her  bill,  in  this  case,  is  filed  to  set 
^^iclcthe  several  conveyances  mentioned,  and  to  have  her 
jvicjgnient  charged  against  the  lands.  At  the  time  the 
*^t:"l:ier  transferred  his  property  to  his  son,  he  was  unable  to 
P^y  his  debts. 

Thb  Vicb-Chanoellor. 

The  transactions  sought  to  be  invalidated  in  this  case 
fttand,  in  all  material  respects,  between  the  original  parties, 
identical  with  those  denounced  as  fraudulent  in  Owen  v. 
-^^i^w,  2  Dutch.  22,  and  that  case  must  rule  this.  The  doc- 
trines of  that  case  most  pertinent  to  this  were  emphasized 
^y  the  court  of  errors  and  appeals,  in  National  Bank  of  the 
Metropolis  v.  Sprague^  6  C.  E.  Gr,  530,  and  have,  therefore, 
^^  tliis  forum,  the  force  of  unquestionable  law. 

According  to  the  rule  laid  down  in  the  case  last  men- 
tioned, it  cannot  be  disputed  that  William  Van  Sickle,  at 
tile  time  he  executed  the  deeds  assailed  here,  was  insolvent. 
-^e  proofe  render  it  perfectly  clear  he  was  unable  at  that 
time  to  meet  his  pecuniary  engagements,  and  that  if  his 
^ffi^irs  had  then  been  wound  up  he  could  not  have  paid  his 

I  am  also  satisfied  that  the  deeds  and  mortgages  inter- 
^l^auged  between  the  original  parties  were  fraudulent,  in 
^f^j  against  the  creditors.    The  real  character  of  the  transac- 
tion 18  Been,  conspicuously,  in  the  $2,200  mortgage,  whereby 
'^  debtor,  unquestionably  insolvent,  attempted   to   appro- 
priate that  amount  of  his  property  to  the  benefit  of  his  wife 


i 


212  CASES  IN  CHANCERY.  [29 


De  Witt  V.  Van  Sickle. 


and  himself,  during  their  several  lives,  in  defiance  of 
rights  of  his  creditors. 

It  is  obvious,  I  think,  the  mortgagees  named  in  the  C 
right  mortgage  can  lay  no  claim  to  the  character  of  bona 
mortgagees  under  the  fifteenth  section  (the  sixth,  before 
revision,)  of  the  statute  of  frauds  {Rev.  p.  447).  Ther 
enough  in  the  time  and  circumstances  attending  its  ex( 
tion  and  registry  to  warrant  the  belief  that  its  execution 
a  more  desperate  device  against  creditors  than  the  orig 
scheme.  That  mortgage  cannot  be  permitted  to  st 
against  creditors. 

The  only  question  of  diflSculty  in  the  case  relates  to 
rights  of  the  defendant  Garrison.  He  claims  to  be  the  assi^ 
for  value,  and  without  notice  of  the  $2,000  mortgage  n 
by  the  fraudulent  grantee  to  the  fraudulent  grantor  as  secu 
for  part  of  the  purchase-money.  While  I  think  it  is  debat 
whether  the  assignee  of  a  mortgage,  made  by  a  fraudu 
grantee  to  a  fraudulent  grantor,  as  a  step  in  a  schem* 
defraud  creditors,  can  acquire  the  precise  rights  and  imm 
ties  conferred  by  the  statute  on  a  bona  fide  mortgagee,  sti 
must  be  admitted,  as  an  undoubted  principle  of  equity  ji 
prudence,  that  though  an  assignee  of  a  mortgage  tak( 
subject  to  all  the  defences  which  would  exist  against  it 
had  remained  in  the  hands  of  the  original  mortgagee,  ye 
he  takes  it  innocently  and  for  value,  he  acquires  a  title 
from  all  latent  equities  existing  in  favor  of  third  pers 
Woodruff  Y.  Depuc^  1  Me  Cart.  168;  Shannon  v.  3Iarselis,> 
414 ;  Cornish  v.  Bryan,  2  Stock.  146 ;  Wilson  v.  JK«,  2  i 
143.  It  must,  therefore,  be  conceded  that  Mr.  Garr 
could,  by  the  purchase  of  this  mortgage,  acquire  ri] 
entitled  to  protection,  even  against  the  creditors  inter 
to  be  defrauded  by  its  execution.  This  brings  us  to 
question,  was  he  a  purchaser  for  value  ?  lie  admits  he  ] 
the  whole  of  the  purchase-money,  except  J102.62,  with 
notes  of  the  assignor.  The  surrender  of  a  pre-existing  < 
is  not  sufficient  to  give  him  the  character  he  claims.  3Ii 
V.  Condit,  8  C.  E.  Gr.  313 ;    Pancoast  v.  Diaal,  11  C.  E. 
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The  reason  is,  by  refusing  to  give  the  security  any 
5r-"^^ater  virtue  in  his  hands  than  it  had  in  the  hands  of  the 
^nal  mortgagee,  he  is  put  in  no  worse  condition  than  he 
before  he  obtained  it ;    in  the  language  of  some  of  the 
j\a.<3ge8,  he  is  not  hurt.     The  mortgage  in  the  hands  of  the 
fVstiidulent  grantor  was  unquestionably  void  against  credit- 
oirs.    To  give  it  any  greater  force  against  creditors  in  the 
Viands  of  his  assignee,  it  must  be  shown  to  have  acquired  a 
virtue  or  equity,  and  this  can  only  be  imparted  to  it  by 
actual  payment  of  money,  the  surrender  of  a  valuable 
riglit,  or  the  assumption  of  an  irrevocable  obligation.     2 
Lead.  Gas.  in  Eq.  (4  Am.  ed.)  82.    Such  new  equity  can  only 
^^rise  when  a  third  person  has,  by  an  innocent  purchase  of 
the  security  for  value,  placed  himself  in  a  position  from 
^?'hich  it  is  impossible  to  extricate  him  without  loss ;  but  if, 
t>y  declaring  the  paper  still  infected  with  its  original  infirm- 
ity, he  is  left  just  where  he  was  when  he  took  it,  he  suffers 
^o   hurt,  and   the   court  is   bound   to   declare   it  invalid. 
Creditors  may  then  have  justice  without  injustice  to  him. 
Eq\iity  will  give  validity  to  that  which  would  otherwise  be 
invalid  only  when  it  is  clearly  necessary  to  prevent  loss  to 
^n  innocent  person.     A  debtor  who  attempts  to  discharge 
*^i8  debt  by  passing  to  his  creditor  a  security  which  he  has 
^^ated  as  part  of  the  means  to  defraud  his  creditors,  does 
*^ot  discharge  it.     The  debt  due  to  Mr.  Garrison  in  this  case 
*^^  not  been  discharged. 

I  confess  I  am  unable  to  appreciate  the  argument  intended 

to  show  that  the  application  of  the  rule  just  adverted  to  is 

^ittiited  to  titles  and  securities  executed  by  the  fraudulent 

gi^antee,  but  has  no  application  to  those  obtained  from  the 

fraudulent  grantor.     It  is  true.  Chancellor  Kent,  in  constru- 

^^g  a  similar  statutory  provision^  drew  a  distinction  betw^een 

the  rights  acquired   by  a  purchaser  from   the   fraudulent 

grantor  and  those  acquired  by  a  purchaser  from  the  fraud- 

^ent  grantee,  holding  that  a  purchaser  from  the  former 

^^^^i&  entitled  to  the  protection  of  the  statute,  while  a  pur- 

^'liaaer  from  the  latter  was  not.     Roberts  v.  Anderson,  3  Johns. 
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Ch,  371.  But  on  appeal,  this  view  was  repudiated  (18  Johr 
515),  it  being  held  by  the  court  of  errors  and  appeals  thai 
purchaser  from  either  was  within  the  protection  of  t 
statute.  And  that  is  the  rule  in  force  in  this  state.  Fhe 
V.  Morrison^  10  C  E.  Gr,  538.  The  limitation  contended 
would  render  the  rule  nugatory  as  a  principle  of  justice,  a 
so  shorten  the  arm  of  the  law  that  it  would  be  impossible 
do  justice  in  many  cases. 

The  great  purpose  of  the  rule  is  to  give  the  courts  pov^" 
to  reclaim,  for  the  benefit  of  creditors,  all  the  property  o 
debtor  aliened  in  fraud  of  their  rights,  regardless  of  w^ 
may  happen  to  hold  it,  when  reclamation  can  be  effect ^^^ 
without  injustice  or  injury  to  an  innocent  person.    WhettjL 
the  avails  of  the  fraud  arc  held  by  the  vendees  of  the  fraut 
ulent  grantee  or  the  fraudulent  grantor,  is  a  matter  of 
significance  whatever.     Creditors  have  a  right  to  have  the 
sequestered  for  their  benefit,  no  matter  who  holds  then^^ 
unless  their  right  is  encountered  by  a  right  founded  in 
superior  equity.     Paying  for  them  by  the  mere  surrende 
of  a  debt  due  by  one  of  the  fraud-doers,  does  not  give  such 
right.     To  divest  the  right  of  a  purchaser  who  pays  in  this 
mode,  merely  puts  him  back  where  he  was  before  his  pur- 
chase.    His  claim  remains  intact  against  his  debtor.     He  is 
not  harmed,  but  simply  remitted  to  his  original  position. 
And  it  seems  he  will  be  sent  back  there,  even  if  he  is  put 
in  a  position  less  fortunate  than  that  he  occupied  originally. 
Justice  Potts,  in  Chcen  v.  Arris^  declared,  and  his  declaration 
is  quoted  approvingly  ]>y  the  justice  who  pronounced  the 
judgment  of  the  court  of  errors  and  appeals  in  National 
Ba))l:  of  the  MefropoH'^  v.  ^pnajae :   "  That  the  debtor  subse- 
quently, in  pursuance,  as  he  says,  of  his  intention  at  the 
time  of  the  conveyance,  assigned  the  mortgage  to  a  portion 
of  his  creditors,  does  not  purge  the  fraud.     If  the  creditors 
who    accepted   the   compromise   ottered    them   have   been 
thereby  placed  in  an  unfortunate  position,  it  is  to  be  regret- 
ted;  but  we  might  as  well  repeal  the  statute  of  frauds 
entirely  as  to  permit  it  to  be  thus  evaded."    So  &r  as  Mr. 
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rrison's  title  to  the  mortgage  depends  on  the  surrender  of 
a-  ;f>  xre-existing  debt,  it  is  clear  it  is  without  equity  against 
ciT^<3itor8  and  cannot  be  upheld. 

-fc^ut  he  is  a  purchaser  for  value  to  the  extent  of  $102.62. 

It;  xsi  undisputed  that  he  paid  that  sum  on  the  transfer  of  the 

TTio^rtgage.     He  has  a  right,  therefore,  to  hold  it  for  that 

*nxount  if  he  purchased  without  notice  of  its  true  character. 

A^     jDerson  who  deals  in  the  avails  of  a  scheme  to  defraud 

creciitors,  to  keep  what  he  gets,  must  not  only  pay  for  it, 

t^^it;    he  must  be  innocent  of  any  purpose   to  further  the 

fra.vxd,  even  to  protect  himself.     Actual  notice  need  not  be 

*tovrn.     If  the  purchaser  has  before  him,  at  the  time  of  his 

pxii^cbase,  facts  and  circumstances  from  which  a  fraudulent 

• 

^^txint,  either  past  or  present,  on  the  part  of  the  vendor,  is  a 

^^tviral  and  legal  inference,  or  such  facts  or  circumstances 

^f   Buspicion  as  would  naturally  prompt  a  prudent  mind  to 

'furiiXier  inquiry  and  examination,  which,  if  pursued,  would 

*ea^  necessarily  to  a  discovery  of  the  corrupting  facts,  he  is 

chargeable  with  notice.     Tantum  v.  Green,  6  C.  E,  Gr.  364. 

^  I>€r8on  who  willfully  closes  his  eyes  to  avoid  seeing  what 

^^  V>elieves  he  would  see  if  he  kept  them  open,  must  be  con- 

®^^^red  to  have  seen  what  any  man  with  his  eyes  open  would 

^^^v-^  seen.     Did  Mr.  Garrison,  at  the  time  he  negotiated  the 

ptix'chase  of  this  mortgage,  have  notice  that  his  assignor  was 

^^Bolvent  at  the  time  he  and  his  son  perfected  the  scheme  of 

^*^ich  this  mortgage  formed  a  part  ?    This  is  the  only  mate- 

^^1    question  on  this  branch  of  the  case.     The  mortgage 

^^olared  its  purpose  on  its  face.     The  fact  that  the  sum 

^^^Tired  did  not  bear  interest  for  a  year,  and  that  part  of  the 

*^^ticipal  was  not  payable,  and  therefore  not  available  for  a 

^^rtod  of  eight  years  after  its  date,  gave  unmistakable  evi- 

^^tice  of  its  purpose  to  any  person  who  knew  that  it  was  a 

^^p  in  a  scheme  by  which  an  insolvent  debtor  had  trans- 

^^tTed  all  his  tangible  property  to  his  son,  who  was  ^\dthout 

^©ana,  and  who,  with  his  wife,  up  to  the  time  of  the  execu- 

'ion  of  the  mortgage,  had  lived  as  members  of  his  father's 
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family.      Notice  of  insolvency,  under  such  circumstance 
was  notice  of  the  corrupt  purpose  of  the  arrangement. 

Mr.  Garrison  lived  near  the  debtor,  only  two  or  the 
miles  distant,  near  enough  to  hear  all  the  gossip  which  sii- 
a  complete  surrender  of  the  debtor's  property  to  his  »► 
would  be  likely  to  provoke.     He  says  he  thought  his  deb 
was  able  to  pay  all  his  debts,  and  yet  he  held  three  no 
against  him,  one  of  $300  and  two  of  $500  each,  upon  wh 
no  interest  had  been  paid  for  over  five  years.     When 
received  the  assignment  the  interest  on  his  debt  exceet 
one-third  of  its  principal  sum.      It  rarely  happens  tha 
creditor,  who  desires  the  payment  of  his  debt  at  all,  extei 
such  extraordinary  indulgence  to  a  solvent  debtor.     If 
debtor  is  insolvent,  the  creditor  waits  because  he  must, 
not  if  the  debtor  is  able  to  pay.     Delay  in  the  payment 
interest  is  always  regarded  as  evidence  of  pecuniary  eml> 
rassment  and  weakness,  and  when  it  spans  a  period  of  o^ 
five  years  it  would  seem  to  approach  such  a  complete  de 
onstration  of  insolvency  as  to  dissipate  all  hopes  and  dou 
upon  the  subject.     No  persons  are  more  disturbed  by  sim 
evidence  than  the  class  to  which  the  creditor  in  this  instate 
belongs.     He  is  neither  a  careless  nor  improvident  perso 
It  cannot  be  doubted  his  debtor's  delay  produced  anxie 
and  provoked  inquiry.  Indiiference  to  his  debtor's  pecuniar 
situation,  would,  under  the   circumstances,   have  evince 
extreme  folly.    Mr.  Garrison  cannot  be  accused  of  folly,  no 
an  unnatural  indifterence  to  what  deeply  concerned  him. 
He  must  be  presumed  to  have  exercised  that  degree  of 
watchfulness  over  the   pecuniary  condition  of  his  debtor 
which  a  man  of  ordinary  prudence,  in  his  situation,  with 
his  inducements  and  opportunities,  would  have  done.    I 
think,  therefore,  he  is  chargeable  with  knowledge  of  his 
debtor's  actual  condition.      If  he  was  ignorant,  it  was  the 
result  of  design.     I  am  glad  to  believe  he  spoke  truthfully 
when  he  said  he  thought  his  debtor  would  be  able  to  pay 
all  his  debts,  but  it  is  obvious  his  opinion  was  j^ounded 
rather  on  his  hopes  than  on  the  facts.     According  to  the 
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faEtct8,hi8  hopes  were  mere  illusions.    He  took  the  mortgage, 
in  my  opiDion,  with  knowledge  of  such  facts  and  circum- 
stances as  strips  him  of  all  equity  against  the  complainant. 
The  conveyances  made  hy  the  father  to  the  son,  and  the 
mortgages  made  by  the  son  to  the  father,  and  to  the  father 
and  mother,  as  well  as  the  mortgage  made  by  the  son  to 
Mr.  Cortright  and  others,  and  the  assignment  to  Mr.  Garri- 
Bon,  will  be  declared  void  against  the  complainant,  and  the 
amount  due  on  her  judgment,  together  with  the  costs  of  this 
Bnit,  will  be  charged  against  the  lands. 


ROBBRT   McCULLOUGH 

V. 

The  Merchants  Loan  and  Trust  Company. 

1.  An  officer  of  a  corporation,  under  whose  management  it  has 
^^©come  insolvent,  is  not  a  proper  person  to  be  appointed  its  receiver. 

2.  The  power  which  creates  a  receiver  may,  at  any  time,  put  an  end 
to  his  functions,  but  it  ought  not  to  do  so  except  for  cause. 

3.  Where  an  officer  of  a  corporation  has  been  appointed  its  receiver, 
^i^d  it  appears  proper  that  his  conduct,  as  such  officer,  should  be  inves- 
tigated, to  ascertain  whether  he  has  not  obtained  an  advantage  which 
He  ought  not  to  be  permitted  to  retain  sufficient  cause  for  removal 
exists. 


Application  to  remove  receiver,  heard  on  petition  and 
answer. 

Mr.  Hamilton  WaUis^  for  motion. 

Mr,  Socrates  Tattle^  contra. 

The  Vice-Chancellor. 

This  is  an  application  to  remove  a  receiver  appointed  to 
^nd  up  an  insolvent  corporation.     The  petition  charges  the 
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receiver  with   fraud   and   neglect   of  duty.     Some  of 

charges  are  admitted,  others  are  explained,  and  others  st 

are  denied.     Those  imputing  fraud,  except  such  parts 

them  as  are  admitted,  must  be  put  out  of  view.     No  m 

should  be  convicted  of  fraud  except  upon  satisfactory  pro 

and  after  having  been  afforded  a  full  opportunity  to 

the  incriminating  evidence. 

The  person  sought  to  be  removed,  having  been  one  of  t 

directors  of  this  corporation  at  the  time  of  its  suspensi 

was,  according  to  the  general  rule,  not  a  proper  person 

be  appointed  receiver.      High  on  Rcc'rSy  §  72;  Freeholdi 

of  Middlesex  Co.  v.  State  Bank,  1  Siew.  166.     The  reas 

of  the  rule  is  obvious  :     A  person  who  cannot,  with  the 

of  others,  manage  a  business  successfully,  is,  as  a  gene 

rule,  unfit  to  wind  it  up  alone.     For  this  reason  the  co 

at  first  refused  to  appoint  the  person  whose  expulsion  fr 
ofl[ice  is  now  asked,  and  this  determination  was  adhered 

until  his  appointment  was  urgently  solicited  by  nearly 

the  creditors  and  stockholders. 

A\Tien   a   corporation   becomes  insolvent,  the  court, 

authority  of  law,  takes  possession  of  its  assets  for  the  ben^ 

of   creditors   and    stockholders,   and,  through   the   instr* 

mentality  of  an  oflicer  of  its  own  creation,  converts  th€^ 

into  money  and  distributes  them.     The  court  confers 

functions,  and  may  put  an  end  to  them  whenever  it 

it  expedient  to  do  so  {Bcv.  p.  191,  §  79),  but  like  all  ottm 

judicial  action   resting   in   discretion,  its   exercise   shoux 

always  be  grounded  in  some  consideration  of  justice  or  co 

venienec.     It  should  never  be  exercised  capriciously  im 

arbitrarily,  but  only  for  cause.     It  might  be  diflScult,  if 

impossible,  to  say  what  will  be  esteemed  sufficient  cause 

every  imaginable  case,  but  it  may  be  said  generally,  if  t^ 

receiver  was   an   officer  of  the  corporation  at  the  time 

became  insolvent,  and  it  appears  proper  that  his  conduct, 

such  officer,  should  be  investigated,  to  see  whether  he  has 

obtained  a  benefit  or  advantage  which  in  equity  he  ou 

not  to  be  permitted  to  retain,  sufficient  cause  for  his  remo 

exists. 
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T  think  suflScient  cause  has  been  shown  in  this  case.    The 
c3oor8  of  this  bank  were  closed  on  the  7th  day  of  July  last, 
ii'Hd  were  not  opened  afterwards  for  the  transaction  of  busi- 
13  ess.     The  next  day  was  Sunday,  a  day  usually  free  from 
trie  duties  and  cares  of  business,  and  devoted  by  most  of  the 
I^eople  of  this  state  to  religious  worship,  yet  it  appears,  by 
t;te  answer  of  the  receiver,  that  on  that  day,  without  the 
elig-htest  previous  indication  of  weakness,  it  became  publicly 
ttiown,   in   some   unexplained   way,   that  this    bank  was 
in^oilvent.     Proceedings  for  the  appointment  of  a  receiver 
^'^  i*e  instituted  early  the  next  morning.     On  the  Friday  and 
urday  preceding,  the  receiver  transferred  $4,090,  stand- 
to  his  individual  credit  on  the  books  of  the  bank,  to  a 
of  which  he  was  a  member,  in  payment  of  their  debt 
^o     "the  bank,  more  than  two  weeks  overdue.     The  effect  of 
^*^>>^  transfer,  if  it  is  allowed  to  stand,  is  to  give  the  receiver 
^    X^  reference  over  the  other  creditors.     If  he   had  actual 
*^*^owledge  of  the  insolvency  of  the  bank  at  the  time  it  was 
^^^^-c3e,  it  is  admitted  his  act  was  a  fraudulent  breach  of 
^^^^t^.    He  cannot  be  permitted  to  use  his  official  position,  or 
^"^    knowledge  he  obtains   by  means  of  it,  to  injure  and 
^^ft^aud  his  cestuis  que  trust    He  denies  knowledge.    He  says 
^^    xvas  ignorant  of  the  condition  of  the  bank.     It  was  his 
^^t;j  to  know.     He  was  put  there  for  that  purpose.     I  think 


^xiay  be  very  properly  questioned,  whether  he  can  hold, 
inst  those  whose  interests  he  was  bound  to  guard  and 
^^c>tect,  an  advantage  he  admits  he  gained  by  a  neglect  of 
^ty.     Ignorance  of  what  it  is  the  duty  of  an  officer  or 
5*^stee  to  know  ought  not  to  be  allowed  to  give  him  a  posi- 
^^3;^*^  of  greater  personal  advantage  than  he  would  have  held 
lie  had  done  his  duty  faithfully.     The  position  of  the 
Oliver  is  this  :  If  he  had  done  his  duty  as  a  director  of  this 
^T^oration,  he  would  be  bound  to  refund  this  money,  but 
le  did  not  do  it,  he  may  retain  it.     The  soundness  of 
position,  I  think,  ought  to  be  disputed.     The  right  of 
^  receiver  to  retain  his  preference,  against  the  other  credit- 
y  should  be  the  subject  of  investigation,  and  perhaps  he 
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should  not  be  allowed  to  retain  it  until  his  right  has 
sanctioned  by  a  judicial  determination.      This  cannot 
done  properly,  so  long  as  he  remains  in  office.    For  t-" 
reason  I  am  of  opinion  he  should  be  removed,  and  anot 
person  be  appointed  to  the  office. 


Israel  Thornal  and  wife 

V. 

Executors  of  JeremlalH  C.  Forge. 

1.  Generally,  a  will  must  be  read  as  speaking  from  the  time  it 
effect,  and  not  from  its  date,  unless  its  language,  by  a  fair  conBtructr 
indicates  a  contrary  intention. 

2.  Where  a  testator  directs  that  a  legacy  given   to  his  mari 
daughter  shall  be  payable  when  she  is  left  a  widow,  and  it  is  clear     "*=^  ■** 


object  in  deferring  payment  was  to  prevent  her  husband,  living  at    "■^' 
date  of  the  will,  but  who  dies  in  the  testator^s  life-time,  from  get'fc'^'^*. 
control  of  her  legacy,  thp.  legacy  will  be  payable  when  the  estaf  ""^ 
ready  for  distribution,  though  she  married  again  in  her  father's 
time  and  has  a  husband  living  when  she  claims  payment. 


On  final  hearing,  ex  parte^  on  bill  and  proofe. 
Mr.  A.  V.  Schencky  for  complainant. 

The  Vice -Chancellor. 

This  is  a  suit  for  a  legacy.     The  complainant  grounds 
claim  on  the  following  clause  of  her  father's  will : 

''  I  give  all  the  residue  of  my  estate,  not  otherwise  disposed  of^ 
my  daughters,  [here  follow  the  names  of  his  two  unmarried  daugh 
and  of  six  married  daughters,  each  married  daughter  being  descri 
as  the  wife  of  her  husband,  after  this  example:    '(^eorgiana,  wif^^ 
John  B.  Williams,']  to  be  equally  divided  between  them,  share 
share  alike ;  and  I  do  hereby  order  and  direct  my  executors,  the 
vivors  and  survivor  of  them,  to  put  the  shares  or  portions  of  my  es 
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in  given  to  my  daughters  Elizabeth  Ann  Payne,  Susan  M.  Craig, 
phine  L.  McCormick  and  Georgiana  Williams,  at  interest,  secured 
y,  and  to  pay  the  interest  to  my  said  daughters,  respectively, 
jally;  and  in  case  either  or  any  of  my  said  four  daughters 
Ud  be  left  a  widow  or  widows,  then  and  in  that  case  I  order  and 
ct  my  executors,  the  survivors  or  survivor  of  them,  to  pay  to  such 
ghter  or  daughters  so  left  a  widow  or  widows,  the  principal  of  her 
leir  share  or  shares,  with  the  interest  that  may  be  due  thereon.'' 

Tie  will  was  executed  February  28th,  1866;  the  com- 
nant's  husband,  John  B.  Williams,  died  August  Ist, 
8;  she  married  her  present  husband  April  15th,  1872, 
-  the  testator  died  September  Ist,  1873. 
'he  complainant  contends  that  the  event  on  which  her 
icy  was  to  be  payable  has  occurred,  and  that  she  is  there- 
i  entitled  to  it.  Tlie  gift  is  made  to  her  as  the  "  wife  of 
n  B.  Williams,"  and,  in  the  direction  to  invest  her  share, 

is  described  as  the  testator's  daughter  "  Georgiana 
lliams."  Had  she  remained  unmarried  up  to  the  time 
aer  father's  death,  it  is  clear  her  share  would  have  been 
able  when  the  estate  was  ready  for  distribution.  The 
dition  on  which  it  is  payable  is,  that  she  shall  be  left  a 
ow.  The  widow  of  whom  ?  The  person  who  was  her 
band  when  the  will  was  made,  or  of  such  person  as 
jht  subsequently  become  her  husband?  Generally,  a  will 
5t  be  read  as  speaking  from  the  time  it  takes  eftect,  and 

from  its  date,  unless  its  language,  by  fair  construction, 
icates  a  contrary  intention.  Here  the  legatee  is  spoken 
18  the  wife  of  a  husband  living  at  the  date  of  the  will ; 

share,  as  his  wife,  is  directed  to  be  invested,  and  when 
is  left  a  widow,  by  his  death,  the  principal  is  ordered  to 
paid  to  her.  At  the  date  of  the  will  the  testator  had  six 
rried  daughters ;  the  shares  of  two  of  them  are  ordered 
De  paid  to  them,  and  those  of  the  other  four  are  ordered 
be  invested,  and  the  principal  paid  to  them  as  they 
pectively  become  widows.  A  distinction  is  made.  Its 
■poee  is  obvious.  The  testator  intended  to  prevent  the 
ibands  of  the  four  from  getting  control  of  their  wives* 
Jes  of  his  estate.     It  was  a  discrimination  against  the 
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Executors  of  John  B.  Gale,  deceased, 

1-. 
De  Witt  C.  Morris. 

1.  An  equitable  mortgage  may  arise  from  non-payment  of  purchi 
money,  a  deposit  of  title-deeds,  or  an  unsuccessful  attempt  to  make  a 
yalid  mortgage  deed. 

2.  A  pei*son  who  acquires  a  legal  title,  with  notice  that  the  equitable 
title  is  in  some  other  person  than  his  grantor,  will  be  decreed  to  hold 
the  legal  title  for  the  benefit  of  the  equitable  owner. 

3.  A  deed  or  mortgage  may  be  reformed  against  a  subsequent  pur- 
chaser or  mortgagee  who  acquires  his  rights  with  notice  of  the  equities 
of  the  person  seeking  reformation. 

4.  Constructive  notice,  flowing  exclusively  from  matters  of  record, 
can  never  be  construed  to  be  more  extensive  than  the  facts  stated  on 
the  record. 


persons  who  were  then  the  husbands  of  the  four,  and  coi 
not  have  had  reference  to  the  persons  who  might  therei 
hold  that  relation,  for  the  right  to  the  possession  of  t — ^^Mne 
principal  occurred  on  being  left  a  widow,  not  on  conditio  ^3a 
that  she  remained  so.  In  view  of  these  considerations^^  it 
appears  to  me  to  be  quite  clear  that  the  testator  intencM^^d 
his  daughter  Georgiana  should  only  be  deprived  of  the  j^ 
session  of  her  share  so  long  as  there  was  any  danger  t" 
the  person  who  was  her  husband  at  the  date  of  the 
might  get  control  of  it,  but  when  that  was  removed,  by 
death,  it  should  be  paid  to  her.  The  discrimination  was 
against  the  legatee,  but  against  the  person  who  happene< 
be  her  husband  at  the  date  of  the  will. 

Under  this  construction  the  complainant  is  entitled  to 
principal  of  her  legacy. 


On  final  hearing  on  bill,  answer  and  proofs. 
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Jtfr.  Joseph  B.  Alwardj  for  complainants. 
JIfr.  Peter  Bentleyy  for  defendant. 

The  Vicb-Chancbllor. 

This  suit  has  two  objects,  first,  to  reform  the  mortgage 
on  which  it  is  founded  so  as  to  raise  the  estate  conveyed  by 
it  from  a  life-estate  to  a  fee ;  and,  second,  to  condemn  the 
niortgaged  premises  to  sale  for  the  payment  of  the  mortgage 
debt.  The  mortgagor  admits  he  agreed  to  mortgage  the 
fee,  and  that  the  conveyance  of  a  less  estate  was  a  mistake. 
-A^  between  the  original  parties  this  disposes  of  the  question 
of  reformation.  The  complainants  are  entitled  to  a  decree 
'iciakiug  the  mortgage  conform  to  the  intention  of  the  parties 
^o  it  The  dispute  in  the  case  is  between  the  complainants 
^cid  a  second  encumbrancer  whose  mortgage  embraces  the 
f^e.  She  insists,  while  it  is  entirely  equitable  the  complain- 
^ota'  mortgage  should  be  reformed  against  the^  mortgagor, 
'^o  decree  should  be  made  affecting  her  rights. 

The  complainants'  mortgage  is  for  $12,000,  bears  date 
^ay  20th,  1873,  and  was  recorded  the  same  day,  and  that 
of  the  defendant  is  for  $4,000,  and  bears  date  December 
2Tth,  1875.  Both  were  drawn  by  and  executed  before  the 
father  of  the  mortgagor,  who  is  a  member  of  the  bar  of  New 
York.  The  complainants  loaned  the  money  for  which  theirs 
^as given  at  the  time  of  its  execution,  and  that  of  the  defend- 
^tit  was  given  to  secure  a  pre-existing  debt.  The  defendant 
^'as  informed  by  the  mortgagor's  father,  when  her  mortgage 
^^as  delivered,  that  the  mortgaged  premises  were  then  con- 
^^dered  to  be  worth  $30,000 ;  that  they  were  already  subject 
^^^  a  mortgage  of  $12,000,  held  by  the  complainants,  and  that 
^ors  would  be  subsequent  to  that.  The  funds  loaned  by  the 
^5^mplainants  were  held  by  them  as  the  executors  of  John 
•  Gale,  deceased,  and  the  mortgage  was  made  to  them  in 
eir  representative  capacity.  In  preparing  it  the  draughts- 
erased  the  word  "  heirs,"  wherever  it  was  used  in  the 
I^*^nted  form  to  designate  the  heirs  of  the  mortgagees,  and 
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substituted  "successors."    His  object,  he  says,  was  to  <5^i-fi^t 

the  fee  upon  such  persons  as  might  thereafter  succeed  tl^^ 
complainants  as  the  representatives  of  the  testator.  Tlx* 
proofs  do  not  show  whether  the  complainants'  mortgSi-.S'* 
was  recorded  in  full,  or  merely  an  abstract  of  it. 

It  is  clear  the  complainants  have  no  legal  mortgage  \iJ>o* 
the  fee.     Their  right  to  relief  against  the  resisting  defex3.<3- 
ant  depends  entirely,  in  my  judgment,  upon  their  ability    ^^ 
establish  two  propositions :  first,  that  by  their  contract  W" 
the  mortgagor  they  became  mortgagees  in  equity  of  the 
and,  second,  that  the  defendant  took  her  mortgage  wx** 
notice  of  their  equities. 

An  equitable  mortgage  will  arise  from  the  non-payna^  ■^  * 
of  purchase-money  (1  IlilL  on  Mortg,  660) ;  and  it  may  al  ^^ 
be  created  by  a  deposit  of  title-deeds  {Griffin  v.  Griffiny  3  ^^' 
E.  Gr.  104 ;  Brew^  v.  Marshall,  4  G  E.  Gr.  537) ;  but  * 
mere  parol  promise  to  make  a  mortgage  for  money  le  """^ 
will  not  crejite  a  lien.  4  Kcnfs  Com.  154.  Tt  has  also 
held  that  an  equitable  mortgage  may  be  created  by 
unsuccessful  attempt  to  make  a  valid  mortgage  deed,  or 
appropriate  specific  property  to  the  discharge  of  a  particuli 
debt.  2  Story's  Ei,  Jar,  §  1020,  note,  referring  to  Peckha) 
V.  Haddock,  36  III  38,  and  McClurg  v.  Phillips,  49  Miss.  315 
Lead.  Ois.  in  Eq.  (4  Am.  ed.)  954.  The  soundness  of  thit 
view  seems  to  have  been  recognized  by  the  court  of  errors' 
and  appeals  in  Wheeler  v.  Kirtland,  9  C.  E.  Gr.  552.  Th^ 
infirmity  sought  to  be  cured  in  that  case  was  identical  witl 
that  existing  in  this  mortgage,  but  there  being  no  proof 
showing  that  it  had  been   agreed  the   mortgage   should 


embrace  the  fee,  the  court  declined  to  discuss  how  far  ao^^^ 
equitable  lien  might  be  established  against  creditors,  but  W^^ 


was  distinctly  declared  that  an  equitable  mortgagee  w 
pays  full  consideration  when  his  mortgage  is  given,  is  enti- 
tled in  equity  to  be  regarded  as  a  bona  fide  purchaser.  And 
it  would  seem  to  be  entirely  clear,  under  the  rule  so  mani- 
festly just  established  in  Phelps  v.  Morrison,  10  C.  E.  Gr. 
538,  that  a  mortgagee  who  loans  his  money  in  good  faith, 
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Tipon  a  mortgage  utterly  worthless  as  a  deed,  because  exe- 
cuted by  a  wife  alone,  will  be  entitled  to  the  protection  against 
creditors  granted  to  a  botm  fide  purchaser  or  mortgagee  by 
the    fifteenth  (formerly  the  sixth)  section  of  the  statute  of 
frauds  (i?ei;.  p.  447).    The  distinguishing  doctrine  of  that  case 
18,  tbat  it  puts  equitable  titles  on  an  equality  with  legal  titles, 
and  declares  that  the  right  shall  be  protected  regardless  of 
mere  matters  of  form.     Had  the  complainants  been  pur- 
chasers of  the  fee  for  full  value,  and  had  the  defendant  sub- 
sequently accepted  her  mortgage  with  express  notice  of  the 
conveyance,  though  without  information  as  to  the  quantity 
of  the  estate  conveyed,  it  is  obvious,  I  think,  her  present 
eontuntion  in  that  condition  of  affairs  would  be  so  glaringly 
unjust  as  to  be  unworthy  of  consideration  in  a  court  of  con- 
science.    The  difference  between  the  fallacy  of  her  present 
<^oiitention  and  that  in  the  case  supposed,  rests  rather  in 
^lie  prominence  with  which  it  stands  out  in  one  case  and 
^ot  in  the  other,  than  in  principle.     In  my  view,  according 
to  both  authority  and  principle,  the  complainants  are  mort- 
gagees in  equity  of  the  fee  of  the  mortgaged  premises. 

This  brings  us  to  the  question.  Did  the  defendant  accept 
her  mortgage  wifh   notice  of  the  complainants'  equities  ? 
There  can  be  no  doubt  about  the  effect  of  such  notice. 
Justice  will  not  permit  a  person  acting  w^ith  full  knowl- 
edge of  the  true  situation,  to  hold  against  another  a  hard 
advantage  he  has  obtained  on  a  point  of  strict  law.    A  deed 
^lay  be  reformed  against  a  subsequent  purchaser  or  mort- 
gagee who  acquires  his  rights  with  notice  of  the  infirmity 
bought  to  be  cured.     RaUjcrs  v.  Kim/slcw/l,  3  ITaL  Ch,  178; 
*^-  C  on  appeal^  lb,  658.      Where  the  equitable  and  legal 
titles  to  land  are  held  by  different  persons,  a  purchaser  of 
the  legal  title,  who  purchases  with  knowledge  of  the  rights 
^f  the  equitable  owner,  will  be  decreed  to  hold  the  legal 
title  for  the  equitable  owner,  and  may  be  required  to  convey 
to  him.      If  he  pays  anything  for  it,  with  notice  that  the 
Suitable   owner    has    already   paid    the    purchase-money 
*gfeed  upon,  he  will  be  compelled  to  convey  without  reim- 
15 
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emont.      Welhr  v.   Rulason,  2  C.  E.  Gr.  13.      Having 
K'uded  Lie  money  for  a  thing  lie  knew  had  been  phr- 
ased and  paid  tor  by  another,  he  can  make  no  just  cl^*^ 
indemnity.     Such  a  claim  could  not  be  sanctioned  witt- 
t  giving  at  least  partial  eiiect  to  his  meditated  wrong-     ^ 
rder  to  do  justice,  the  court  will  exert  its  power  in  aici   *' 
quitable  rights,  even  to  the  extent  of  enjoining  the  devisees 
•  a  mortgagor  from  taking  advantage  of  a  clear  mistafe*> 
whereby  less  land  was  conveyed  than  the  parties  intend*?  ^» 
and  that,  too,  after  it  is  impossible  to  correct  the  mistal^® 
in  consequi'uce  of  the  sale  of  the  mortgaged  premises  und^^^ 
a  foreclosure.    Wahlroit  v.  La'tson^  2  McCarL  126.  If  merely  lu 
abstract  of  comjilainants'  mortgage  was  recorded,  the  reco: 
would    not  show  what   estate  was  granted,  the   Btatotor 
direction  being  simply  that  the  *'  names  of  the  mortgogo. 
and  mortgagee,  the  date  of  the  mortgage,  the  mo 
money  and  when  payable,  and  the  description  and  bound 
ries  of  the  land,"  shall  be  entered.    (Rev.  p.  705,  §  17.) 
if  it  was  recorded  in  full  the  record  would  afford  notice  o: 
nothing  beyond  what  its  terms  import,  Wilson  v.  King^  1 
C.  E.  Gr.  o74 ;  Fanners  Bank  v.  BronsoUy  14  Mich.  361.     A 
comjilete  transcription  of  this  mortgage  on  the  record  woul' 
merely  have  shown  that  it  conveyed  a  life-estate.  If  the  case 
stood  simply  on  such  notice  as  must  be  imputed  to  the  defend- 
ant l)y  force  of  the  registry  acts,  ^V^lson  v.  King  would 
an  adjudication  directly  in  pohit,  and  unquestionably  fa 
to  the  complainants'  claim.     It  is  undoubtedly  true,  as  i 
declared  in  that  case,  that  mere  constructive  notice  of  the 
existence  of  a  mortgage,  with  no  notice  of  the  estate  con 
veyed  by  it,  will  not  be  notice  that  the  mortgage  embraces 
a  fee,  when,  by  its  terms,  it  conveys  only  a  life-estate.  Con 
structive  notice,  flowing  exclusively  from  matters  of  reco 
can  never  be  construed  to  be  more  extensive  or  broade 
than  the  facts  stated  on  the  record. 

The  rule  laid  down  in  WiUon  v.  Klng^  I  understand  to 
this :    That  where  knowledge  is  imputed  to  a  person  b 
mere  force  of  law,  without  evidence  of  actual  knowledge,  h 
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only  be  held  to  know  what  the  record  shows,  and  not 
it  does  not  show.     But  in  this  case  the  proof  shows 
al  notice  as  extensive  and  full  as  language  could  convey 
i't.        The  defendant  was  told,  before  the  delivery  of  hermort- 
,  that  the   complainants  held  a  prior  mortgage   for 
2,000,  and  that  her's  would  be  subsequent  to  that.     This 
a  plain  notification  tbat  the  complainants'  mortgage 
understood  to  embrace  the  same  quantity  of  estate  that 
's  did — for  her  lien  was  to  stand  subsequent  to  that  of 
tlio    complainants' — and  that  she  took  the  pledge  of  this 
property  for  her  debt,  subject  to  a  prior  pledge  to  the  com- 
plainants for  their  debt.     She  knew  it  was  the  understand- 
ing of  all  parties  that  her  position  was  to  be  subordinate  to 
'ttat  held  by  the  complainants,  and,  having  taken  it  with 
BUcli  knowledge,  equity  will  not  allow  her  to  dislodge  the 
^oxnplainants  and  usurp  their  position.     Full  actual  notice 
^s  tbe  feature  of  this  case,  which,  both  in  reason  and  justice, 
distinguishes  it  most  conspicuously  from  Wilson  v.  King^  and 
I'enders  the  rule,  justly  applied  in  that  case,  inapplicable  to 
^Ms,     It  is  true  an  attempt  was  made  in  that  case  to  show 
^tual  notice,  but  the  proof  was  manifestly  insufficient,  and 
the  complainants'  case,  therefore,  stood  exclusively  on  such 
Notice,  and  such  only,  as  was  given  constructively  by  the 
^<it  of  registry.     Actual  notice  did  not  exist,  and  the  notice 
ff^ven,  constructively,  by  the  record,  was  of  a  mortgage  on 
^  Ufe-estate  only.     The  mortgage  in  that  case  was  recorded 
^^    full,  for  the  Chancellor  says :    '•  The  mortgage,  by  ite 
^^cord,  purported  to  convey  only  an  estate  for  the  life  of  the 
^^ortgagee."     Here  actual   notice   of   a    prior   mortgage, 
^gether  with  a  plain  warning  to  the  defendant  that  the 
^^ortgage  to  be  made  to  her  would  be  subject  to  that,  is 
^^ticlusively  proven.     Viewed  in  the  most  favorable  light  to 
^^  defendant,  this  notice  was,  unquestionably,  amply  suffi- 
Ht  to  put  upon  her  the  duty  of  inquiry,  and  to  render  her 
geable  with  all  she  would  have  learned  by  doing  her 


^"ty.    It  is  not  necessary  to  show  the  defendant  knew  there 
^^  a  mistake — at  the  time  she  took  her  mortgage  no  one 
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4.    'f^  w^t  *  h'*'h*-tr  iitfi*^\y  #:Jv*s»  the  licen-?ee  a  nght  to  dig  and 
'/;* .  <♦  /-f  f*'/*  "?' *»^-*v<- of  Tii*;  li<;<rij~or.  bui  Le  mAy  t^e  ore  from 
•  !»r/^'  ih  f>' ,  »♦  ♦h<"  -.'ixn'-  ti:fj'',  ari'I  ^raiit  f-e-rmUiion  lo  others  to  dor 

'/    l/'it  Hit  ••jf'rjiji'iv^-  ri^fht  ifi.'iv  Kf:  ooiiferred  bv  license,  and  whe 
*\it%t\-f  rtpj/'iifa.  <'V*'ri  hv  irnj>lif  ition.  that  it  was  the  mu:ual  de<igiB^ 
ih"  pttfH''*  ift  rn»k<'  it  *-xr'lijsive,  it  will  \to  held  to  K>e  exclusive. 

fi.  A  li/'«'ri»''''  who  i:(ti\*\r\io\^  a  tiinn^'l  for  mining  purposes,  un 
lh»*  authority  of  hid  Wco.xi^o,  with  his  own  funds,  for  which  he  is  to 
tt'iu\\tur*i't\  out.  of  thn  licf;ri«or*.H  bhare  of  the  profits  of  ore  mined 
th«?  joint  \n*ui'.iii  of  th<;  li^'cnH^^e  and   licensor,  will  be  held  to  have 
<•![<  Iu»iv<'  ri^^ht  \.tt  fh**  uf*o  of  th'j  tunnel,  so  far  as  such  use  is  nee 
to  i-niibh'  hiiri  lo  ^#'t  i)u*  ovo.  h*^  has  a  right  to  take,  provided  he  vl^^ 
rttaMoniihlc  dili/^onrn  in  taking  it. 
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Oil  niotioti  to  (littHolvo  injunction,  heard  on  bill,  ans^nr 
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Messrs.  J?.  Wai/ne  <f  Cortlandt  Parker^  for  motion. 
Mr,  Robert  GUchristj  contra. 

The  Vice-Chancbllor. 

Tlie  dispute  in  this  case  grows  out  of  conflicting  claims 
m^de  by  the  litigants  to  the  use  of  an  adit  or  tunnel  leading 
to     a    deposit  of  franklinite   ore,  in   Stirling   Hill,  Sussex 
county,  which  both  claim  a  right  to  mine  and  remove  by 
mea^ijs  of  the  adit  or  tunnel.     Both  parties  derive   their 
rig-htis  from  the  Franklinite  Steel  and  Zinc  Company.     The 
queg^tion  of  the  case  is,  Wliat  is  the  extent  of  the  rights  of 
tlie     respective  parties  in  the  adit  or  tunnel  ?     The  defend- 
ant's  rights  arise  out  of  the  following  contracts:     On  the 
28tli   of  April,  1874,  the  Franklinite  Steel  and  Zinc  Com- 
pany ,  by  w^riting,  gave  the  defendant,  Mr.  Trotter,  the  right 
and.      privilege,   for  seven   years  from   that  date,  to   enter 
luto   and  upon  the  lands  containing  the  ores  which  both  par- 
ties  claim  a  right  to  dig  and  take,  for  the  purpose  of  mining 
and     taking  therefrom  ten  thousand  gross  tons  of  carbonate 
^f  zinc,  silicate  of  zinc  and  red  oxide  of  zinc,  at  least  one- 
Beventh  of  the  whole  quantity  to  be  mined  and  taken  in 
^acli  year.     Mr.  Trotter  agreed  to  pay  §10  a  ton,  and  also 
^o  open  and  work  the  mine  properly,  and  mine  the  ores  at 
^^s    own  cost  and  expense,  but  it  was  further  agreed  that 
^^clx  cost  and  expense  should  be  deducted  from  the  price  of 
l^iie   ores.     The  agreement  further  provides,  that  the  tools, 
^'^plements  and  property  used  in  opening  and  working  the 
^^ne  shall  be  the  property  of  the  corporation,  and  that  they 
^nall  be  entitled,  to  the  possession  of  them  when  Mr.  Trotter 
^^aaes  to  have  a  right  to  work  the  mine;    and  that  Mr. 
-*^rotter's  operations   shall  be   conducted   under  the  direc- 
*^on   of  a  raining  engineer  selected   by  the   corporation. 
■*^^  corporat;ion  reserves  the  right  to  mine  and  furnish  the 
^^8  to  which  Mr.  Trotter  is   entitled,  in  which  case  no 
^^Uction  for  the  cost  and  expense  of  mining  is  to  be  made 
**X>iti  ^Q  price ;  and  they  also  reserve  the  right  to  w^ork  the 
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mine  concurrently  with  Mr.  Trotter,  when  their  working 
will  not  interfere  with  his.     It  is  further  stipulated,  that  a 
failure  by  Mr.  Trotter  to  keep  his  covenants  shall,  at  the 
option  of  the  corporation,  work  a  forfeiture  of  his  rights 
under  the  contract. 

By  a  subsequent  contract,  bearing  date  November  4th, 
1875,  Mr.  Trotter  is  given  the  right  and  privilege  to  take, 
in  addition  to  the  quantity  specified  in  the  first  contract,  ten 
thousand  tons  of  zinc  ore,  of  the  same  kind  mentioned  in 
that  contract,  and  at  the  same  price ;  and  he  is  also  given 
four  years  additional  time  within  which  to  mine  and  remove 
it,  with  a  proviso  that  he  shall  mine  and  remove  one-fourth 
of  such  additional  quantity  in  each  of  the  four  additional 
years. 

By  another  contract,  bearing  date  September  1st,  1876, 
Mr.  Trotter  is  given  the  right,  for  the  period  of  one  year 
from  that  date,  to  mine  and  sell,  or  mine  and  manufacture, 
silicate  of  zinc  taken  from  the  mine  and  tunnel,  and,  as  a 
consideration  for  such  right,  he  agrees  to  keep  accurate 
accounts  of  the  value  of  the  ore,  and  of  the  costs  and 
expenses,  and  ascertain  and  divide  the  profits  equally 
between  the  corporation  and  himself,  and  to  credit  the  cor- 
poration's share  of  the  profits  on  their  portion  of  his' expend- 
itures on  account  of  the  mine.  By  a  recital  in  this  contract, 
the  corporation  admits  the  contract  of  April  28th,  1874,  had 
been  performed  by  Mr.  Trotter,  so  far  as  it  was  practicable 
for  him  to  do  so. 

By  a  further  contract,  bearing  date  September  14th,  1876, 
the  corporation  give  and  grant  unto  Mr.  Trotter  the  right 
and  privilege  of  entering  into  and  ui)on  the  same  lands 
described  in  the  first  contract,  and  into,  through  and  from 
either  side  of  the  tunnel  made  by  him  there,  to  mine  and 
take  out  forty  thousand  tons  of  franklinite  ore ;  and,  in  con- 
sideration of  such  grant,  Mr.  Trotter  binds  himself  to  fur- 
nish all  the  labor  and  capital  necessary  to  mine  and  sell  the 
forty  thousand  tons  of  ore,  to  keep  accurate  accounts  of  his 
transactions,  to  make  an  advance  of  $1,950  to  the  corpora- 
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tioTx  at  stated  periods,  and  to  ascertain  and  divide  the  profits 
equally  with  the  corporation,  paying  part  of  their  share  to 
them  at  periods  specified,  and  applying  another  part  to  the 
amount  due  to  him  for  the  construction  of  the  tunnel,  and 
to  reimburse  him  for  his  advances. 

It  will  thus  be  seen  that  Mr.  Trotter's  rights  were :  first, 

to  take  ten  thousand  tons  of  the  three  different  kinds  of  zinc 

ore— carbonate,  silicate  and  red  oxide — within  seven  years 

from   April  28th,  1874,  one-seventh,  at  least,  of  the  whole 

quantity  to  be  taken  in   each  year ;    second,  to  take  ten 

thousand  tons  additional,  of  the  same  kinds  of  zinc  ore, 

"during  the  four  years  immediately  succeeding  the  expiration 

^f  the  seven,  one-fourth  of  the  additional  quantity  to  be 

^ken  in  each  of  the  four  years ;   third,  to  take  any  quantity 

^f  silicate  of  zinc  which  he  could  mine  and  sell,  or  mine  and 

nianufacture,  during  a  period  of  one  year  from  September 

^st,  1876;   fourth,  to  take  from  either  side  of  the  tunnel 

forty  thousand  tons  of  franklinite ;    and,  fifth,  to  be  reim- 

ouraed  for  his  advances  to  the  corporation,  and  to  be  paid 

for  certain  outlays  made  by  him  in  opening  and  working  the 

•  niine. 

On  the  22d  of  March,'  1877,  the  Franklinite  Steel  and 

Zinc  Company  made  a  lease  to  the  complainant,  whereby 

^^ey  granted  and  demised  to  him,  for  a  term  of  twenty-one 

years  all  the  veins,  lodes  and  beds  of  franklinite  contained 

in,  upon  and  beneath  the  surface  of  the  lands  described  in 

^^    contracts   with    Mr.  Trotter,  and  also   in,  upon   and 

beneath  the  surface  of  other  lands,  and  all  the  spurs,  dips 

and  angles  of  said  veins,  lodes  and  beds  of  franklinite  ;  and 

*^^,    all  their  estate,  right,  title,  interest,  property,  claim 

^^  demand  of,  in  and  to  the  same ;  but  the  lessora  expressly 

^^^r^ed  rights  and  privileges  of  precisely  the  same  nature 

^^^   "to  the  same  extent  as  are  held  and  possessed  by  Mr. 

''**^tter  under  the  contracts  of  April  28th,  1874,  and  Se^)- 

^in"l>^f  Ist,  1876 ;   and  also,  all  the  rents,  issues  and  profits 

^"lot  might  or  should  arise  out  of  the  rights  and  privileges 

^  '^%erved. 


I 


232  CASES  IX  CHANCERY.  [29  ^ 

Silsby  V.  Trotter. 

Prior  to  the  execution  of  the  lease  to  the  eomplaiii»*^^> 
Mr.  Trotter,  under  his  contracts  with  the  corporation,  bad) 
in  opening  the  mine,  constructed,  under  the  direction  of  * 
mining  engineer  selected  by  the  corporation,  the  tunnel  i^ 
controversy,  at  a  cost,  as  he  claims,  of  over  $15,000,  aoi 
laid  a  railroad  track  upon  its  bed.     It  is  used  as  a  way  *^ 
and  from  the  mine,  principally  for  the  transportation  of  o^ 
from  the  point  where  it  is  separated  from  the  vein  or  depo^^^ 
to  the  place  of  shipment.     It  is  not  the  only  means  of  acce 
to  the  mine  ;  in  addition  to  it,  there  is  a  pit  or  hole,  exten 
ing  from  the  surface  to  the  mine,  seventy  teet  in  depth  an 
twenty  by  thirty  feet  in  area.     The  complainant  says  this  p 
or  hole  was  made  several  years  ago  in  mining  franklinit 
and  is  now  used  for  light  and  air,  and  that  it  would  not  J) 
a  practical  way  of  mining  to  raise  ore  through  it. 

On  the  3d  of  May,  1877,  on  a  bill  alleging  that  Mr.  Trot- 
ter was  exercising  his  privileges  slothfully  and  inefficiently; 
that  he  was  not  working  the  mine  nor  using  the  tunnel  t 
the  full  extent  of  their  capacity,  and  that  both  could  be 
operated  much  more  extensively  without  interfering  with 
Mr.  Trotter's  operations ;  that  the  complainant  had  made 
market  for  a  large  quantity  of  franklinite  at  remunerative 
prices,  which  he  would  lose  if  he  was  excluded  from  the 
mine  and  prevented  from  using  the  tunnel ;  that  he  had 
earnestly  but  unsuccessfully  endeavored  to  etFect  an  amica- 
ble arrangement  with  Mr.  Trotter,  who,  in  a  spirit  of  mere 
perversity,  had  refused  to  allow  him  to  use  the  tunnel  to  any 
extent  whatever,  an  injunction  was  granted,  enjoining  Mr. 
Trotter  from  preventing  the  complainant  from  using  the 
tunnel  contemporaneously  with  him,  to  such  extent  as 
would  not  interfere  with  him  in  conducting  mining  opera- 
tions similar  in  extent  to  those  theretofore  carried  on  by 
him.  Mr.  Trotter  has  answered  this  bill,  and  now  moves  to 
dissolve  the  injunction. 

The  contracts  merely  grant  a  right  to  take  ore ;  no  estate 
or  interest  is  granted;  and  therefore  they  simply  give  a 
license,  but  it  is  a  license  coupled  with  an  interest  growing 
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out  of  expenditures  made  pui-suant  to  its  requirement,  and 

it  cannot  therefore  be  revoked  at  the  pleasure  of  the  licensor. 

The  authorities  are  agreed  that  a  license  to  dig  and  take 

:>re  is  never  exclusive  of  the  licensor,  unless  expressed  in 

(uoh  words  as  to  show  that  that  was  the  intention  of  the 

»a.^ies.     Where  the  license  simply  gives  the  licensee  the 

i^^ht  to  dig  and  take  ore,  the  licensor  may  take  ore  from 

hi^  same  mine,  at  the  same  time,  and  also  grant  permission 

>    others  to  exercise  the  same  right.     This  seems  to  have 

the  prevailing  rule  upon  the  subject  since  Moiintjoy^s 

decided  during  the  reign   of  Queen  Elizabeth,   of 

ich  several,  not  entirely  harmonious,  reports  have  been 

►r^^erved.     The  curious  may  find  them   in  Anderson  307, 

k  JCjtomrd  147,  Co.  Litt  164(c),  Godbolt  17,  and  3Ioore  174. 

i^n.     that  case  such  license  was  held  to  be  like  a  grant  of 

common   sans  nombre,  which  never  excludes  the  grantor 

from  enjoying  the  common  with  his  grantee.     In  Chetham  v. 

^^lliamsonj  4  East  469, 476,  Lord  EUenborough  declared,  "  a 

^^oerty  reserved  of  digging  coals  could  not  give  the  person 

^serving  it  the  exclusive  right  to  them.     No  case  can  be 

^nied  where  one  who  has  only  a  liberty  of  digging  for  coals 

^^  another's  soil  has  an  exclusive  right  to  the  coals,  so  as  to 

^Qable  him  to  maintain  trover  against  the  owner  of  the 

^tate  for  coals  raised  by  him."    And  in  Grubb  v.  Bayard^  2 

'VoB.  Jr.  81,  where  the  license  gave  the  licensee  the  right 

to  dig  and  carry  away  all  the  iron  ore  to  be  found  in  certain 

designated  lands,  it  was  held  there  was  no  grant  of  the  ore, 

ottt  the  licensee  merely  had  the  right  to  tiike  away  so  much 

aa  he  might  dig.    The  word  "  all "  was  held  to  show  merely 

™e  extent  of  his  license  as  to  quantity ;  he  was  at  liberty  to 

^g  all  the  ore  there  was  in  the  land,  but  he  acquired  no 

title  to  any  until  he  separated  it  from  the  freehold.     His 

license  conferred  a  right  without  stint  as  to  quantity,  but, 

like  a  grant  of  a  right  of  common  sans  nomhre^  it  did  not 

exclude  the  grantor.      Views   identical   in   substance   are 

^^reesed  in  Funk  v.  Hatdeman,  53  Pa.  St.  229,  and  in  Stock- 

'"^^  Iron  Company  v.  Hudson  Iron  Company,  107  Mass. 
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290, 322.  The  latest  statement  of  this  doctrine,  by  an  English 
judge,  I  have  been  able  to  find,  is  by  Lord  Justice  Page 
Wood,  in  Garr  v.  Benson^  L.  B.  (3  Gh.  Ap.)  524.  He 'Bays: 
"It  has  been  held  from  the  earliest  period,  that  a  man 
taking  a  license  where  he  is  under  no  obligation  to  work, 
cannot  exclude  his  licensor  from  granting  as  many  more 
licenses  as  he  thinks  fit ;  provided,  always,  that  they  are  not 
so  granted  as  to  defeat  the  known  objects  of  the  first  licensee 
in  applying  for  his  license." 

Upon  these  authorities  I  take  it  to  be  entirely  clear 
that  Mr.  Trotter  did  not  acquire  an  exclusive  right  to  the 
occupancy  of  the  mine.  The  more  difficult  question  is. 
What  are  his  rights  in  the  tunnel?  It  must  be  regarded 
as  a  way  to  the  mine.  Had  Mr.  Trotter  built  it  at  his  own 
cost,  under  the  authority  of  his  license,  I  think  his  right 
to  the  use  of  it  would  have  been  exclusive,  so  long  at  least 
as  it  was  necessary  for  him  to  have  the  exclusive  use  of 
it  to  carry  out  his  purpose  in  constructing  it.  Though- 
there  had  been  no  express  stipulation  to  that  effect,  such. 
an  exclusive  right  would  have  arisen  by  unavoidablei 
implication  from  the  very  nature  of  the  transaction.  Noi 
sensible  man  would  incur  such  an  expenditure  unless  h^ 
understood  his  rights  were  to  be  exclusive,  and  no  honest 
man  would  encourage  so  large  an  outlay  unless  he  intended 
that  the  person  making  it  should  have  the  exclusive  enjoy- 
ment of  it,  so  long  at  least  tis  it  was  necessary  to  enable  hiuL 
to  accomplish  his  purpose  in  making  it.  But  that  is  not  the 
case  presented  for  judgment.  While  Mr.  Trotter  furnished 
all  the  capital  expended  in  the  construction  of  the  tunnel,  it 
was  advanced  by  him  as  a  loan  to  his  licensors;  he  is  entitled. 
to  reimbursement.  This  right  is  secured  by  the  contracts 
and  fully  admitted  in  the  bill.  It  must  be  conceded,  then, 
the  tunnel  was  built  by  Mr.  Trotter  for  his  licensors,  and 
constituted  part  of  the  "  tools,  implements  and  property  used 
in  opening  and  working  the  mine,"  which,  under  the  con- 
tract of  April  28th,  1874,  became  their  property,  subject^ 
however,  to  an  exclusive  right  of  possession  in  Mr.  Trotter, 
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pro'vided  the  extent  of  his  operations  made  such  possession 
noo^ssary,  and  his  licensors  did  not  elect  to  mine  and  furnish 
liirxx  with  the  ores  he  had  a  right  to  take.     That  contract 
pfo Abides  that  "  the  tools,  implements  and  property  used  in 
oi>^i:iing  and  working  the  mine  shall  be  the  property  of  the 
par-tj  of  the  first  part,  which  party  shall  be  entitled  to  the 
I>oss€88ion  of  the  same  when  the  party  of  the  second  part 
stall  cease  to  have  any  right  to  work  the  mine  under  the 
con-tract;  the  party  of  the  first  part  reserves  the  right  to 
"ciin^  and  furnish  to  the  party  of  the  second  part  the  ores 
^^     ifi  authorized  to  take  under  the  contract,  and  also  the 
^^Vit  to  work  the  mine,  whenever  by  so  doing  it  will  not 
^*^t:orfere  with  the  actual  working  thereof  by  the  party  of 
^l^e  second  part."     It  is  obvious,  I  think,  the  right  to  work 
tli^  mine  must  be  defined  to  be  not  merely  digging  ore,  but 
^"^^xioving  it  from  the  mine,  so  that  the  licensors  have,  under 
^■^is  reservation,  the  right  to  use  the  tunnel  whenever  their 
^^^    of  it  will  not  materially  obstruct  the  use  of  it  by  the 
l^oenaee ;  but  I  think  it  is  equally  clear,  that  the  parties 
^^tended  that  the  licensee  should  have  a  right,  if  his  opera- 
^Ofis  required  it,  to  absorb  the  whole  use  of  the  tunnel,  and 
^^  that  case  that  his  possession  should  be  exclusive.     This 
^^^Ustruction  is  made  absolutely  necessary  by  the  stipulation 
^Qat  the  licensor's  use  of  the  tunnel  shall  be  only  such  as 
'^ll  not  interfere  with  the  use  of  it  by  the  licensee.     Prece- 
dence and  superiority  of  right  are  conceded  to  the  licensee. 
Although  the  two  subsequent    contracts,  the   first  dated 
November  4th,  1875,  and  the  second  September  1st,  1876, 
^late  to  the  same  kind  of  ores,  and  in  a  certain  sense  may 
^  considered  supplemental  to  the  first,  yet  it  is  important 
^  observe  they  contain  no  reservation  giving  the  licensors  a 
^^ght  to  fiimish  ore  to  the  licensee,  and  there  is  nothing 
*PP*wnt  on  their  face   from   which    such    right   can   be 
^pliei    The  last,  the  license  to  take  franklinite,  contains 
^  i^rvatioQ  *authorizing  the  licensors  to  furnish  ore  in 
^  place  of  tiiat  which  the  licensee  is  authorized  to  take. 
Unlike  all  the  others,  the  time  within  which  the  licensee  is  to 
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take  the  forty  thousaiid  tons  of  franklinite  is  not  limited 
express  words,  but  while  this  is  so  I  think  it  quit«  clearl 
appears  from  those  portions  of  the  contract  which  requii 
monthly  advances  to  be  made  to  the  licensors,  upon  whic 
they  are  to  be  charged  interest,  and  which  also  provide  fc 
the  payment  of  those  advances  and  the  cost  of  the  tunm 
out  of  tlie  licensor's  share  of  the  profits,  and  designate  wh( 
the  profits  shall  be  divided  and  paid,  that  the  parties  intendi 
and  distinctly  understood  that  the  mine  should  be  worke 
continuously  to  its  full  capacity,  so  long  as  a  remunerati^ 
i     market  for  the  ore  could  be  had.     It  was  an  arrangemei 
for  working  the  mine  for  the  reimbursement  of  one  and  ft 
the  profit  of  both,  which  could  not  be  made  fully  and  pn 
ently  eftectual   unless   the   mine   was  worked  to  the  fu— 
extent  of  its  capacity. 

If  such  is  the  true  construction  of  the  contract — ^and  fhi 
in  my  view,  is  the  interpretation  it  must  receive — ^there 
be  no  doubt,  I  think,  that  Mr.  Trotter's  right  to  the  use 
the  tunnel  must  be  held  paramount  and  exclusive,  so  loi 
as  he  works  the  mine  to  the  full  extent  of  its  capacii 
Any  other  view  would  defeat  the  purpose  of  the  contract 
to  the  one  party  or  the  other.  If,  in  this  case,  the  licensi 
had  first  constructed  the  tunnel  at  their  own  cost,  ^nd  th< 
for  a  suflicient  consideration,  granted  a  license  authorizi 
the  licensee  to  take  a  certain  quantity  of  ore  within  a 
limited,  and  it  appeared  the  licensee  could  not  get  the 
quantity  of  ore  he  was  entitled  to,  within  the  time  des^ 
nated,  unless  he  had  the  exclusive  use  of  the  tunnel,  I  fOr^t^^ 
it  to  be  entirely  clear  his  right,  in  that  case,  would  be  h^^^ 
to  be  exclusive.  If  it  were  not,  it  would  always  be  in 
power  of  a  licensor  to  defeat  his  grant,  even  when  his  licei 
was  coupled  with  an  interest,  or  founded  on  a  good  con»^"' 
eration.  An  exclusive  right  to  mine  may  be  raised 
implication,  but  it  must  be  so  clear  and  strong  as  to 
unavoidable.     Funk  v.  HcUdenian^  supra.       ^ 

The   complainant  occupies   the   same  position  here    "^^^^ 
lessors  would,  were  they  seeking  judicial  aid.     The  l^s 
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gave  him  full  notice  of  the  rights  and  privileges  of  the 
defendant,  and  he  can  claim  no  equity  which  his  lessors 
covild  not  have  invoked  had  they  been  the  complainants. 

So  far  as  the  present  record  shows,  neither  carbonate  of 
zirio  nor  red  oxide  of  zinc  has  been  found,  but  a  very  large 
<liia.utity  of  franklinite  has  been  discovered.  Silicate  of 
zino  has  also  been  found,  but  the  defendant  says  its  quality 
18  so  poor  as  to,  render  it  nearly  worthless  as  a  mineral. 
Th^  bill  and  affidavits  show  the  mine  contains  many  hun- 
clre<l  thousand  tons  of  franklinite.  That  is  the  chief  sub- 
J<^ot-raatter  of  the  strife,  and  the  tunnel  is  mainly  valuable 
^o\%r  ^0  the  parties  because  it  affords  a  convenient  way  for 
^^rrioving  the  ore  from  the  mine  to  the  place  of  shipment. 
^ly  conclusions  are : 

l?*irst — That  both  parties  are  entitled  to  the  use  of  the 
^^ciiiel,  but  the  right  of  the  complainant  is  subordinate  to 
^hat  of  the  defendant. 

Second — That  until  the  complainant  is  able  to  furnish  the 
defendant  with  the  zinc  ores  he  is  entitled  to  under  the  con- 
tract of  April  28th,  1874,  and  until  he  gives  him  notice  of 
Wa    election  to  do  so,  the  defendant  has  an  exclusive  right 
^o   the  use  of  the  tunnel  so  long  as  his  operations  in  the 
^ine  render  the  exclusive  use  of  the  tunnel  necessary  to  him. 
Third — ^That  when  the  complainant  is  able  and  has  noti- 
fied the  defendant  of  his  election  to  mine  and  furnish  to 
^m  the  zinc  ores  he  is  entitled  to  under  the  contract  of 
April  28th,  1874,  he  will  be  entitled  to  the  exclusive  use  of 
the  tunnel  for  the  purpose  of  furnishing  those  ores,  and  for 
that  purpose  only,  for  such  time,  in  each  year,  as  shall  be 
necessary  to  afford  him  a  fair  opportunity  to  furnish  to  the 

clefendant  the  quantity  of  ore  deliverable  to  him  in  that 
year. 

Fourth — That  at  all  times  when  the  defendant's  mining 
^rations  do  not  render  the  exclusive  use  of  the  tunnel 
^ecessaiy  to  him,  the  complainant  shall  be  permitted  to  use 
« to  8H(»h  extent  as  will  not  interfere  with  the  defendant's 
.^I       ^"^  of  it 
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Fiftli — That  whenever  the  defendant  shall  suspend  wo 
temporarily,  or  his  mining  operations  do  not  render  the  u 
of  the  tunnel  necessary  to  him,  the  complainant  shall,  fi 
such  period  as  the  defendant  does  not  need  its  use,  have 
entire  use  of  the  tunnel. 

The  injunction  must  be  so  modified  as  to  conform  to  tl 
foregoing  conclusions.     If  it  becomes  necessary  for  the  p 
tection  of  the  parties  in  the  enjoyment  of  their  respecti 
rights  as  herein  defined,  a  manager  of  the  tunnel  will 
appointed. 


Alice  Buckingham 

r. 
Erastus  Corning. 

1.  For  error  apparent  on  the  face  of  a  decree,  a  bill  of  review 
be  filed  without  leave,  but  when  a  decree  is  sought  to  be  impeached 
proof  of  newly-discovered  facts,  a  bill  cannot  be  filed  except  by  s 
permission  of  the  court. 

2.  As  a  general  rule,  a  supplemental  bill  cannot  be  filed  with 
leave. 

3.  A  supplemental  bill  may  be  added  to  a  bill  of  review. 

4.  If  a  bill  of  review  is  filed  without  leave,  or  is  inconsistent  w 
the  leave  granted,  it  will  be  ordered  to  be  taken  from  the  files. 

5.  A  suitor  who  acts  by  leave  of  the  court,  can  only  do  the  thi 
covered  by  his  license,  and  anything  he  does  beyond  will  be  co: 
ered  unauthorized. 


On  motion  for  order  to  strike  bill  of  review  from  the 


Mr.  Thomas  N.  Mc  Carter ^  for  motion. 


Mr,  A,  Q.  Keasbeyj  contra. 
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'his  18  a  motion  for  an  order  to  take  from  the  files  a  bill 
review,  alleged  to  have  been  filed  without  authority. 
^  defendant  in  the  present  suit,  in  April,  1876,  obtained 
^cree  of  this  court  condemning  to  sale  certain  lands  of 
tH  ^  complainant  and  others  for  the  payment  of  a  mortgage 
»t  of  over  $96,000.     This  decree  was  founded  on  mort- 
;e8  made  by  the  present  complainant's  father,  who  died 
i^       1874.     Upon  a  petition  subsequently  filed,  representing 
^h  ixt  the  complainant  had  recently  discovered  facts  tending 
"to    ^how  that  a  payment  of  over  $11,000  had  been  made  on 
^^^   mortgage  debt  which  had  not  been  credited,  and  also 
^^*^>>^ing  to  show  that  one  of  the  mortgages  on  which  the 
^^*>endant's  decree  is  founded,  is  subject  to  a  large  deduc- 
tio^-i^  because  it  had   been  given   under  an   arrangement 
^^«x^reby  the  mortgagor  was  required,  as  a  condition  of  the 
*^^D,  to  transfer  to  a  son  of  the  mortgagee  property  worth 
^^^^r  $30,000,  leave  was  granted  to  the  complainant  to  file  a 
"^^H  of  review.     Under  the  cover  of  this  license,  the  com- 
pV^.inant  has  filed  a  bill  embracing  the  two  grounds  set  up 
^^   lier  petition,  and  also  alleging  that  the  decree  is  erroneous 
*^t*  two  additional  reasons,  namely  :  First,  because  it  directed 
^  Bale  of  the  mortgaged  premises  in  an  inequitable  mode ; 
^^^,  second,  because  a  necessary  party  to  the  suit  had  been 
^^^itted.     The  bill  also  seeks  to  have  a  sale  of  the  mort- 
S^ged  premises,  subsequently  made  under  the  decree  to  the 
px^sent  defendant,  set  aside  on  the  ground  that  he  and 
others,  acting  in  fraudulent  concert,  by  certain  acts  and 
^misBions,  put  the  title  to  certain  parts  of  the  mortgaged 
premises  in  so  much  doubt  and  confusion  that  bidders  were 
deterred  from  bidding,  and  all  competition  at  the  sale  pre- 
sented. 

ft  IS  perfectly  clear  the  complainant  has  made  a  very  dif- 

*erent  and  much  broader  case  than  that  she  asked  leave  to 

'^^te,  and  it  is  equally  obvious  that  so  much  of  the  case 

^^^^  by  her  bill  as  is  in  excess  of  the  case  made  in  her 

P^tion^  has  been  exhibited  without  the  permission  of  the 
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court.     A  bill  of  review  to  reverse  a  decree  for  error  appa  ::^- 
eiit  on  its  fiu?o  may  be  filed  without  leave  ( Webb  v.  Petty        1 
Paiffc  5()4 ;  2  Ilnffimii's  Ch.  Pr.  8  ;  2  Dan.  Ch.  Pr.  1577,  no      -^• 
2),  but  neither  a  bill  of  review,  nor  a  bill  in  the  nature  of         a 
bill  of  review,  to  impeach  a  decree  by  proof  of  newly-diesr    s- 
covered  facts,  can  be  tiled  without  the  special  permissiou  c=mf 
the  court  {Quirlc  v.  7.///y,  2  Gr.  Ch.  255;  Stori/'s  Eq.  Pl.^^^l 
404,  422 ;  2  Dan.  Ch.  Pr.  1577  ;  2  Hoffman's  Ch.  Pr.  8);  ai^d 
if  it  is,  it  will  be  ordered  to  be  taken  off  the  files  (2  Ikau  C   -^' 
Pr.  1587  ;    IhKhon  v.  Ball^  11  Sim.  45G  ;    S.  C.  on  appeal^       1 
Ph.   177),  and  the   same   course  will   be   adopted  when        * 
defendant  files  a  bill  of  review,  even  with  permission,  befo^Kre 
he  performs  the  decree  he  attacks,  so  far  as  it  is  his  duty  "^C:o 
perform  it.     Partridge  v.  U^bornCy  5  Rass.  195.     -^s  a  gener^^* 
rule,  a  complainant  in  an  original  bill  will  not  be  permittc  -^^ 
to  file  a  supplemental   bill  without  first  obtaining  leav 
Alhn  V.  Tai/lory  2  Or.  Ch.  435 ;  Barrioh  v.  7"/^?^??  M.  L.ar  ^^' 
Fire  fns.  Co.,  2  Bats.  154;    1  Hoffman's  Ch.  Pr.  403.     Tl*^^*^ 
control  has  been  deemed  necessary  to  prevent    delay  ai"""^  ^ 
vexation.     Efujcr  v.  Price^  2  Paige  333. 

The  bill  in  this  case  is  something  more  than  a  bill 
review  ;    it  was  intended  to  be  a  bill  of  review,  with  a  su 
plemental  bill  added.     Bills  of  this  description  are  me 
tioncd  in  the  books.     Mitford  says  ;    "  A  supplemental  b^ 
may  likewise  be  added,  if  any  event  has  happened  whi( 
requires  it ;    and  particularly,  if  any  person,  not  a  party 
the  original  suit,  becomes  interested  in  the  subject,  he  mu 
be  made  a  party  to  the  bill  of  review  by  way  of  supplement 


MUf.  Ef/.  PI.  hif  Jiirmg  89.  And  this  passage,  almost  in  Ac:^===^^^^ 
vcrhay  appears  in  Storg's  Ej.  PL  §  420.  It  is  not  necessa  ^^ 
now  to  decide  whether  that  part  of  the  bill  which  seeks  "^ 

avoid  the  sale,  and  is  called  snp[)lemental,  can,  in  any  sentr     '  ^' 
be  regarded  as  supplemental  to  or  in  aid  of  the  main  p^^^^-^ 
pose  of  the  bill  of  review,  or  must  be  considered  as  makw  *  ^^ 
an  entirely  new  case,  on  a  new  and  independent  cause         ^^ 
action  accruing  subseiiuently  to  the  decree.     The  quest "». 
raised  by  the  motion  is.  Has  the  complainant  proceeded-  ** 
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conformity  to  the  leave  granted,  or  has  she  attempted  to 
abuse  it  ?     She  had  no  authority  to  file  a  bill  of  review  with 
a  supplemental  bill  added.     She  merely  asked  for  leave  to 
file  a  bill  attacking  the  decree  upon  two  grounds ;   she  pre- 
sented no  other  grounds,  and  no  other  was  considered.    She 
had  leave  to  file  a  bill  specifying  those  two  grounds,  and  no 
otters.     The  manifest  purpose  of  the  rule  requiring  a  suitor 
to   obtain  leave  before  filing  a  bill  of  review,  is  to  prevent 
frivolous  and  vexatious  litigation.     This  cannot  be  accom- 
plished unless  the  bill  is  restricted  to  the  case  made  by  the 
petition,  or  the  ground  of  action  specified  in  the  order 
granting  leave.     Had  the  complainant  asked  leave  by  her 
petition  in  this  case  to  impeach  the  decree  on  the  ground 
that  it  directed  a  sale  of  the  mortgaged  premises  in  an 
inequitable  mode,  it  would  have  been  denied,  for  she  had 
^ilready  been  aflforded  an  ample  opportunity  to  show  that  a 
change  in  the  mode  of  sale  was  necessary  to  prevent  injus- 
tice, but  declined  to  avail  herself  of  it. 

There  can  be  no  doubt  the  complainant  has  exhibited  a 
hill  she  was  not  authorized  to  file.     Where  a  bill  of  review 
has  been  filed  without  the  leave  of  the  court,  or  inconsistent 
with  the  leave  granted,  as  in  the  case  where  other  objects 
than  those  comprehended  in  the  leave  are  introduced,  the 
Ull  will  be  ordered  to  be  taken  off  the  file.    Hodson  v.  Ball^ 
11  Sm,  456;   S.  C.  on  appeal^  1  Ph.  177.     In  Milligan  v. 
MitcheU^  1  Mi/L  <f  Cr,  433,  the  complainant,  under  leave  to 
atnend  by  adding  new  parties,  or  by  inserting  an  allegation 
fibowing  why  he  was  unable  to  bring  all  the  proper  parties 
before  the  court,  in  addition  to  adding  new  parties,  intro- 
duced new  statements  and  charges  into  his  bill,  and  the  court 
ordered  the  amended  bill  off  the  files  and  mulcted  him  with 
^ts.  It  was  held  the  amendments,  so  far  as  they  introduced 
^®w  statements  and  charges,  were  unauthorized,  and  that  the 
^troduction  of  the  statements  and  charges  was  an  abuse  of 
tnefiivor  of  the  court.    As  a  matter  of  principle,  it  seems  to 
^e  to  be  obvious  that  when  a  suitor  acts  by  leave  of  the  court, 
^^  can  only  do  the  things  clearly  covered  by  his  license,  and 
16 
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that  anything  he  does  beyond  that  must  be  considered  unau- 
thorized. 

The  complainant  has  attempted  to  make  a  case  essentially 
different  from  that  she  asked  liberty  to  make ;  in  doing  so 
she  has  abused  the  indulgence  of  the  court,  and  her   bill 
must  therefore  be  taken  off  the  files.     The  defendant    i^ 
entitled  to  costs. 


The  Jersey  City  Gas  Company 

V. 

George  S.  Dwioht  and  others. 

1.  Corporate  life  cannot  be  acquired  under  the  general  law  autho. 
izing  the  formation  of  gas  companies,  until  one-half  of  the  entire  cap 
tal  stock  is  subscribed  in  good  faith  and  twenty  per  centum  pu^ 
thereon  in  cash. 

2.  A.  subscription  in  good  faith  must  be  real,  actual  and  honest, 
distinguished  from  fictitious,  pretended  and  deceptive. 

3.  An  attempt  to  acquire  corporate  functions  by  a  pretentious  o^ 
evasive  compliance  with  the  law,  will  be  declared  abortive   on  th 
ground  of  fraud. 

4.  Making  and  selling  gas  is  not  a  prerogative  of  government ;  ii 
may  be  done  by  any  person  without  legislative  authority. 

5.  The  right  of  putting  gas-pipe^  in  the  streets  of  a  city  is  a  fran 
chise  which  the  state  alone  can  grant. 

6.  Grant  of  a  franchise,  by  its  own  force,  without  express  wordsy  i 
exclusive  against  everybody  but  the  state. 

7.  It  is  the  peculiar  province  of  a  court  of  equity  to  protect  oorpo: 
tions  against  injury  arising  from  usurpation  of  their  privileges,  and  i 
will  exercise  its  power  in  this  respect,  whether  the  wrong  consi 
simply  in  the  usurpation  of  a  franchise  or  of  both  corporate  existen 
and  a  franchise. 


On  order  to  show  cause,  requiring  the  defendants  to  aho 
cause  why  an  injunction  should  not  issue,  heard  on  bill  an 
affidavits  and  answers. 
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Mr.  James  B.  Vredenburgh  and  Mr.  Isaac  W.  Seudder^  for 
motion. 

Jdr.  John  Linriy  contra. 

Thb  Vice-Chancellor. 

The  complainants  seek  to  be  protected  against  an  invasion 
of  their  franchises.  They  were  incorporated  by  a  charter 
approved  March  1st,  1849  (P.  L.  1849,  p.  29).  Besides 
being  authorized  to  make  and  sell  gas,  they  were  empow- 
ered to  lay  down  gas-pipes  in  the  public  highways  and 
grounds  of  Jersey  City,  and  to  do  all  things  necessary  to 
liglit  Jersey  City  with  gas.  Under  this  authority  they  claim 
to  have  expended,  in  erecting  gas-works  and  putting  down 
gas-pipes,  $500,000. 

The  defendants  are  thirteen  in  number.     They  claim  to 
liave   acquired  corporate  existence  under  the  name  of  The 
Consumers  Gas  Company  of  Jersey  City,  pursuant  to  the 
provisions  of  a  public  statute  entitled  "An  act  to  authorize 
the    formation  of  gas-light  corporations  and  regulate  the 
same  "  {Rev.  p.  460.)    That  act  provides  that  any  number 
^f  persons  not  less  than  thirteen  may  become  a  corporation 
^^   complying  with  certain  prerequisites  prescribed  by  it. 
These  are  :  First,  the  making  and  signing  of  articles  of  asso- 
ciation, to  be  filed  and  recorded  in  the  oflice  of  the  secretary 
^f  Btate;  and,  second,  the  subscription  of  at  least  one-half 
^f  the  entire  capital  stock,  and  the  payment  of  twenty  per 
^^tum  thereon  in  cash.     To  be  more  explicit,  it  is  ncees- 
^^  to  say  the  statute,  after  prescribing  what  thp  articles  of 
*®*ociation  shall  contain,  how  they  shall  be  signed,  and  who 
*hall  be  eligible  to  the  office  of  director,  then  declares  that, 
^^  compliance  with  the  provisions  of  the  next  section,  the 
articles  of  association  shall  be  filed  and  recorded  in  the 
^^^  of  the  secretary  of  state,  and,  upon  tendering  the 
^'^^iles  to  the  secretary  to  be  filed,  the  persons  who  have 
*^OBcribed  them,  and  all  persons  who  shall  become  stock- 
^*d«r8  in  such  company,  shall  be  a  corporation  by  the  name 
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specified  in  the  articles  of  association.  So  far,  neither  cor- 
porate life  nor  functions  are  conferred  until  after  the  provi- 
sions of  the  next  section  shall  have  been  complied  with 
That  section  declares  "  such  articles  of  association  shall  nor 
be  tiled  until  at  least  one-half  of  the  entire  capital  stock  \m 
subscribed,  and  twenty  per  centum  paid  thereon  in  gooc 
faith,  and  in  cash,  to  the  directors  named  in  the  articles  ol 
association,  nor  until  there  is  endorsed  thereon,  or  annexea 
thereto,  an  affidavit,  made  by  at  least  seven  of  the  directorsE 
that  the  amount  of  stock  required  has  been  in  good  fiiitU 
subscribed,  and  twenty  per  centum  paid  thereon  in  cash." 
The  next  section  (the  third)  makes  a  certified  copy  of  th» 
articles  of  association  and  affidavit  presumptive  evidence  o: 
the  fact  of  incorporation.  By  the  seventeenth  sectioir 
power  is  conferred  upon  a  corporation  thus  created  to  la^ 
conductors  in  the  public  streets  and  grounds  of  the  town  cm 
city  in  which  it  is  located,  for  the  transmission  of  gas,  pre 
vided  it  first  obtains  the  written  consent  of  the  municip^ 
authorities.  This  summary  embraces  all  the  legislation  it  ii 
necessary  to  consider  in  deciding  the  question  in  dispute. 

The  complainants  deny  the  corporate  existence  of  th- 
defendants.  Tliey  allege  the  defendants  are  not  now  a  cor: 
poration,  and  never  liave  bueu.  It  is  admitted  they  hav- 
filed  articles  of  association  and  an  affidavit  showing  as 
ostensible  compliance  with  the  statute,  but  their  compliancf 
is  charged  to  have  been  vicious  and  fraudulent.  The  com. 
plainantis  say  that  one-half  of  the  capital  stock  of  the  pro 
jected  corporation  was  not  actually  subscribed,  and  that 
twenty  per  centum  was  not  paid  in  cash  by  each  subscriber 
on  his  subscription,  before  the  articles  were  filed,  but  thai 
some  of  the  subscriptions  wxtc  entirely  fictitious,  having 
been  procured  under  promises  that  the  subscribers  shouk 
not  be  required  to  take  the  stock  subscribed  by  them,  uoi 
to  pay  for  it,  and  solely  for  the  purpose  of  enabling  th< 
defendants  to  simulate  a  compliance  with  the  law.  The 
truth  of  this  charge,  as  to  one  of  the  subscriptions,  seemc 
to  be  conclusively  established. 
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!Mr.  Orestes  Cleveland,  one  of  the  thirteen  persons  who 
signed  the  articles  of  association,  swears  that  he  subscribed 
for  one  hundred  shares  of  stock,  and  gave  a  check  for  the 
installment  required  by  law  to  be  paid  thereon,  at  the  solici- 
tation of  the  chief  promoter  of  the  projected  corporation, 
^who  stated  to  him  they  needed  but  one  more  name  to  make 
up  ttie  legal  number  of  incorporators,  and  that  if  he  would 
subscribe  he  should  not  be  required  to  take  the  stock,  nor 
pay  for  it,  but  he  could  give  a  check  which  would  be  held 
*»   a    memorandum  until  after  the  organization  was  com- 
pleted, when  it  would  be  returned  to  him.     He  further  savs 
that  he  does  not  consider  himself  an  actual  subscriber;  that 
l^e  has  not  paid  anything  on  his  subscription  and  does  not 
intend  to.    His  subscription  was  indispensable  to  even  a  full 
simulated  compliance  with  law ;  without  it  there  was  neither 
^he  requisite  number  of  incorporators  nor  the  quantity  of 
stock  required  by  the  act.     I  do  not  understand  that  the 
Essential  parts  of  this  statement  are  denied.     There  is,  it  is 
^^'Ue,  a  general  denial  by  the  defendant  who  procured  this 
^^bscription  that  it  was  pretentious,  but  when  he  comes  to 
^tate  particulars,  so  far  as  he  answers  at  all,  what  he  says 
^^tiounts  to  a  qualified  admission.    He  says,  when  he  applied 
^^  ^r.  Cleveland  to  become  an  incorporator,  Mr.  Cleveland 
^^id,  jestingly,  he  had  no  money,  to  which  he,  the  defend- 
^^t,  answered  that  if  he  would  make  a  subscription,  so  as 
^^  hecome  an  incorporator,  and  give  his  check  for  twenty 
I^r"  centum  of  his  subscription,  the  defendant  would  procure 
^«ie  money  on  it  without  presenting  it  at  bank,  and  if,  after 
^^  organization  was  effected,  he  desired  to  increase  his  sub- 
scription he  might  do  so,  or  if  he  preferred  to  reduce  it  he 
^«OTild  be  at  liberty  to  do  that,  and  that  thereupon  the  sub- 
^ription  was  made  and  a  check  given,  which  was  afterwards 
inverted  into  money  and  merged  in  a  certificate  of  deposit. 
i  What  this  narrative  omits  to  say  is  more  important  perhaps 

ft  than  what  it  does  say.     It  will  be  observed  it  does  not  deny 

m^         that  a  promise  was  made  to  return  the  check,  nor  does  it 
M         *tteinpt  the  slightest  explanation  of  that  affirmation.     That 
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fact  must  therefore  be  regarded  aa  confessed.  It  is  quil 
obvious  no  cautious  business  man  would  have  entered  inl 
the   arrangement  stated  by  the   defendant  unless  such  a 

promise  had  been  made  or  was  understood.  Mr.  Clev^^  "e- 
land's  right  to  reduce  his  subscription  was  unrestricted;  Ir  4>e 
was  at  liberty  to  retain  all  or  take  nothing;  and,  havii 
given  a  check  as  a  nominal  payment  for  twenty  per  centui 
of  the  one  hundred  shares,  it  would  necessarily  be  impli< 
from  the  transaction  itself,  whether  expressed  or  not,  ths 
if  he  ultimately  concluded  not  to  take  any  stock,  wh—  -dt 
he  had  given  in  payment  should  be  returned  to  him.  It  is 
plain  neither  party  intended  there  should  be  a  forfeiture  ""^n 
any  event.  One  was  soliciting  a  favor  and  the  other  w  ^eis 
granting  it ;  the  very  nature  of  the  transaction  preclud«c3d 
the  idea  of  forfeiture.  Upon  the  facts  admitted,  I  do  n-  ^>* 
think  that  this  subscription  can  be  regarded  as  coming 
to  the  standard  prescribed  by  the  statute.  That  requir^' 
that  they  shall  be  made  in  good  faith ;  in  other  words,  tb.  - 
they  shall  bo  real,  actual  and  honest  as  distinguished  frc^ 
fictitious,  pretended  and  deceptive.  It  also  requires  that  t 
payments  shall  be  actual  payments  in  cash,  not  merely  pa 
ing  with  the  temporary  control  over  the  money,  but  that  t 
subscriber  shall  lose  control  over  it  absolutely.  There 
be  no  doubt  about  the  meaning  of  this  part  of  the  law. 
provisions  are  plain  and  its  purpose  highly  beneficial.  It 
designed  to  prevent  persons  without  means  and  of  doubt! 
integrity,  launching  great  corporate  enterprises  wholly 
the  risk  of  others,  solely  to  get  remunerative  positions  oi 
chance  to  speculate  on  the  capital  of  others.  By  the  pli 
words  of  the  law,  nothing  short  of  actual  subscriptions  a- 
actual  payments  in  cash  is  a  compliance  with  it 
attempt  to  acquire  corporate  functions  by  a  pretentious 
evasive  compliance,  no  matter  wiiat  the  papers  may  say 
their  face,  must  be  denounced  as  a  fraud  upon  the  law. 
this  law  a  corporation  is  made  self-creative,  and  a  grants 
a  franchise  is  made  to  fiow  from  the  act  of  the  grantee ; 
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act  18  the  grant,  but  to  have  this  eflfect  it  must  be  what  the 
law  requires  and  not  a  sham. 

In  addition  to  the  facts  already  mentioned  it  is  proper  to 
state,  that  of  the  three  thousand  shares  purporting  to  have 
been  subscribed  before  the  articles  of  association  were  filed, 
two  thousand  and  forty-nine  were  taken  by  the  chief  pro- 
moter of  the  new  corporation.    The  whole  capital  was  to  be 
^600,000,  divided  into  six  thousand  shares.    He  admits  he  is 
J^ot  able  to  pay  for  the  number  of  shares  covered  by  his  sub- 
*<iription,  but  says  he  subscribed  for  others  besides  himself, 
"^^lio  are  able  to  pay.    But  as  to  how  much  he  subscribed  for 
l^itaself  and  how  much  for  others,  who  they  are  and  by  what 
^^thority  he  assumed  to  act  for  them,  his  answer  is  silent. 
Iti  this  respect  it  is  not  ingenuous.     The  articles  of  associa- 
^xon  and  the  affidavit  represent  him  as  a  stockholder  in  good 
^ith  to  the  extent  of  two  thousand  and  forty-nine  shares ;  no 
^*^timation  is  given  that  he  was  not  acting  for  himself  exclu- 
sively in  making  his  subscription.     In  form  the  whole  thir- 
'^en  subscriptions  are  alike.      If  the  answer  is  true,  the 
^**ticles  are  not.    The  statute  requires  that  "  each  subscriber 
^tall  subscribe  his  name  to  the  articles  of  association,  his 
place  of  residence  and  the  number  of  shares  he  agrees  to 
^ke."    It  is  not  necessary  he  should  act  in  person,  but  the 
subscription  must  be  his  act,  and  must  so  appear.     Each 
subscription  must  be  real,  actual  and  honest.     This  one 
^as  not     The  person  making  it  neither  intended  to  take 
^U  the  stock  he  subscribed  nor  to  pay  for  it.     Who  did  ? 
Is  it  certain  anybody  did  ?   Unless  it  is,  there  is  neither  cor- 
porate life  nor  the  grant  of  a  franchise,  for  unless  every 
^hare  of  the  two  thousand  and  forty-nine  was  subscribed  in 
good  &ith  ian  indispensable  prerequisite  is  lacking.     I  deem 
^t  necessary  also  to  say,  the  defendants  have  not  made  full 
^d  frank  discovery  respecting  the  payment  of  the  twenty 
P^r  centum.     Full  and  precise  discovery  on  this  point  is 
^ked  by  the  bill.      Only  four  of   the  defendants  have 
answered.    The  answer  of  the  two  composing  the  syndicate 
appointed  to  receive  all  the  payments  seems  to  have  been 
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framed  rather  with  a  view  of  avoiding  than  making  dii 
covery.     They  received  everything  that  was  paid ;  they  h 
it  in  their  power  to  furnish  the  court  with  full  informatio 
and  were  therefore  bound  to  answer  without  reserve  or  equi 
ocation.    They  merely  say  checks  and  drafts  for  the  requisi 
amount  were  delivered  to  them,  upon  which  they  obtain 
the  money,  upon  their  own  personal  guaranty,  but  as 
whether  they  were  delivered  by  the  subscribers  or  intend 
by  them  as  actual  payments  on  their  subscriptions,  or  t 
whole  of  them  were  made  by  two  or  three  of  the  defen 
ants,  to   be   temporarily  pledged   or  deposited  while  tk_ 
necessary  steps  to  procure  corponite  functions  were  bei 
taken,  when   they  were  to  be   returned,  their  answer 
dumb.     The  rectitude  of  their  conduct  being  assailed,  th 
were  bound,  in  self-vindication  and  as  a  matter  of  duty 
the  court,  to  answer  fully  and  with  the  utmost  candor  a: 
precision.     My  conclusion  is,  that  it  is  clearly  shown  t 
defendants  have   attempted  to  acquire  corporate  life 
power  by  a  feigned  compliance  with  the  law,  and  tb 
effort  must  therefore  be  adjudged  abortive. 

But  does  this  finding  entitle  the  complainants  to  the  p 
tection  they  seek  ?     The  business  of  manufacturing  and 
ing  illuminating  gas  is  not  a  prerogative  of  government;  li 
the  manufacture  and  sale  of  any  other  ordinary  article 
traffic,  it  is  open  to  all,  and  may  be  carried  on  by  any  pers- 
without  legislative  authority.     Any  one  of  the  defendan. 
in  point  of  right  and  privilege,  is  the  equal  of  the  complaS 
ants  in  this  respect.     They  are  invested  with  no  exclusi- 
privilege  or  monopoly  to   make   and  sell  gas.     But  t:> 
defendants  also  claim  the  right  to  use  the  public  streets 
Jersey  City  for  the  purpose  of  placing  pipes  therein  throii^ 
which  they  may  furnish  gas  to  their  customers.     This  L  ^ 
right  w^hich  sovereign  power  alone  can  confer.     The  r 
must  be  considered  settled,  that  no  person  can  acquir 
right  to  make  a  special  or  exceptional  use  of  a  public  hL 
way,  not  common  to  all  the  citizens  of  the  state,  except 
grant  from  the  sovereign  power.    State^  Montgomery  v. 
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toir^  ,  7  Vr.  79 ;  Jersey  City  v.  Jersey  City  and  Bergen  B,  B.  Co.y 
5  C^  -E.  Gr.  360 ;  Paterson  and  Passaic  Horse  B,  B.  Co.  v. 
CV<3/  o/*  Pater soriy  9  C  -E.  (rr.  158  ;  Beg.  v.  Longton  Gas  Cb., 
2    JSTZ.  ^  jEY.  651 ;  Beg.  v.  Charlesworth,  16  §.  5.  1012. 

CJliancellor  Zabriskie,  in  Ghshy  v.  Morris^  3  C  -E  (rr.  72, 
B^^xned  to  question  even  the  power  of  municipal  govem- 
ra^Tit  to  construct  sewers  without  an  express  legislative 
girsi.i:it  The  right  to  use  the  public  streets  of  a  city  for  the 
pxiiTpose  of  laying  gas-pipes  therein  is,  in  my  opinion,  a  fran- 
chise which  the  state  alone  can  confer.  This  view^  is  sup- 
poirt^d  by  authority.  Dillon^ s  Mun.  Corp.y  §  546 ;  State  v. 
OinciimaH  Gas  Co.,  18  Ohio  St.  262,  291. 

J\adge  Gray,  in  City  of  Boston  v.  Bichardsoiiy  13  Allen  146, 
160,  says  he  is  not  aware  that  the  right  of  putting  gas-pipes 
'^^  I>iablic  highways  has  ever  been  exercised  in  Massachusetts, 
except  by  virtue  of  an  express  statute ;   and  Justice  Van 
Syclsel,  in  State  v.  Trentony  supra^  says,  that  while  custom  has 
Banotioned  the  use  of  the  streets  for  placing  therein  gas  and 
water-pipes,  it  has  always  been  exercised  under  legislative 
autliority.     In  view  of  this  rule,  the  position  of  the  parties 
to^^ards  each  other  in  this  litigation  is  this  :  The  complain- 
ants have  a  right  to  use  the  public  highways  of  Jersey  City 
^^^   the  purpose  of  carrying  their  gas,  by  pipes,  to  all  who 
^^Ut  it ;  the  defendants  have  no  such  right,  but  threaten  to 
exercise  it  by  usurpation,  and  thus  acquire  part  of  the  com- 
plainantfi'  business.     In  this  condition  of  af&irs,  I  do  not 
thint  there  can  be  the  slightest  doubt  as  to  the  duty  of  the 
^ourt.    The  right  of  a  corporation  to  seek  the  protection  of 
*  Court  of  equity  against  an  infringement  or  usurpation  of 
^^    franchises,  is  a  familiar   rule  of  equity  jurisprudence. 
"^^d  it  is  equally  well  established  that  a  franchise  is  prop- 
^^y,  which,  like  every  other  thing  susceptible  of  private 
^^^ership,  is  under  the  protection  of  the  law.    And  it  must 
^^o  be  declared  as  the  established  law  of  this  state,  that  the 
^^nt  of  a  franchise  by  the  state,  is,  by  its  own  intrinsic 
^^^^ce,  and  without  express  words,  exclusive  against  all  per- 
i«  bat  tibe  state,  and  that  any  attempt  to  exercise  like 
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rights  and  privileges,  without  legislative  authority,  is  a  frad-^ 
and  an  unwarrantable  usurpation  of  power.  Baritan  ay^ 
Delaware  Bay  B.  B.  Co.  v.  Delaware  and  Baritan  Canal  Go.^  ^ 
C  E,  Gr,  546 ;  Pennsylvania  B.  B.  Co.  v.  National  BaUwaej^ 
Co.j  8  C.  E.  Gr.  441.  The  nature  and  legal  effect  of  a  gras:^'' 
of  a  franchise  are  so  lucidly  stated  in  the  very  able  opinic^  > 
delivered  in  the  case  last  cited,  that  I  cannot  refrain  fro^C3 
repeating  it :  "  Whether  franchises  are  delegated  by  specL^E* 
charters,  or  under  general  laws,  they  are  emanations  fro'^c: 
the  people  in  their  sovereign  capacity.  What  is  not  co"^ 
ferred  is  withheld  and  remains  in  the  original  source, 
attempt  to  exercise  them  by  individuals  or  companies  un 
so  conferred,  can  be  nothing  but  an  unwarrantable  usur{^ 
tion  of  power.  This  doctrine  is  rooted  and  grounded  in 
common  law  we  inherit,  and  equally  so  in  public  policy  a 
public  expediency."  There  can  be  no  doubt,  according 
established  law,  that  the  complainants  have,  as  against  t 
defendants,  an  exclusive  right  to  the  use  of  the  public 
ways  of  Jei*sey  City  for  the  transmission  of  gas  to  its  citize 
and  that  the  attempt  of  the  defendants  to  exercise  a  li 
right,  without  legislative  sanction,  is  a  usurpation  to  U 
injury  of  the  complainants  which  it  is  the  duty  of  this  co 
to  inhibit. 

But  it  is  insisted  that  this  case  is  not  within  the  jurisd 
tion  of  a  court  of  equity,  the  contention  being  that  this  co 
cannot  take  cognizance  of  any  case  involving  the  determi 
tion  of  the  question  of  the  existence  or  non-existence  o 
corporation.     This  is  undoubtedly  true  when  the  suit  is 
information,  on  behalf  of  the  state,  for  the  purpose  of  p 
curing  a  judgment  of  ouster,  or  of  inflicting  punishment, 
of  enforcing  a  forfeiture.     AW y- Gen.  v.  StevenSy  Sax.  3 
377;    AW y- Gen.  v.   Utica  Insurance  Co.^  2  Johns.  Ch.  3 
AWy-Gen.  v.  Bank  of  Niagara^  Hopkins  354;    AWy-Gen^ 
Tudor  Ice  Co.,  104  Mass.  239. 

This  court  has  no  jurisdiction  in  criminal,  gMo^i-crimi 
or  penal  actions  ;  its  power  is  limited  to  the  protectio 
civil  rights.     The  principle  controlling  the  decision  of 
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cases  just  referred  to  has  no  application  to  the  case  in  hand. 
Thej  were  suits  in  the  nature  of  public  prosecutions  for  the 
ti-ansgression  of  laws  affecting  the  public  alone ;  no  right  of 
private  property  was  involved  and  no  private  injury  shown. 
Cfaancellor  Vroom,  in  the  case  first  cited,  says  :     "  The  per- 
sons aggrieved,  if  there  are  any  such,  have  made  no  com- 
plaint.    They  are   not  here  seeking  to  have  the  alleged 
fra^nciulent  acts  of  the  commissioners  set  aside,  and  their  own 
rig'lrxts  protected.     If  they  were  here,  the  question  sought  to 
bo    raised  by  this  proceeding  might  with  propriety  be  con- 
si  clayed."     But  the  foundation  of  the   present  suit  is  the 
invci^ion  of  a  private  right  created  by  statute,  and  that,  I 
ha.v^  always  understood,  it  is  the  undoubted  province  of  a 
covir-t  of  equity  to  protect,  whether  the  injury  be  committed 
^y     an  individual  or  a  corporation.     Delaware  and  Baritan 
Ch'^^rzl  Co.  V.  Baritan  and  Delaware  Bay  B,  B.  Co.,  1  C  E,  Gr, 
^2X  ,  378;  Pennsylvania  B. B,  Co.  v.  National  Bailway  Co., supra; 
^^ot€m  Turnpike  Co.  v.  Byder,  1  Johns.  Ch.  611.     It  is  admit- 
^^  >  if  a  corporation,  lawfully  constituted,  usurps  a  franchise 
^     tilie  injury  of  another,  the  jurisdiction  of  the  court  is 
]^^ Questionable ;  but,  it  is  said,  when  the  usurpation  consists 
^^  ^  fraudulent  assumption  of  corporate  existence  in  order 
^  ^Kjquire  a  franchise,  the  court  is  powerless  to  investigate 
^^  t;o  give  redress.     Such  a  usurpation,  although  it  produces 
*  '^ost  serious  private  injury,  gives  no  right,  it  is  contended, 
.^  ^  personal  remedy  in  a  court  of  equity.     The  argument, 
^^  rtiy  judgment,  is  unsound  both  in  its  logic  and  its  law. 

-A.n  injunction  should  issue  prohibiting  the  defendants 
^^^H  using  the  public  highways  of  Jersey  City,  or  any  part 
^^  tliem,  for  the  purpose  of  laying  or  placing  gas-pipes  as 
^^^ductors  therein. 
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The  Lehigh  Coal  and  Navigation  Company 

V. 

The  Central  Railroad  Company  of  J!Tbw  Jbrsby. 

1.  The  preference  given  by  the  sixty-third  section  of  the  corporati 
act  is  in  derogation  of  the  right  of  creditors  to  be  paid  equally,  a 
must  not  be  extended  by  construction. 

2.  The  right  conferred  by  this  section  is  personal,  inhering  alone 
the  person  who  actually  performs  labor  or  service. 

3.  A  person  who  furnishes  the  labor  or  services  of  others,  unde: 
contract  to  do  the  whole  business  of  a  corporation,  or  a  particd 
branch  of  it,  is  not  an  employe,  but  a  contractor. 


Mr.  Ashbel  Green^  for  petitioner. 

Mr.  It.  W.  De  Forest,  for  receiver. 

On  the  22d  of  March,  1877,  the  chancellor  made 
order  in  this  cause,  directing  the  receiver,  out  of  the  surpl 
earnings  of  the  defendants'  works,  after  paying  the  curre 
operating  expensort,  to  pay  the  wages  due  and  owing  to  t 
employes,  workmen  and  laborers  prior  to  February  15t 
1877,  the  payments  to  be  made  pro  rata,  and  at  such  tim 
and  in  such  installments  as  the  state  of  the  surplus  in  }m^ 
hands  would  warrant.  John  H.  Starin  now  comes  in 
petition,  and  asserts  that  he  has  a  claim  which  should 
paid  under  this  order,  or,  if  its  terms  are  not  broad  enoug" 
to  embrace  his  claim,  an  order  should  be  made  that  hi^ 
claim  shall  be  paid  pari  passu  with  the  labor  claims.  His 
claim  arises  under  a  contract  consisting  of  thirteen  pages  of 
manuscript,  divided  into  twenty-eight  paragraphs, .  which 
may  be  stated  sufficiently  for  the  purposes  of  this  case  by 
saying  that  he  agreed  with  the  defendant  corporation,  for 
certain  prices  per  ton,  to  receive  all  westward-bound  freights 
which  were  delivered  at  their  station  in  ITew  York,  and  also 
to  collect,  at  tho  stores  and  warehouses  of  consignors,  all 
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freiglits  intended  to  be  sent  over  the  defendants'  road,  and 
transfer  the  same,  by  his  own  teams  or  drays,  over  the 
defendants'  ferry  to  their  Jersey  City  freight  station,  and 
there  load  into  cars  and  way-bill  the  same;  he  also  agreed 
to  receive  all  eastward-bound  freights  delivered  at  the  Jer- 
sey City  station,  and  transfer  the  same,  by  his  own  teams 
and  drays,  over  the  defendants'  ferry  to  the  New  York  sta- 
tion ,  and  from  there  make  delivery  to  the  consignees,  col- 
lect the  charges  thereon,  and  make  daily  payments  of  the 
charges  collected  to  the  defendants'  treasurer.  Certain 
l^ucia  of  bulky  freights,  which  it  is  not  necessary  to  particu- 
larize, were  excepted  from  the  operation  of  the  contract. 
The  petitioner  expressly  assumed  the  liability  of  a  common 
carrier.  It  is  admitted,  at  the  time  the  defendants'  works 
^^re  taken  possession  of  by  the  court,  the  defendants  were 
^ucletted  to  the  petitioner,  under  the  contract,  in  the  sum 
^^  ^16,109.33.  The  receiver  refused  to  recognize  this  claim 
^^  payable  under  the  order  of  March  22d,  1877,  and  there- 
ypotx  the  petitioner  sought  the  special  direction  of  the  court 
^^  tile  premises. 

I^HB  Vicb-Chancrllor. 

The  petitioner  puts  'his  right  to  the  relief  he  asks  upon 
^^  sixty-third  section  of  the  act  concerning  corporations, 
^*^ich  declares :  "  In  case  of  the  insolvency  of  any  corpora- 
^^^,  the  laborers  in  the  employ  thereof  shall  have  a  lien 
^Pon  the  assets  thereof  for  the  amount  of  wages  due  to 
^hem  respectively,  which  shall  be  paid  prior  to  any  other 
^^bt  or  debts  of  said  company ;  and  the  word  '  laborers' 
*^ll  be  construed  to  include  all  persons  doing  labor  or  ser- 
^ce  q{  whatever  character,  for  or  as  workmen  or  employes 
*j^  the  regular  employ  of  such  corporations."    {Bev.  p.  188.) 

^t  part  of  the  section  which  is  remedial  was  first  enacted 

the  forty-second  section  of  the  act  authorizing  the  creation 

y?  ^^^rporations  for  manufacturing  and  other  purposes.    Nix. 

7^'  (8d  ed.)  497.     The  declaratory  part  was  added  in  1869 

^     •  i.  1869,  p.  1448),  and  its  principal  design  seems  to  have 
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beea  to  extend  to  ••  officers  in  the  regular  emplov  of  a 
poration"  the   benefit  given   by  the  original   provision 
laborers  alone.     The  revision  put  the  section  in  its  prese 
form.     The  pmrpose  of  the  original  enactment,  I  think,  ci^ 
not  be  mistaken.    In  my  view  it  was  two-fold :  First,  to  pr- 
vent  those  persons  whose  labor  was  indispensable  to  t 
continuance  of  the  business  of  the  corporation  from  absB 
doning  it,  and  thus  suspending  its  operations,  whenever  tlm. 
became  alarmed  by  a  fear  of  losing  their  wages ;  and,  s«^30- 
ond,  to  give  protection  to  a  class  of  persons  who  generaX  ly 
work  for  small  compensation,  to  whom  the  product  of  th^^ir 
daily  labor  is  the  sole  means  of  support,  and  who  are  uua'%r»lc 
to  protect  themselves  against  the  misfortune  or  fraud     of 
their  employers.     The  word  "  laborers,"  both  lexically  a.  xi<l 
in  common  parlance,  describes  with  precision  a  well-kno'^;^'*! 
class  of   persons.     Under  the  original  act  little  difficaT^t^J 
would  have  been   found  in  deciding  who  came  within      i*** 
terms  and  who  did  not.     It   has   been   held   that  a   cxvnl 
engineer  is  a  servant  {Conant  wVan  Schaick,  24  Burb.  9  "7'); 
but  a   consulting  engineer  is  not   a   laborer   or   opv.Tat.:*"'^^ 
[Erricson  v.  Broicn^  38  Bnrh,  390);  nor  is  the  secretary  o^  * 
corporation  a  laborer  or  servant  [Chjfin  v.  ReyiiohlSj  37  X^      *• 
640) ;  nor  is  a  contractor  who  agrees  to  furnish  the  labof    ^^ 
others  a  laborer  {Balch  v.  X,  Y.  awl  Oswego  MiiUand  Ji.     -^' 
Co.y  46  y.  Y.  521) ;  nor  is  a  person  who  contracts  to  buil  ^  * 
railroad  a  laborer  or  servant  [Aihla  v.  Wasson^  24  N.  Y,  4^  W' 
but  a  person  who  renders  professional  services  as  counsel  1  ^^ 
an  employe  {Gunwy  v.  Atlantic  and  Gnat  WeMern  Hailu:,  ^>*^*J 
58  N,  Y,  358).     In  the  last  case  it  is  said  the  word  "emplo^^^ 
is  more  comprehensive  than  ''  laborer,''  and  is  the  corr^^^' 
tive  of  "  employer,"  and  that  neither  term  has,  either  t^^^' 
nically  or  in  general  use,  a  restricted  meaning  by  which  ^"^ 
particular  service  is  indicated ;  and  it  is  also  said  the  wc^^"^^^ 
"employe"  and  "employer"  are  as  applicable  to  attor^^^^ 


and   client,   or   physician   and   patient,   as   to   master  ^^^^ . 
servant,  a  farmer  and  day-laborer,  or  a  master  mechanic  ^»'  ^^ 
his  workmen.     For  the  purposes  of  the  present  discussi*^"^    ' 
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I  "tYiitik  it  may  be  granted  the  legislature  intended  the  word 

"la-borers"  should  be  read  as  meaning  "  employes."     Read 

in  "this  sense,  the  question  presented  for  solution  is,  Are  any 

waores  due  to  the  petitioner  for  which  he  may  claim  a  lien 

or    priority  of  payment?    The  considerations  against  a  lati- 

tadiuarian,  or  even  liberal  construction,  are  decisive.     The 

preference  given  is  in  derogation  of  the  common  right  of 

ecjuality.     The  statute  confers  a  special  or  exceptional  right; 

it  m£ikes  a  distinction  among  persons  having,  according  to 

the    principles  of  natural  justice,  equal  rights,  and  takes 

from  all  classes  of  creditors,  secured  and  unsecured,  except 

one,  that  that  particular  class  may  be  paid  in  full.     When  a 

statute  produces  such  a  result,  those  who  claim  under  it 

liave  a  right  to  take  what  is  clearly  given  by  plain  words, 

but  nothing  more.     Looking  at  the  manifest  purpose  of  this 

statute,  as  well  as  at  its  words,  I  think  it  is  quite  obvious 

that  the  right  conferred  is  strictly  personal,  inhering  alone 

^^  the  person  who  actually  performs  the  labor  or  service, 

^nd  that  he  who  furnishes  the  labor  or  service  of  others, 

^nder  a  contract  to  do  the  whole  business  of  a  corporation, 

P^  a  particular  branch  of  it,  is  neither  within  its  words  nor 

^ts  spirit.     In  neither  the  strict  nor  the  popular  sense  of  the 

^ord  is  he  an  employe,  but  his  relation  to  the  corporation 

^^old  be  more  aptly  described  by  the  word  contractor. 

lu  Bakh.  V.  N.  Y.  and  Oswego  R.  i?.  Cb.,  supra,  it  is  said, 

the  term  laborer  cannot  be  construed  as  designating  one 

^l^o  contracts  for  and  ftirnishes  the  labor  and  services  of 

others,  or  one  who  contracts  for  and  furnishes  one  or  more 

^^ms  for  work,  whether  with  or  without  his  own  services, 

^^  the  services  of  others,  to  take  charge  of  the  teams  while 

engaged  in  the  service;"   and  Chief  Justice  Church,  in 

^urney  v.  Attanttc  and  Great  Western  Railway,  supra,  says,  a 

^utractor  is  in  no  proper  sense  a  servant,  but  in  many 

^pects  an  independent  party.     In  popular  understanding 

^  employe  is  constantly  subject  to  the  direction  of  the 

®napIoyer;  the  employer  has  a  right  to  require  his  employe 

to  do  anything  within  the  scope  of  his  employment,  at  such 
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time  and  in  such  mode  a8  he  deems  proper ;  but  here  thm  e 
contract  is  the  guide  and  master  of  both;  neither  partr-y 
controls  the  other,  but  both  are  subject  to  the  commancr38 
uttered  by  the  contract.  No  reason  of  justice  or  policy  CQi»n 
be  suggested  for  making  a  preferential  distinction  betwe^^n 
a  debt  contracted  for  labor  and  one  contracted  for  borrow^EBd 
money;  neither  stands  higher  than  the  other  in  intrini^^ic 
merit,  but  a  distinction  founded  upon  a  wise  public  policy 
may  be  made  between  creditors. 

It  recjuires  no  argument  to  show  that  it  is  a  matter  of  t'fce 
first  importance,  not  only  to  the  public  but  to  creditors,  tha  at 
a  railroad  should  be  kept  in  operation  though  its  credit  is     «<^ 
far  impaired  as  to  render  it  certain  it  cannot  pay  all     5t:s 
creditors  in  full.     Even  a  temporary  interruption  or  s'msM^^r 
pension  of  its  business  would  be  attended  with  the  m<:>s^ 
disastrous  consequences.     As  already  stated,  the  preferer:*-^^^ 
given  by  this  statute  was  intended  as  a  guard  against  su*  <^1^ 
a  contingency.     It  does  not  rest  on  the  nature  of  the  d^"t>*> 
but  grows  out  of  the  character  of  the  creditor  and  the  nec^^^*' 
sity  of  retaining  him  in  the  service  of  the  corporation.  ^ 

think  it  is  very  plain  the  legislature  did  not  intend  to  g'^'^^^ 
a  lien  or  preference  for  wages  due  for  vicarious  labor       ^^^ 
service,  or  to  confer  upon  one  person  the  power  to  dep**^*^ 
or  delegate  to  himself  the  labor  of  many  others,  so  that 
can  be  an  employe  of  a  corporation  to  the  extent  of  one  h 
dred  or  one  thousand  men  daily.     Such  a  purpose  wo**^^ 
have  been  expressed  by  giving  preference  to  the  debt,    ^^ 
that  all  debts  due  for  labor  or  service  should  be  a  lien,  ^ri^^ 
not  to  the  creditor,  as  it  now  stands,  that  the  employes      ^^ 
the  employ  of  a  corporation  shall  have  a  lien  upon  its  ase 
for  the  wages  due  to  them  respectively.     Besides,  the  e 
tract  of  the  petitioner  appears  to  me  to  be  a  most  extm*'^^^' 
dinary  and  unusual  one.     It  devolved  upon  him  all    '•^-■^ 
duties  and  liabilities  of  a  great  public  work  in  the  recei^^  ! 
loading  and  unloading  and  delivery  of  freight  at  a  pc^^ 
where  more  freight  was  received  and  discharged,  an 
greater  operating  force  was  necessary  than  at  any  other* 
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the  road.  In  the  construction  of  statutes  of  this  kind,  it 
must  be  presumed  the  law-making  power  acted  with  full 
knowledge  of  the  ordinary  and  usual  modes  of  managing 
and  operating  railroads,  but  no  such  presumption  can  be 
made  respecting  exceptional  and  unusual  methods.  I  think 
it  would  be  a  perversion  of  this  law  to  hold  that  the  protec- 
tion granted  by  it  to  laborers  and  employes  for  their  wages 
sbould  be  extended  to  the  claim  of  the  petitioner.  In  my 
opinion  he  is  not  an  employe,  nor  is  his  a  claim  for  wages 
in  the  sense  in  which  those  terms  are  used  in  the  act.  The 
itpplication  must  be  denied  and  the  petition  dismissed,  with 
costs. 


Anna  Wise 

V. 

Levi  A.  Fuller. 


1*  Xn  general  an  actionable  misrepresentation  consists  in  a  false 
Atat^xuent  respecting  a  fact  material  to  the  contract,  and  which  is 
^fluential  in  producing  it. 

^   Statements  of  mere  matters  of  opinion  or  judgment,  although 
*iio^rn  to  be  false,  do  not  constitute  fraud  in  the  absence  of  relations  ^"^ 
of  trost  and  confidence. 

^-  But  a  statement  that  a  greater  rent  is  received  than  is  in  truth 
'^^^'^ed,  or  that  the  income  from  a  property  is  greater  than  it  is  in 
^^  being  matters  peculiarily  within  the  vendor's  knowledge,  are 
^^^Qlent  representations  for  which  an  action  will  lie. 

^  To  make  the  promise  of  a  grantee  to  pay  a  mortgage  on  land  con-   t^ 
^^e<t  to  him,  available  to  the  mortgagee,  it  must  be  made  to  a  person   ' 
P^'sonally  liable  for  the  mortgage  debt. 

*'*  In  the  construction  of  a  contract,  the  intention  of  tho  parties,  as 

^^^ained  by  the  canons  of  construction,  must  prevail,  unless  indis- 

'^'**«^ble  artificial  terms    have    been  omitted,  or  the  parties  have 

^^^pted  to  do  something  in  contravention  of  established  principles. 

.  *  Ordinarily  the  relative  in  a  sentence  refers  to  all  the  antecedents, 
^  in  order  to  make  sense  or  to  give  effect  to  the  intention  of  the 
^^^^  it  may  be  referred  to  one,  or  to  all,  or  to  part. 

17 
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7.  A  first  li»^n,  which  h:ii»  been  i»ai«i  by  a  person  personally  liable  f^ 
the  payment  ot"  it  and  a  second,  though  he  pays  the  first  through^ 
third  person  who  holds  it  for  him.  will,  in  equity,  be  considered 
isfied  in  adjusting  priorities. 

On  final  hearing  on  bill,  answer  and  proofs. 
Mr.  WiWam  J.  Mngi.e.  for  complainant. 
Mr.  Robert  Gikhrist^  for  defendant. 

The  Vice-chancellor. 

This  is  an  ordinary  forc-olosiiro  suit.     The  point  chi^ 
contested  on  the  hearinir  ^vas  whether  the  complainant  v^^ 
entitled  to  a  decree  for  defieiencv  asr^iinst  the  defends^*  *^ ^» 
Levi  A.  Fuller.     His  liability  grows  out  of  a  covenant  c^i^*^^' 
tained  in  a  deed  made  to  him  for  the  mortgaged  preml  ss^^ 
bv  Daniel  Fuller.     No  ouestion  was  raised  as  to  the  8«-  "O^' 
cieney  of  his  eovenant,  nor  was  it  disputed  that  he  accep't^" 
the  deed  with  full  knowledge  i}^  its  presence.     He  says  th^^*^ 
was  no  f>revious  agreement  that  he  should  assume  the  p^^^' 
ment  of  the  morti^aire,  but  he  admits  he  read  the  eoven^*^ 
when  the  deed  was  presented  for  delivery,  and  acceptecl   ^ 
without  i>bjeetion.     Tliis  amounted  to  an   express  assc^  '^^ 
On  the   papers  his  liability  is  indisputable.     His  defex^^^ 
embraces  two  grounds:     First,  that  he  was  inveigled  i  »^*^ 
the  purchase  by  fraud  :    and,  second,  that  his  covenant  ^^^^ 
made  to  a  person  not  personally  liable  for  the  mortgage  d^  ^^^ 
The  last  is  not  set  up  in  his  answer,  but,  inasmuch  as  i^    ^* 
presente*]  by  a  deed  put  in  evidence  by  the  complain^^^^ 
and   which   was  an  indispensable   part  of  his  proof,  it       ^ 
impossible  to  determine  whether  or  not  the  eoraplainan  '•^    ^* 
entitled  to  the  relief  he  seeks,  without  passing  upon  it. 

The  mortiT^iire  in  suit  was  nunle  Mav  1st,  1872,  by  Cha*^^^ 
Wise  to  the  complainant,  to  secure  the  payment  of  $8,^-^^ 
on  the  1st  day  of  February,  1875,  with  interest,  pay^^^*^ 
semi-annually.     On  the  same  day  Charles  Wise,  the  m  -"""^^ 
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,  conveyed  the  mortgaged  premises  to  James  C.  Free- 
who,  November  Ist,  1872,  conveyed  them  to  Ogden 
3en,  and  he,  May  24th,  1873,  conveyed  them  to  Daniel 
',  and,  on  the  29th  day  of  September,  1873,  he  con- 
them  to  the  defendant,  Levi  A.  Fuller.  Each  of  the 
308,  except  Freeman,  it  is  admitted,  bound  himself  in 
)rm  to  pay  the  complainant's  mortgage. 
5  last  deed,  it  is  alleged,  so  far  as  its  terms  attempt  to 
1  a  liability  against  the  defendant,  is  rendered  nugatory 
)  fraud  of  the  grantor.  The  grantor  and  grantee  are 
3rs.  The  defendant  is  a  member  of  the  New  York 
nd  Daniel,  at  the  time  of  this  transaction,  was  a  real 
broker.  The  defendant  charges  that  he  was  entrapped 
aaking  this  covenant  by  a  course  of  deceitful  reprcsen- 
s  extending  over  a  period  of  three  months.  He  says, 
1  and  he  were  in  the  habit  of  mutually  assisting  each 
and  dealing  on  a  basis  of  the  most  perfect  confidence ; 
a  all  real  estate  transactions  ho  trusted  Daniel's  judg- 
implicitly,  and  this  Daniel  knew;  that  immediately 
Daniel  got  title  to  this  property  he  conmienced  extol- 
t,  stating  that  it  was  much  better  than  he  supposed  it 
rhen  he  purchased ;  that  it  was  the  best  property  he 
that  in  ordinary  times  its  rental  value  would  be 
)  a  year,  and  it  had  so  many  substantial  merits  that  he 
id  to  leave  it,  when  he  died,  for  the  support  of  his 
r,  as  it  could  be  depended  upon  to  produce  an  income 
000  a  year.  lie  further  says,  Daniel  told  him,  in  July, 
he  had  had  an  offer  of  $1,500  a  year  rent  for  it,  but 
iered  it  no  price,  and  expressed  fear  if  he  let  it  for  that 
its  market  value  would  be  injured.  He  also  says, 
j1  stated  to  him,  at  this  time,  that  he  did  not  feel  at 
y  to  refuse  this  offer  without  first  consulting  him,  as  he 
him  so  much  money ;  and  that  he  replied,  he  must 
ise  his  own  judgment  in  the  matter,  and  thereupon 
il  said  he  would  decline  the  offer.  He  further  says, 
il  afterwards  came  to  him  and  stated  he  was  compelled 
ise  some  money  by  the  sale  of  something,  and  then 
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ofFercMl  to  sell  him  the  mortgaged  premises  in  pavoient       of 
what  he  owed  him  ;    he  says  he  at  first  declined,  stating        he 
did  not  want  to  make  anything  out  of  Daniel,  and  was  sa^ciis- 
fied  to  let  his  debt  remain  unsecured ;   that  Daniel  ag^^io 
said  he  must  raise  some  monev,  and  if  the  defendant  did  ws2oi 
take  the  property,  he  would  ofter  it  to  somebody  else ;       he 
says  he  then  asked  for  time  for  consideration^  but  Daii».iel 
said  no,  he  must  make  up  his  mind  at  once,  that  he  had  t^old 
him  all  about  the  property*,  and  he  did  not  need  time     :for 
consideration.     He  says,  he  then  said  he  would  take  it,  ei.n.»i 
the   deed   was   delivered   the   next   day   by    Mr.  John        S. 
De  Ilart,  who  married  the  sister  of  the  two  brothers. 

At  this  time  Daniel  was  deeply  in  debt,  one  or  more  svxi^ 
were   pending  against  him,  and  he  shortly  after  beoai.'*^'^® 
insolvent.     The  defendant's  entire  payment  consisted  in   "t^® 
surrender  of  notes   he   held   against  Daniel.     Xo   mox^^J 
passed.     The  defendant  was  present  when  Daniel  purch».a^*^ 
the  mortgaged  premises ;  he  knew  what  thej'  were  value^i    ^ 
then,  and  what  Daniel  gave  in  exchange  for  them.        I^-® 
exhibited    the   property  Daniel  exchanged   for  them,    a*-*^*^ 
drew  the  contract  between  the  parties.     In  this  cxcImlX^^^ 
they  were  valued  at  S20,000.     Shortly  after  Daniel  got  X%^^' 
in  consequence  of  his  being  too  sick  to  go  himself,  he  ^^^'^ 


his  brother.  Dr.  Austin  B.  Fuller,  and  Mr.  John  S.  De  It^^*^^' 
to  Elizabeth,  where  the  property  is  located,  to  examia  '^ 


and  ascertain  its  value.  Austin  swears,  after  the  exam  * 
tion  had  been  completed,  and  during  the  summer  of  IS"^  *^' 
he  told  the  defendant  that  Mr.  De  Hart  and  he  wereple^^^  , 
with  the  property,  and  considered  it  richly  worth  all  Da 
had  paid  tor  it.  Mr.  De  Hart  says,  he  obtained  the  jt» 
mcnt  of  two  or  thrcv  persons  residing  in  Elizabeth  upod- 
value,  and  reported  to  Daniel,  but  not  to  the  defend^^ 
Mr.  Jesse  D.  Price,  a  real  estate  broker,  who  had  charge 
the  property  for  I>aniel  after  his  ]»urchase,  says  the  defte 
ant,  prior  to  his  purchase,  applied  to  him  two  or  tliree 
for  an  opinion  upon  its  value,  but  he  refused  to  give  it, 
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to  him,  he  was  suprised  he  did  not  go  out  and  make  a 
Tsonal  examination. 

The  defendant  swears,  in  December,  1873,  he  offered  to 
csonvey  the  property  to  Daniel  and  lose  the  consideration 
had  surrendered,  but  his  offer  was  declined.    The  defend- 
paid  the  interest  on  the  mortgage  falling  due  February 
,  1874,  although  he  says  he  was  then  somewhat  disquieted 
a,l>out  the  transaction.     He  says,  he  first  suspected  he  had 
been  defrauded  in  June,  1874,  and  in  the  following  August 
be  notified  the  camplainant  of  his  determination  to  repudiate 
the  contract.     Before  this  time  he  had  been  negotiating  with 
the  complainant  to  accept  a  less  sum  than  the  principal  in 
payment  of  the  mortgage.     Daniel  has  contradicted  most  of 
the  material  facts  sworn  to  by  the  defendant,  but  the  force 
^f  his  evidence  is  greatly  impaired  by  his  hatred  of  his 
brother,  which  he  endeavored  to  make  painfully  conspicuous 
during  his  examination.     There  can  be  no  doubt,  in  view  of 
the  evidence  upon  the  subject  of  value,  that  both  the  defend- 
*ut  and  Daniel  paid  much  more  for  the  property  than  it  was 
^'^trinsically  worth,  but  it  is  equally  clear  that  the  reports 
^^de  to  Daniel  by  his  brother  and  Mr.  De  Hart  fully  justi- 
fied him  in  believing  it  was  worth  all  he  had  given  for  it. 

The  complainant  is  seeking  to  enforce  a  purely  derivative 

^^  Bnbstituted  right.     He  stands  here  merely  in  the  right  of 

^^Q  debtor,  and  unless  his  debtor  could  enforce  this  covenant, 

'^^  Cannot.     If  Daniel  could  not  hold  the  defendant,  had  he 

P*^id  the  complainant's  debt  and  were  here  seeking  a  decree, 

''be  complainant  cannot.     Klapworth  v.  Dressier,  2  Beas,  62 ; 

^o^ceU  V.  Currier,  12  C.  E.  Gr.  152 ;  S.  C.  on  appeal,  lb.  650. 

"^^e  question,  therefore,  on  this  branch  of  the  case  is.  Does 

be  proof  show  that  the  defendant's  covenant  was  procured 

y   fraud?     On  the  papers  the  complainant  has  a  perfect 

p^^e,  and,  unless  their  force  as  the  mutual  repository  of  the 

^^ntion  of  the  parties  has  been  overcome  by  convincing 

*^^^of,  they  must  stand  as  the  infallible  arbiter  of  their  rights 

^^^  liabilities. 
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X<^  iletiiiitiMM  i.»f  frainl  i-aii  l»c  fraiiiCMi  wLioh  will  si-rveas 
a  >ato  tist  in  lvlI'v  case.     The-  lk>t  i-lii>rt  in  that  Jireotion 
inu?it  j»rr'\\-  ali«'rtive.     Karli  rasi.-  luu-t  Ke  Ji.-tcruiin*.-d  ouils 
own   i-oouViar  ta«.ts.     It  is  not  evtry  untruthful  rtattrmeut 
tliat  will  i:iV:ilii1:it«.'  a  t-nntra'-i.     AvariL-c  i?  ?..t  ^ir-iniriii  tbf 
aw-rairo  uiaii  tl.a:  Ll-  naiurallv  extols  what  hi;  •lesir^.-i  to  :?<^^^i 
aii«l  'Ki-ri-iaU:-  what  !:♦-  wants   t-^   l»uv.     All   Itarirainin^  ^ 
i-o!iiln«:i'l  '-n  tl:.-  j-rin-ii-K-  that   va*.-h   j-arv  i?  at  liU-rty  to 

iTi-t    sv..  h   alvaiiTa^Tv-   \n   x].r    tranr-aOl'^'n   ;i*  arc   ailowcil    ^J 

thi-  1..  -ra^  ••:*  TiM'U-.     A  •.••-'iitra'.'t  i?  rarely  n^aJ..'  when.-  c-i*^'" 
Itarty  -:r:\\-  :  ■  S\\\-  tho  'Thcr  a!!  the  K-nefit  zo  Ik-  deri"^^ 
Ir^'Ui  the  traM-^a- "i'li.     tSain   ""t  pr-'dt   i«  the  fiindaTUvX'*^ 
ohj.  .:    -faV;  :;-.i:M-.    *T..!:vra]ly.  ^i.vTl  vij-rirssions  of  oi'iui*^^^' 
isv.r-.aTi.'    c  ;.;'lj::iv!i:.  ^-v^ii  if  :al?v.  -]••  ii*:  ooij?titutc  fr:>^"' 
It  ^.L.^iV  hv  -:*!  1,  J •■:.•.  ra'/.y.  ;*ii  a.-v.-'iia';-''.-  TJii-rejirei^ntaX  "i*^** 
«.■.*:.>>■>  \ii  a  f.»'^^  ^::»:v::jO!i:  rv>j'v.::::^'  a  fao:  iiiattrrial  to     "^^ 
^■o:::r.i.:.  aii-i  -.v!.:.'.  :-  ::.du'.T.:i:i^.  ::.  j-r-'luviiii:  it.    2  (.V*.'/*-   '''* 

'"  .  1-44 :  i:  p  -.     '  •  w.  i::;. :  7: /  -  v.  n^i,  1  is^r?'.  -*'J'i- 
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>.»i.    .>    ...    .i    ^.  * .   /j  ■    '■•.   ••:»    •■  I  ."f.  7.   «»-  - 
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JDobeU  V.  Siex^ms^  S  B.  ^  C.  623.     And  so  a  willful   mis- 
representation  by  a  vendor  affirming  that  the  income  from 
liis   public  house  has  been  greater  than  in  truth  it  was, 
is  an  actionable  fraud.     Bowring  v.  Stevens,  2  Car.  ^  P.  337. 
The  fitct  that  a  price  in  excess  of  its  market  value  is  paid 
for   a  thing,  standing  alone,  is  never  evidence  of  fraud. 
Mere  inadequacy  of  consideration  will  never  substantiate  a 
<iharge  of  fraud.    In  equity,  inadequacy  of  value  is,  in  gen- 
eral, of  itself,  no  ground  for  impeaching  a  contract  {Benin- 
S^r  V.  Conririj  4  Zab.  257,  259);  but,  with  other  circumstances 
<>f  suspicion,  it  may  constitute  an  element  of  proof  in  estab- 
lishing fraud.     2  Chit  on  Con.  1050. 

Tested  by  these  rules,  I  think  the  defence  is  narrowed  down 
to  this  question :   Did  Daniel,  with  a  view  of  enticing  the 
defendant  to  purchase,  falsely  represent  that  he  had  had  an 
offer  of  $1,500  a  year  for  this  property?    The  other  state- 
'^ents  attributed  to  him,  even  if  they  were  couched  in  lan- 
guage as  strong  as  that  in  which  they  have  been  put  before 
^Jje    court,  related   entirely  to  the  prospective  value  and 
^^rits  of  the  property,  and  could  only  have  been  regarded 
*®  the  extravagant  praise  of  a  loquacious  boaster.     They 
^Gre  not  the  sort  of  representations  that  would  be  likely  to 
^i^fluence  the  judgment  of  a  man  of  mature  age,  whose 
Active  years  had  been  spent  in  the  courts  of  a  great  city ; 
^ho  was  necessarily  a  man  of  affairs,  and  knew  thoroughly 
^be  man  who  uttered  them.     Besides,  it  is  impossible  to  say 
■^niel  did  not  honestly  entertain  the  opinion  he  expressed. 
^^  had  sent  his  brother  and  Mr.  De  Hart  to  ascertain  the 
^Uth  about  the  property,  and  he  had  a  right  to  rely  upon 
^hat  they  said.     Their  information  was  commlinicated  to 
^^  defendant  as  well  as  to  Daniel.     It  is  not  pretended  that 
^Oiel  made  a  representation  which  was  at  variance  with 
^   facts  as  they  were  reported  to  him.     Nor  have  I  been 
**o    to  discover  any  motive   for  the   fraudulent  purpose 
puted  to  Daniel. 

Vt  the  time  these  conversations  occurred,  the  relations 
^ting  between  the  parties  were  kind  and  affectionate;  the 
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defendant  had,  for  a  long  time  prior,  been  in  the  habit  ^f 
loaning  Daniel  money  without  stint,  and,  if  his  stateme^r^ta 
are  true,  he  was  an  unusually  indulgent  creditor.     WlB.^n 
Daniel  first  offered  him  the  property,  he  says,  he  told  h  im 
to  keep  it,  he  was  willing  to  let  his  debt  remain  unsecured. 
Daniel's  obligations,  he  says,  he  knew  were  rapidly  mat  mur- 
ing.   Daniel  says  he  was  in  sore  pecuniary  distress  and  liis 
brother  knew  it.     The  result  proved  he  was  insolvent.       I 
can  understand  why  at  such  a  juncture  he  should  be  anxious 
to  secure  such  a  creditor;  but  he  could  not  have  been  willi  ng 
to  defraud  him,  unless  he  was  insensible  to  the  claims  of  aflEfeo 
tion  and  gratitude.     I  am  not  willing  to  believe  any  maim    ^o 
basely  mean  and  corrupt  in  the  absence  of  convincing  proo^- 
Nor  do  I  think  any  special  trust. or  confidence  has  bo^^ 
shown.     Aside  from  the  fact  that  the  parties  were  brothi.^^'^ 
and  occupied  the  same  oflice,  there  is  no  proof  of  confii^*^' 
tial  relations  except  a  positive  afiirmation  on  one  side  o-*^^ 
an  emphatic  denial  on  the  other.     The  defendant  was  no*^  ^ 
callow  youth,  nor  a  recluse,  and  Daniel's  career  as  a  c^^' 
estate  dealer  had  scarcely  been   sufliciently  successfuX      "^^ 
inspire  a  blind  confidence.     From  my  observation  of    ^^^ 
two  men,  I  think  it  is  quite  apparent  the   defendant^     '^^ 
mental  power  and  resources,  is  much  the  superior  of    1^^^ 
brother.     The  strong  do  not  usually  rely  upon  the  wo^*^ 
This  was  not  his  first  venture  in  real  estate.     He  had  j->^''' 
chased  a  farm  in  1866,  a  share  in  a  real  estate  association   ^° 
1868,  and  had  also  been  the  owner  of  three  houses  and   1o\^ 
in  the  city  of  Brooklyn.     But  the  decisive  evidence  on  t^^^^ 
point,  in  my  judgment,  is  the  fact  that  he  knew  at  what  v^*' 
uation  Daniel  had  taken  this  property,  what  he  had  givexJ-   ^^ 
exchange  for  it,  whom  he  had  sent  to  learn  its  value,  ^^ 
what  report  they  had  made.     These  facts  completely  re^*^ 
the  charge  that  this  purchase  was  the  result  of  an  un<i' 


tioning  faith  in  the  correctness  of  Daniel's  judgment  ixfT^^ 
the  subject  of  value.  - 

But  did  Daniel,  with  design  to  influence  the   deffe"^^ 
ant  to  purchase,  falsely   represent  that  he  had   had 
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of  $1,500  a  year  for  the  property  ?    No  deceit  or  mis- 
presentatioDB  as  to  past  productive  value  is  charged.     It 
is  not  alleged  that  anythin|Lwas  said  respecting  the  past  or 
present  rent  of  the  property.     It  appears  Daniel's  agent  had 
reported  to  him  that  an  inquiry  had  been  made  respecting 
the  rent  of  the  property ;  to  quote  the  agent's  language,  he 
told    Daniel  he  had  had  a  "  nibble."     The  deceit  charged 
a^inst  Daniel  is  in  falsely  representing  this  inquiry  as  an 
oflFer,  and  then  making  it  a  pretence  for  seeking  the  defend- 
ant's advice  whether  he  should  accept  it  or  not.     Daniel 
deuies  that  he  sought  the  defendant's  advice,  but  admits 
that  for  a  few  days  he  thought  he  would  be  able  to  rent  the 
property  for  $2,000,  and  spoke  of  his  prospect  freely,  and 
^hen  it  failed  he  spoke  as  freely  of  his  disappointment. 
This  occurred  in  July,  1873,  two  months  before  the  defend- 
^^t    purchased.      Now,  granting  that  Daniel  said  all  the 
defendant  imputes  to  him,  the  defendant  knew  perfectly 
^©11   the   property  was   not  let  for  any  such  rent  when 
"Daniel  got  it,  nor  when  it  was  conveyed  to  him.     He  had 
^o  reason  to  believe,  at  any  time,  it  had  ever  been  rented 
for  any  such  sum;  on  the  contrary,  he  had  notice,  in  the  fact 
that  it  had  been  conveyed  from  one  grantee  to  another, 
l^Gavily  burdened  with  assessments  and  taxes,  that  it  had 
heeu  either  unproductive,  or  nearly  so,  or  in  very  improvi- 
dent hands.     He  says  he  purchased  under  the  belief  that  its 
^Mef  value  consisted  in  its  capacity  to  be  used  as  a  dock, 
h^t  he  knew  it  had  not  been  used  for  that  purpose  by 
■*^^niel,  and  it  is  not  pretended  that  any  representation  was 
^^^^^e  that  its  use  for  that  purpose,  by  any  previous  owner, 
*^^  been  at  all  equivalent  in  profit  to  its  estimated  value. 
"^^  allusion  was  made  to  this  offer  in  the  final  interview, 
^*^d  there  is  nothing  in  the  evidence  to  show  that  either 
P^^ty  thought  of  it  then;  indeed,  it  would  seem,  from  the 
®*l^iice  of  the  parties,  that  the  subject  had  passed  from  the 
'^^^tnory  of  both,  or  that  the  vendee  knew  quite  as  well  as 
the  vendor  that  the  nibble  had  never  become  a  bite.     In 
^*^W  of  all  the  circumstances,  I  do  not  believe  the  defend- 
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ant's  rtition  was  influr'!i«'0<l  in  tlit*  sliirhr*  st  'le^r^L-e  bv  wr"^  i».T 
Danit.'!  saiJ  rispootinir  this  oli'er.  Fra-i-l  is  so  oi.iinus  T«'. • 
instii'o  tliat  tlu*  or»urts  sljoul«l  ahvavs  Iv  s\vi:>  t«  '.U-iJ-^^ir  i  •  -•- 
it,  an»l  t.^  ;rivi'  roliof  asrainst  ir,  1«'it  :hi;-v  c-ar.  ojilv  r.r  «^cr<£-<-^ 
upon  I'V'i't*.  Tl.--  law  iK'niirnly  j-ro-i;:vir^  aV.  nio::  h*''Ti^^r=-T 
un:il  :lu  ^-Mrrarv  is  sVi-'wn.  IF-- w]..-*  .harirvs  ini;'i  tt.'lI'^t 
iTovi- i:  or  !a:'.     TTs  ir  •■•:'  r.iust  sav.srv- :ho  oons-ierioe 
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deprives  the  principal  word  of  its  full  import.  It 
runs  counter  to  the  plain  intention  of  the  parties, 
be  no  doubt  about  what  that  was.  Unless  artificial 
equisite,  or  the  parties  have  attempted  to  do  some- 
rary  to  established  principles,  their  intention,  if  it 
>arly  seen,  must  prevail  over  everything.  Tlie 
all  canons  of  construction  is  to  ascertain  the 
)f  the  parties,  and  when  that  is  plain  there  is  no 
onstruction,  and  the  court  has  no  duty  but  to  give 
.  The  relative  may  be  referred  to  such  antece- 
II  render  the  clause  sensible,  although  it  is  not 
Tuig  V.  Wright,  1  Adol  ^  El  434) ;  or  it  may  be 
)  all  the  antecedents,  or  to  such  of  them  as  will 
e.  [Pot,  Dwar.  on  Stat,  210).  In  all  cases  of  con- 
the  clause  presented  for  interpretation  is,  if 
)  be  rendered  .sensible  and  reasonable,  and  effect 
1  its  parts.     I  think  it  is  clear  that  Mr.  Freeman 

0  assume  the  payment  of  the  complainant's  mort- 
that  he  has  manifested  that  intention  by  appro- 
;uage.  In  my  opinion  the  complainant  is  entitled 
)  for  deficiency  against  Mr.  Levi  A.  Fuller. 

ult  renders  unnecessary  discussion  of  the  question 
le  complainant's  mortgage  or  the  taxes  and  assess- 

1  by  Mr.  John  S.  De  Hart  are  entitled  to  priority 
it.  It  is  admitted  the  taxes  and  assessments 
by  Mr.  De  Hart  as  the  agent  of  Mr.  Fuller,  with 
and  for  his  benefit.  The  riglit  and  interest  trans- 
the  city  to  Mr.  De  Hart  is  held  by  him  in  trust 
''uller.  Mr.  Fuller  bound  himself  to  pay  the 
assessments.  His  covenant  embraced  tliem.  As 
.is  covenantee  and  those  standing  in  his  rights, 
Listee  or  himself,  the  taxes  and  assessments  must 
red  paid.  This  would  be  so,  even  at  law.  Allaire 
^•wc,  1  Zab,  G65,  670.  Equity  looks  at  things  as 
.nd  deals  with  them  regardless  of  mere  forms  or 
?s.     The  complainant's  lien  stands  first  in  order 
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The  Board  of  Chosen  Freeholders  of  Middlesex  Couisrsr^ 

v. 
The  State  Bank  at  New  Brunswick. 

1.  New  Jersey  does  not  possess  the  crown's  common  law  prerog^fci-'^'* 
to  have  its  debts  paid  in  preference  to  the  debts  of  other  creditors. 

2,  On  the  appointment  of  a  receiver  of  an  insolvent  corporatioxx*    *** 
title  to  its  property  is  divested  by  force  of  law. 


J/r.  Attorney 'General  Stockton^  for  the  state. 

J/r,  A.  V,  Sehtnck,  for  receiver. 

On  the  3d  of  April,  1S77,  this  court  took  poesession     ^^ 
the  State  Bunk  at  Now  Brunswick  as  an  insolvent  cor|K>^'*" 
tion,  and   appointcvl  a   receiver  to  ^.-onvert  its  assets  it^^ 
monev  and  distribute  the  same  ainoiisr  its  creditors  3ccO^ 
iniT  to  law.     In  January.  1S77,  the  state  treasurer,  pursu^** 
to   the    rei[uireuu'nrs  ot'   the   eleventh   seerion   of  the     ^*"j 
res^K^ctiui:  the  vuK*.e  of  trcasunr    Ecc,  p.  1215),  deposi*^*^ 
nearly  $o4,000  or*  the  moneys  ot  the  state  in  this  biuik,  wbi  *^ 


1>€ 


Stood  to  his  credit,  as  treasurer,  when  the  bank  suspend 
business.     On  the  7th  of  .July,  1S77,  the  treasurer  file^ 
petition  iu  this  court,  alleiriui:  tLa:  :Le  state  was  a  prefef" 
creviitor  or    the   bank,  and   pravl:  ^  that   the   receiver 
dirvcWvl  to  pay  the  scare's  dcbc  d.-^c,  in  preterence  to 
other  crvditv^rs. 

T\w  .;:Li:-n  v^r"  riic  <raro  n:>*<  upon  a  prero^tive  righ 
the  i.T'nv:\  v^f  Grca:   U-irui*-,  rhc  ctuirotitiou  being  that 
staro  s:;cccede'l  to  ai*   nnu!   riii^hts,  in  virtue  of  its  so 
eigury,  whoti  the  cn.nvu  was  displaced  lie  re  as  the  soven^' 
power.     The  right  «»f  the  crown  in  this  particular  is  cl 
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^  n  O'iently  the  king  might,  by  his  writ  of  protection,  pre- 

c^Txt:  any  subject  from  suing  his  debtor  until  his  debt  was 

sa^icfl.     By  statute  25   Udw.  Ill,  ch.   19,  its  despotic  rigor 

so  far  mitigated  as  to  allow  the  subject  to  obtain  a  judg- 

t  against  the  king's  debtor,  and,  upon  paying  the  king's 

: ,  to  have  execution  for  both  debts.     But  the  prerogative 

SIS*      at  all  times  been  most  loj-ally  upheld  by  the  English 

oui  I'ts.     It  stands  on  a  common  law  maxim :     Quando  jus 

r>r^9  >m  regis  ei  siihditi  concumint,  jus  regis  -prcrferri  debet.    Debts 

^    the  crown  by  record,  or  upon  specialty,  are  entitled  to 

fcrence  over  debts  of  the  same  class  due  to  subjects,  but 

i  xiTk  j^le  contract  debts  due  to  the  crown  are  not  entitled  to 

>i*^ fcrence  over  debts  of  record  due  to  subjects  (Com,  Dig,, 

titl^  Administrator,  ch.  2;  Bae,  Abr,,  title  Executor,  L.  2; 

2    Wins,  on  ExWs  991);  but  where  both  are  simple  contract 

Aol.>t:8,that  due  to  the  crown  must  be  preferred  {Bae,  Abr., 

till  &  Executors,  i.  2 ;  2  Wyns.  on  Hx'rs  993).     The  king  is 

R'u  j>poeed  to  be  so  constantly  engrossed  with  public  business 

*s  t:o  be  unable  to  give  proper  attention  to  matters  relating 

to    tis  revenue,  and,  therefore,  no  time  occurs  to  him,  and 

^^     18  incapable  of  laches.      Gilbert's  His,  Exeh,  90.     The 

^orrkmon  method  of  enforcing  this  right  is  by  writ  of  extent, 

"y    ^hich  the  debtor's  bodj-  may  be  taken,  and  also  his 

goods  and  lands.     2   Tidd's   Pr,  1044.     Upon   a  debt  of 

^'ecord,  or  upon  a  specialty,  it  may  issue  without  any  pre- 

y^oiis  suit  or  proceeding,  except  an  affidavit  that  the  debtor 

^s    insolvent  and  the  debt  is  in  danger  of  being  lost,     lb, 

^046.    If  the  debt  is  upon  simple  contract,  it  may  be  raised 

to  a  (Je|)t  of  record  by  simply  issuing  a  commission  to  ascer- 

^^in  the  amount  due,  which  is  uniformly  executed  without 

Notice  to  the  debtor,  and,  on  the  return  of  the  commission 

^^'i  an  affidavit  of  insolvency  and  danger,  an  extent  issues 

*^  of  course,     lb.  1047.     It  maj-  be  resorted  to  during  the 

Progr^gg  Qf  a  suit  brought  in  the  ordinary  form,  and  when 

^^  liability  is  denied.     Bex  v.  Pearson,  3  Price  288  ;  Giles  v. 

y^^^er,  9  Bing,  128.     By  virtue  of  it  tlic  sheriff  may  break 

^    the  debtor's  house,  if  admission  be  refused,  either  to 
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arrest  him  or  to  seize  bis  goods;  a  debtor  taken  under  it 
cannot  be  bailed,  nor  will  bis  discharge  under  bankrupt  or 
insolvent  laws  release  him.     2  Tidd's  Pr.  1049.     In  1832,  it 
was  held,  by  the  house  of  lords,  in  conformity  with  the  opinion 
of  a  majority  of  the  law  judges,  that  the  crown's  right  con- 
tinues as  long  as  its  debtor  retains  title,  whether  he  retaiu^ 
possession  of  the  property  or  the  law  has  taken  custody  of 
it;  it  will  overreach  a  prior  execution  and  levy,  but  cannot 
reach   property  either  partially  or  wholly   aliened  by  tli^ 
debtor.     G'dcs\\  Grocer,  1    O.  ^  Fin.  72;  S.  G,  9  J?i><7. 
128.     It  was  also  held,  in  this  case,  that  the  crown's  rig^^ 
must  prevail  against  a  judgment  creditor  whose  judgmei^'^> 
execution  and  levy  were  antecedent  to  an  extent  in  fovor    ^^^ 
the  crown,  because  the  seizure  under  the  prior  writ  did    s^^* 
change  the  title,  but  merely  put  the  property  in  custodia  fc;^*^' 
for  the  benefit  of  those  to  whom  the  law  would  ultima'tc?*^ 
adjudge  it;    but  it  was  unanimously  resolved,  that  if    't  »^^ 
debtor's  title  was  divested  before  the  teste  of  the  extent,    ^*^^ 
crown's  right  against  the  property  was  gone. 

Tindal,  C.  J.,  in  his  opinion,  referred  to  a  case  decideci  ^^^ 
the  court  of  exchequer  in  1686  {At'y-Gen,  v.  OiikU,  2  SJ^^^^^' 
481),  in  which  it  was  held,  that  if  an  extent  comes  after   "fc*^ 


SkZ 


.•a 


issuiuij  of  a  commission  in  bankruptcy,  but  before  an  assi^^^^' 


ment  by  the  commissioners,  it  will  take  the  property; 

if  it  does  not  come  until  after  assignment,  the  debtor's  t-i"^ 

being  divested,  it  cannot  reach  the  property. 

If,  by   the   adoption   of  the   common   law.  New 
became  invested  with  this  right,  it  holds  it  now  in  all    ^ 
original  force,  and  may  wield  it  to-day  in  all  its  iron  rig'C^ 
It  has  not  been  changed  or  mitigated  by  legislation — indee 
it  is  unknown  in  the  legislation  of  the  state — and  if  it  exis 
at  all,  it  is  held  as  perfect  and  complete  as  it  existed  in  tb 
hands  of  George  III.     Statutes  regulating  private  rights,  o 
ameliorating  private  remedies,  do  not  extend  to  the  king 
(1   Black,   Com.  261);    nor  to  the  state  {O'Hanhm  v.  Vm 
Kleeck,  Spen.  31,  40 ;  S.  C.  in  error,  1  Zab.  582,  589).    When  a 
statute  is  general,  and  thereby  any  prerogative,  right,  title  or 
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rest  is  divested  or  taken  from  the  king,  in  such  ease  the 
r  shall  not  be  bound,  unless  the  statute  is  made  to  extend 
im  by  express  words.  Bac.  Abi\,  title  Prerogative  E.  5. 
he  right  exists  here,  it  is  untouched  by  either  constitu- 
al  or  statutory  regulation. 

ut  my  research  has  failed  to  discover  a  single  instance  in 
ch  it  has  been  recognized  by  the  courts  of  this  state,  and 
'  one  where  it  was  asserted  as  a  state  right.  In  Uh/  v. 
25,  Coze  132,  decided  in  1792,  it  was  claimed  by  counsel 
the  official  bond  given  by  a  sheriff  to  the  king  was  in 
nature  of  a  recognizance,  and  bound  the  obligor's  land 

I  the  time  a  breach  of  the  condition  occurred,  and  that 
Ijsequent  conveyance,  either  by  the  obligor  or  his  heir, 
ed  the  land  subject  to  the  lien ;  but  the  court  did  not 

II  it  necessary  to  pass  upon  the  question,  being  able  to 
de  the  case  upon  another  ground.  It  certainly  has 
er  received  judicial  approval,  and,  so  far  as  my  kuowl- 
e  extends,  no  law  officer  of  the  state  has  ever  attempted 
nforce  it.  For  over  one  hundred  years  as  an  actual, 
stical  prerogative  of  government,  it  has  neither  been 
'ted  nor  recognized,  and  this  circumstance,  as  a  matter 
:ontemporaneou8  and  long-continued  construction  by  all 
artments  of  the  government,  would  seem  to  negative  the 
tence  of  the  right  with  great  emphasis.  A  prerogative 
ch  has  remained  so  long  practically  useless  can  hardly 
said  to  exist.  By  an  act  passed  June  13,  1799  {Pat 
),  it  was  enacted,  that  when  the  estate  of  any  dece- 
t  was  insufficient  to  pay  all  his  debts,  the  physician's 

during  the  last  sickness,  funeral  expenses  and  judgments 
ered  of  record  during  the  life-time  of  the  decedent,  should 
Brst  paid^  and  that  the  balance  of  the  estate  should  be 
ributed  among  his  creditors  in  proportion  to  the  sums 

them  respectively.     This  act,  in  substance,  has  con- 
ed in  force  up  to  this  time.     R.  L.  p.  766 ;  Elmer's  Dig, 
\  It.  S.  p.  846;  Nix.  Dig.  (4th  ed.)  419. 
^  the  first  edition  of  Ewing's  N.  J.  Justice^  published  in 
'9  it  is  said  (p.  69) :     ^'  Ail  the  ancient  law-learning 
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respecting  the  priority  of  debts  is  entirely  done  away  by  the 
act  of  June  13, 1799,"  and  Mr.  Griffith  subsequently  declared 
it  to  be  his  opinion  that  our  laws  give  no  preference  to 
debts  of  any  kind  due  to  the  state  ;   they  stand  only  on  tbe 
same  footing  as  other  debts,  according  to  their  degree.    * 
Grif.  Laic  Reg,  1281,  note  2.     And   an  author,  quite  ^ 
eminent  as  a  jurist  as   any  name  that  ever  adorned  tbe 
American  bench,  has  stated,  that  the  right  of  preference  of 
a  state,  in  this  countrj',  does  not  rest  upon  the  common  la^i 
but  exists  only  where  given  by  statute.     1  Kenfs  Com.  248, 
note  (c).     The  federal  government  unquestionably  possessed 
as  high  a  prerogative  right,  as  a  creditor,  as  any  sovereigDtj' 
could  under  a  government  republican  in  form,  yet  it  never 
attempted  to  exercise  the  crown's  common  law  prerogati've 
in  this  respect,  but,  as  early  as  1797,  established  a  right  of 
preference  by  statute.     U.  S.  Rev,  St.  691.     And  it  has  be^^ 
held  that  this  statute  must  be  strictly  construed,  it  being  ^'^ 
derogation  of  the  common  right  of  creditors  of  the  saK*^^ 
class  to  be  paid  equally.     1  Kent's  Com.  247.     It  has  be^'^ 
thrice  adjudged  in  South  Carolina  that  this  prerogative  "vv" 
so  purely  an  attribute  of  a  despotic  government,  and 
strongly  in  antagonism  to  the  cardinal  objects  of  a  govei**^' 
ment  established  by  the  people  for  their  common  protect! ^^'^ 
and  security,  that  it  could  not,  either  as  a  matter  of  la\v   ^^' 
reason,  be  held  to  belong  to  the  latter,  as  one  of  its  inher^'^ 
functions,  in  the  absence  of  an  express  legislative  declarati  ^^^ 
to  that  effect.     Commissiomrs  of  Public  Accounts  v.  Gr^^^ 
wood,  1  Dcsau.    450  (arguments  of  counsel   will  be  fou 
in  the  appendix,  699) ;  State  v.  Harris,  2  Bailey  598 ;  Keck" 
V.  Keckley,  2  HdVs  S.  C.  Ch.  250,  256.     Debts  which  arise     ^' 
contractu,  and  are,  therefore,  due  to  the  state  in  her  corpor^*' 
capacity,  or  debts  which  arise  ex  delicto,  and  which  are  the  p 
ishment  of  the  law  for  misdemeanors,  are  not  entitled  to 
erence  over  debts  due  to  the  citizen.     State  Bank  v.  Gibb^ 
3fcCord  {Law)  377.     Neither  the  research  of  counsel, 
ray  own,  has  brought  to  my  attention   but  a  single  c 
decided  by  an  American  court,  in  which  this  right, 
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attribute  of  government,  has  received  judicial  sanction. 
Manryland  v.  Bank  of  Maryland^  6  Gill  jf  Johns,  205.  This 
case  does  distinctly  declare,  that  by  the  adoption  of  the 
coinmon  law,  the  state  of  Maryland  became  invested  with 
the  prerogative  in  question,  but  not  of  its  harsh  and  oppres- 
sive incidents. 

It    was  held,  the  state  simply  acquired  the  pre-eminent 
riglit,  without  the  writ  of  protection  or  extent,  and  could 
only  enforce  the  right  by  such  remedies  as  the  citizen  was 
at  liberty  to  employ.     By  what  means  these  incidents  were 
lost    is  not  stated.     I  think  it  would  be  quite  difficult  to 
show  how  they  were  lost.     Unless  altered  by  legislation,  I 
thiiilc  if  the  right  is  admitted  at  all,  it  must  be  allowed  to 
stand  in  all  ita  original  rigor.     But,  what  is  more  pertinent 
to   the  question  in  hand,  it  was  also  held  in  this  case,  that 
any  act  which  divests  the  title  of  the  debtor  and  puts  his 
property  in  the  hands  of  others  for  the  benefit  of  his  credit- 
ors,  cuts  out  the  right  of  the  state.      In  all  its  essential 
features  that  case  w^as  identical  with  this.     The  treasurer 
of  the  Western  Shore  of  Maryland  had  on  deposit  in  the 
Bank  of  Maryland,  when  it  became  insolvent,  over  $50,000; 
the    bank  assigned  its  property  to  trustees  for  the  equal 
benefit  of  its  creditors,  and  thereupon  the  state  filed  a  bill 
^n  equity,  alleging  that  the  trustees,  in  the  proper  execution 
of  their  trust,  were  bound  to  pay  the  state  first,  in  prefer- 
ence to  the  other  creditors.     Judgment  of  dismissal  was 
pronounced,  on  the  ground  that  the  moment  the  debtor's 
title  was   divested  by  assignment  the   right  of  the  state 
expired. 

In  niy  opinion,  a  judgment  which  adjudges  this  prerogat- 
ive to  the  state,  will  give  it  what,  in  tlie  unanimous  judg- 
^^Tit  of  a  long  line  of  distinguished  law  officers,  it  never 
^^ — ^if  their  persistent  refusal  to  assert  it  can  be  regarded 
^  any  evidence  of  their  judgment — and  what  has  but  feeble 
^PPort  in  the  judicial  opinion  of  the  country.     My  judg- 
^^^t  18,  the  state  does  not  possess  the  prerogative  claimed. 
^^  if  my  examination  of  the  question  had  led  me  to  a  dif- 
18 
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ferent  conclusion,  still,  I  think,  the  claim  could  not  ^        J  ^ 
sustained.     The  authorities  of  both  countries  unanimously 
agree  that  the  right  dies  the  moment  the  debtor's  title  is 
divested.     Xo  claim  was  made  by  the  state  in  this  case  antil  . 
after  a  receiver  had  been  appointed.      That  appointment 
invested  him  with  full  power  to  sell,  assign  and  convey  ^ 
the  property  of  the  corporation  {Bev.  p.  189,  §  72).       INo 
act  by  the  corporation  is  necessary  to  complete  either    t^^ 
title  of  the  receiver  or  that  of  his  purchaser.     Unlike  pro- 
ceedings under  bankrupt  laws,  no  assignment  by  the  deb>tior 
or  commissioners  is  required.     Title  is  divested  by  forc^   <^^ 
law,  and  such  divestiture  is  perfect  and  absolute. 

The  order  asked  must  be  denied,  and  the  petition 
missed. 


John  J.  Rittenhousb 

V. 

Mary  Ann  Rittenhousb. 


A  wife  is  not  guilty  of  desertion  who  leaves  her  home  because  o^ 
threatening  language  and  conduct  of  her  husband,  and  thereupoi»> 
instead  of  asking  her  to  return,  notifies  the  public,  by  advertiseo9-' 
not  to  give  her  credit. 

On  final  hearing  on  pleadings  and  proofe. 

Mr.  Aiwafer,  for  petitioner. 

Mr.  Bansom,  for  defendant 

Argued  before  Barker  Gummere,  Esq.,  a  special  m 
sitting  for  the  chancellor. 

The  Master. 

The  petitioner  asks  a  divorce  from  the  bonds  of 
mony,  on  the  ground  that  his  wife  has  been  guilty  of 
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continaed  and  obstinate  desertion.  The  parties  were  mar- 
ried on  the  22d  of  September,  1867,  and  lived  together 
until  the  evening  of  the  12th  of  June,  1873,  with  the  excep- 
tion of  some  four  months  in  1872;  on  that  evening  the 
defendant,  who  had  been  attending  a  church  fair,  returned 
to  her  husband's  house,  but  did  not  enter  it ;  she  went  to 
the  bouse  of  a  neighbor  to  pass  the  night,  and  has  not  since 
entered  her  husband's  house,  nor  cohabited  with  him.  The 
statutory  term  of  three  years  expired  about  the  12th  of 
June,  1876,  and  the  petition  in  the  cause  was  filed  June 
27tli,  1876.  The  burden  is  upon  the  petitioner  to  demon- 
strate that  the  defendant  deserted  him,  and  that  her  deser- 
tion was  willful,  continued  and  obstinate. 

A  large  amount  of  testimony  has  been  taken  by  each  of 

the  parties,  to  prove  that  the  other  was  the  cause  of  the 

quarrels  that  seem  to  have  been  nearly  continuous  between 

them  down  to  the  12th  of  June,  1873.     The  proofs  show 

quite  clearly  that  they  were  equally  in  fault  and  equally 

quarrelsome.     The  real  question  in  the  cause  is,  whether  the 

conduct  of  the  parties  at  and  since  the  evening  in  question 

has  been  such  as  to  entitle  the  petitioner,  and  subject  the 

defendant,  to  a  decree  of  divorce  for  desertion. 

It  appears,  from  the  testimony,  that  the  defendant  habitu- 
ally attended  the  religious  meetings  of  a  church  in  Eliza- 
beth, and  encouraged  the  petitioner's  daughters  to  attend 
the  Sunday-school  of  the  same  church,  and  that  the  peti- 
tioner was  strongly  prejudiced  against  that  church;  that  on 
the  afternoon  and  evening  of  June  11th,  1873,  the  defend- 
ant attended  a  fair  held  at  that  church,  and  took  the  two 
oldest  daughters  with  her,   and   that  the  petitioner  was 
thereby  displeased;    and  that  on  the  next  evening,  June 
^2^h,  the  girls  asked  his  permission  to  again  accompany  the 
^^fendant  to  the  fair,  which  he  refused;  and  that  when  the 
^f^ndant  went  out  alone,  the  petitioner  called   after  her 
nat  she  had  better  be  back  by  half-past  nine,  as  at  that  hour 
J^  should  lock  up  the  house  and  go  to  bed;  and  that  the 
^ten^Ji^u^  attended  the  fair,  and   returned   to  the  house. 
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accompanied  by  Mrs.  Tappen  and  Mr.  La  Bar,  betw^^^ 
half-past  nine  and  ten  o'clock;  that  the  petitioner  was     o^ 
the  front  porch,  awaiting  the  coming  of  the  defenda-^^^ 
and     that    his    demeanor    was    such    that    his    daugh^^^^ 
Catharine  expected  "  trouble" ;  and  that,  on  the  appro^fc^ 
of  the   defendant  and   her  companions,  he   advanced       ^ 
the    front    gate,   and,    without    opening    it,   stood    the  ^^j 
brandishing  a  stick  or  cane,  and  striking  the  gate  wi*'* 
it,  and  at  the  same   time  accosting   the   defendant  wi^to 
abusive  epithets,  in  so  loud  a  voice  as  to  awaken  one  of  tl^^ 
witnesses,  who  was  asleep  in  her  house,  which  is  fifty  yordj^ 
from  the  gate  in  question ;  and  that  his  language  and  gest — ^ 
ures  were  so  violent  that  the  defendant  and  her  companioDS 
concluded  it  would  not  be  safe  for  her  to  enter  the  house, 
and  that  she  then  went  to  the  house  of  a  neighbor.     The 
petitioner  alleges  that  he  asked  the  defendant  to  come  into 
the  house,  and  told  her  he  would  not  hurt  her.    The  defend- 
ant denies  this,  and  the  weight  of  evidence  and  the  attend- 
ant circumstances  are  against  the  statement  of  the  petitioner; 
and,  even  if  his  statement  were  true,  the  defendant  reason- 
ably distrusted  the  promise.     Her  apprehension  of  violent 
treatment  at  his  hands  was  reasonable,  and  was  justified  by 
his  violent  language  and  gestures,  and  she  acted  prudently 
in  going  to  her  neighbor's  house  to  pass  the  night.     If  the 
petitioner  had,  on  the  next  morning,  invited  her  to  return 
to  his  house,  with  the  assurance  that  his  excitement  had 
passed  over,  and  that  she  need  not  apprehend  violence  from 
him,  she  would  have  been  bound  to  return,  and  her  refusal 
to  do  so  would  have  been  obstinate  desertion.     It  was  the 
duty  of  the  petitioner,  after  his  violent  language  and  con- 
duct to  her,  to  have  extended  to  her  such  an  invitation  and 
assurance.     Cornish  v.  Cornish^  8  C,  E,  Gr.  208 ;   Bowlby  v. 
Boiclhy^  10  C.  E,  Gr,  406,  570.    Instead  of  so  doing,  the  peti- 
tioner, on  the  next  day,  caused  an  advertisement  to  be  pub- 
lished in  a  newspaper,  that  the  defendant  had  left  his  bed 
and  board  of  her  own  free  will,  and.  warning  the   public 
against  trusting    her  on  his   account.     He   very  frankly 
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its  that  he  did  not  care  whether  she  returned  to  his 
ee  or  not,  and  that  he  never  invited  her  to  do  so.  It  is 
px-oved  that,  shortly  after  publishing  the  notice  above  men- 
tion:! cd,  he  prohibited  his  family  from  holding  any  inter- 
coiirse  with  the  defendant,  and  the  record  shows  that, 
promptly  upon  the  expiration  of  the  statutory  term,  he  filed 
his   petition  in  this  cause. 

I  am  of  opinion  that  the  conduct  of  the  petitioner  con- 
di:i.<2«d  to  the  beginning  and  the  continuance  of  the  alleged 
desertion  of  the  defendant;  that  he  has  not  made  the  efforts 
h.^  -^^as  bound  to  make  to  induce  the  defendant  to  return  to 
hinn. ,  but  has  rather  encouraged  her  to  continue  her  absence; 
tbs^^  the  defendant  has  not  been  guilty  of  obstinate  deser- 
txoKx^and  that  the  petition  should  be  dismissed,  with  costs. 


i 


CASES 


ADJUDGED   IN 


THE  PREROGATIVE  COURT 


OP 


THE  STATE  OF  NEW  JERSEY, 


FEBRUARY  TERM,  1878. 


Theodore  Runyon,  Esq.,  Ordinary. 


"*^^  tiHe  matter  of  the  will  of  Joseph  L.  Lewis,  deceased,  late 

of  the  county  of  Hudson. 

^  *•    -A.  party  claiming  to  be  an  heir  at  law  is  not  entitled  to  an  inspec- 
<>ii  of  the  books  and  documents  of  a  testator  in  the  hands  of  the  pro- 
*^^^©xxt8  of  the  will,  before  there  is  offered  any  evidence  whatever 
^^^x^g  to  substantiate  his  claim  as  such  heir. 

.     "^^    The  admission  of   hearsay   evidence  competent  as  to  one  con- 
^^^*it  of  a  will,  does  not  authorize  ^is  cross-examination  upon  other 
**^   ^   kx>s  of  hearsay  relating  to  another  contestant. 


^ti  motion  that  a  witness  be  required  to  answer  certain 
^''^^BtionB  and  produce  certain  papers,  documents  and  books. 

"^r.  Dalj/y  of  New  York,  for  the  motion. 

Jfr,  JS.  GUchristy  contra. 

^ItiB  cause  was  argued  at  May  term,  1877. 
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The  Ordinary. 

One  of  the  questions  submitted  to  me  is,  whether  tbe 
contestant,  Thomas  Lewis,  is  at  this  time  entitled  to  ^^ 
insjxection  of  the  papers,  documents  and  books  of  the  tes- 
tator which  are  in  the  hands  of  the  proponents.   Seeing  that 
he  has  offered  no  evidence  wliatever,  and  that  there  is  none 
in  the  cause,  which  tends  to  substantiate  his  claim  as  heir  a^ 
law,  or  even  to  give  color  to  it,  various  considerations  cotOr 
bine  to  induce  me  to  refuse  to  grant  the  inspection.     Th® 
contestant's  right  to  it  does  not  yet  appear.  His  mere  clsA^ 
of  heirship  is  obviously  not  enough.     The  opportunity  "^^ 
avail  himself  of  any  evidence  which  the  books,  papers  ati^ 
documents  in  question  will  afford  will  not  be  denied  to  lii*^» 
whenever  it  shall  appear  to  the  court  proper  that  it  shoi^lA 
be  accorded. 

The  other  question  submitted  is,  whether  a  witness  ^wl^^ 
was  examined  by  the  counsel  of  the  proponents  in  referei^^^ 
to  certain  matters  of  mere  hearsay,  and  who  testified  on  stt 
examination  to  those  matters,  may,  on  cross-examinatioD 
the  counsel  of  the  contestant,  Thomas  Lewis,  be  inquired 
as  to  a  certain  other  matter,  also  of  mere  hearsay.  The  ri 
to  cross-examine  as  to  the  particular  matters  of  hearsay 


tificd  to  on  the  direct  examination  has  not  been  denied.  "" 


except  as  against  John  S.  Cathcart,  another  contestant ;  ^^^^ 
it  is  insisted  that,  under  the  circumstances  detailed  by  t 
witness,  they  are  competent  evidence  against  him.     T 


question  of  the  competency  of  this  testimony  is  not  _ 
before  me.     It  is  not  claimed,  it  may  be  remarked,  th^t:^ 


is   competent  as  against  the  contestant  Lewis.      He  p^^^^. 
poses  to  inquire  of  the  witness,  not  as  to  those  matters,  ^ 
as  to  another  matter  of  mere  hearsay,  wholly  different 
The  objection  to  the  question  is  sustained. 
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Sarah  A.  Emblet,  appellant, 

and 
Elston  Hunt,  respondent. 

ere  a  party  claims  to  be  aggrieved  by  any  proceeding  at  the  trial 

issue  at  the  circuit,  certified  from  the  orphans  court  under  lUv, 

i  J  19,  his  remedy  is  by  motion  for  a  new  trial  or  bill  of  excep- 

The  orphans  court  cannot  retry  the  same  issue  after  the  return 

)  verdict. 


)peal  from  decree  of  Mercer  orphans  court. 

r.  T.  G.  LytUy  for  appellant. 

r.  L  W.  Lanningy  for  respondent. 

lis  cause  was  argued  at  October  term,  1877. 

IE  Ordinary. 

le  questions  presented  and  argued  were  that  which  has 
disposed  of  already  in  Embley  v.  Hanty  1  Stew.  421,  and 
question,  whether  the  orphans  court  erred  in  refusing  to 
t  the  caveatrix's  application  for  relief  against  the  verdict 
d  upon  the  issue  at  law.    All  the  grounds  for  that  relief 
J  matters  which  transpired  at  the  trial,  and  in  the  con- 
thereof  in  the  circuit  court.     The  principal  one  was 
the  caveatrix  had  not  an  opportunity  to  produce  her 
es3es.     It  is  admitted  that  her  attorney  of  record  had 
notice  of  trial,  and  there  does  not  appear  to  have  been 
>ood  reason  to  criticise  the  action  of  the  court  in  pro- 
ing  with  the  trial  at  the  time  for  which  it  was  noticed, 
inot  perceive  that  the  caveatrix  has  any  cause  of  com- 
t.     There  were  no  exceptions  to  the  admission  or  rejec- 
of  evidence.      Nor  was  there  any  application  in  the 
lit  court  for  a  new  trial.     The  act  does  not  authorize 
orphans  court  to  ignore  or  disregard  the  verdict  and 
eed  themselves  to  try  the  questions  which  were  the  sub- 
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ject  of  the  issue,  notwithstanding  the  verdict.     It  gives  t-Bie 
power  of  granting  a  new  trial  to  the  court  before  which  t   abe 
issue  is  tried,  with  authority  to  certify  questions  of  law       to 
the  supreme  court,  and  the  party  aggrieved  by  any  trans^^a^c- 
tion  at  the  trial  which  is  error,  may  have  redress  on  bill      of 
exceptions. 


On  appeal  from  the  decree  of  the  orphans  court  of 
county  of  Somerset,  allowing  the  final  account  of  Parri 
ton  Barcalow,  executor  of  William  Barcalow,  deceased. 

Mr.  H.  M.  Gaston^  for  appellants. 

Mr.  J.  D.  Bartine^  for  respondent. 

The  Ordinary. 

The  petition  of  appeal  presents  nine  specific  grounds- 
objection  to  the  account.     The  first  is,  that  the  respond 
the  accountant,  is  not  charged  with  the  sum  of  $1,100 
interest  thereon,  for  the  proceeds  of  the  sale  by  him  in  1 
of  a  lot  of  land  belonging  to  the  testator,  and  situate  in 
city  of  St.  Augustine,  in  Florida.     It  appears  that  the 
tator  bought  the  property  in  1836  for  $500,  and  that:^ 
1838,  after  the  testator's  death,  the  accountant  sold 


In  the  matter  of  the  final  account  of  Farrinqton  Barcalci^  '^^ 
executor,  &c.,  of  William  Barcalow,  deceased. 

1.  An  executor  is  not  chargeable  with  a  loss  sustained  by  the  es 
on  account  of  its  depreciation  in  value,  without  negligence  or  mise^ 
duct  on  his  part. 

2.  That  an  executor  has  not  filed  an  account  for  thirty  years  si 
the  estate  was  settled  will  not  of  itself  deprive  him  of  commissi 
where  it  is  not  shown  that  anything  is  due  to  legatees  or  creditors, 
no  reason  appears  why  they  could  not  have  compelled  him  to  aoco 
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I  Gteorge  Bartolett  for  $1,100;  that  that  money  was 
eived  by  the  accountant's  attorney ;  that  the  attorney  did 
account  for  it,  and  the  accountant  went  to  St.  Augustine 
ook  after  the  matter,  and,  though  unable  to  obtain  the 
aey,  got  a  mortgage  for  it  from  the  attorney.  The  mort- 
'€  was  foreclosed,  and  the  property,  at  the  sale  under 
^closure,  was  sold  to  the  accountant  for  $620.     Though 

accountant  took  the  deed  and  held  the  property  for 
16  time,  and  sold  it  for  $75,  he  has  nevertheless  charged 
Lself,  under  date  of  1840,  with  $512.41,  the  price  at  which 

property  was  struck  off  to  him,  after  deducting  the 
cnses  of  the  foreclosure  proceedings  and  sale.  When  it 
onsidered  that  that  property  was  bought  by  the  testator 
L  tinie  of  great  inflation  of  the  price  of  real  estate,  and 
t  it  was  sold  in  a  time  of  extreme  revulsion  and  depres- 
^,  the  charge  which  the  accountant  has  made  against 
iself  in  this  matter  would  seem  to  meet  all  the  require- 
rits  of  justice.  This  sum  of  $512.41  being  part  of  the 
Tges  of  the  account,  what  is  said  hereafter  in  regard  to 
irest  on  the  balance  appearing  to  be  in  the  hands  of  the 
ountant,  applies  to  it. 

?he  second  objection  is,  that  the  accountant  has  not 
Tged  himself  with  all  the  personal  estate  of  the  testator 
Florida.  The  proof  does  not  sustiiin  this  objection. 
?he  third  is,  that  he  has  not  charged  himself  with  all  the 
ney  belonging  to  the  testator  which  the  accountant 
ught  with  him  from  Florida  for  the  testator,  in  his  life- 
e.  This  is  not  sustained  by  the  proof. 
Che  fourth  is,  that  he  has  not  charged  himself  with  the 
ount  of  the  testator's  purse.  Of  this  there  is  no  proof, 
rhe  fifth  is,  that  he  is  not  charged  with  interest  on  the 
ance  in  his  hands  from  1842.  The  balance  of  the  estate 
his  hands  (except  the  proceeds  of  the  sale  of  a  house  and 
» of  which  the  use  for  life  was  given  to  the  widow,  and 
€00  held  by  him  in  trust  to  pay  her  the  interest  thereof) 
B  distributable  after  the  sale  of  the  real  estate  in  New 
"Bey,  in  1842,  among  the  testator's  children ;  as  was  also, 
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afwrr  TLe  wiiow'e  dea:h-  ihe  moiivv  heU  for  the  use  of  the 
wii jw.  and  :be  prx-'rtr'i?  of  iLe  ?dGe  of  Th«r  hou?«  jast  mea- 
tioned. 

The  a/x-ounLant.  in  l^i  had  charges  agminst  the  person^ 
entitled  to  dir^tribation  lor  advances-  made  by  him  to  thei^^ 
on  a«x-ount  of  their  share?,  and  he  alleges  that  he  has  sitt 
then  -^^rttle*!  with  all  of  them.  The  interest  allowed  afte 
that  date  w*  uM  W  jT-.-ptrriv  adiu>:ab]e  in  the  setilemen 
between  hiui  and  tl^e  tii?:r:bu:e^-s,  and  interest  woold 
prof-eriy  chargeable  on  any  money  in  his  hands  at  that  date  '^ 
belonifinff  to  them.  The  will  directs  that  the  exeeators  con-  — 
Tert  into  money  all  the  real  an«l  j>ersi»nal  testate  not  specific-  -^ 
ally  devised  or  l»e<jueathed,  and  divide  the  proceeds  among  "3? 
the  testator's  children,  playing  to  each  child  then  of  age  his  ^ 
or  her  portion,  and.  after  paying  for  the  education,  clothing,  .^ 

and  all  tliinsrs  ne«-*^.-ssarv  for  the  other  children,  the  execu 

tors  were  then  to  pla*.-e  the  amount  of  the  portion  of  each  of 
those  children  at  interest  or  invest  it  otherwise  to  the 
pKiStfible  advantage  for  the  Wnetit  of  those  children.     Tb 
court,  in  settling  the  a^-count,  so  far  as  interest  is  concerned^  J 
as  (»f  April  1st,  1*42.  have  fixed  a  j^riod  of  liability  foi 
int^rrest  -iuflioiLntlv  earlv,  under  tlu*  eireumstances. 

The  sixth  objection  is,  that  the  court  has  decreed  j>ay 
ment  of  the  cost*  and  exp^enses  out  of  the  estate  as  it 
in  1842.  The  principle  on  which  the  decree  was  made  i 
that  the  account  should  in  fairness  bo  considered  as  settle 
in  1842,  when  tlie  real  estate  of  the  testator  in  New  Jerse 
was  sold.  On  that  principle  t which  is  correct),  the  cos 
should  be  chareed  on  the  estate  as  it  then  stood.  Were  i 
not  for  the  fact  that  the  accountant,  as  well  under  the  prcm:^ 
vision  of  the  will  which  made  it  the  dutv  of  the  executoir::^ 
to  provide  for  the  children  as  otherwise,  had  (as  is  allegecS^^ 
made  advances  to  the  children,  which  were  chargeah 
against  their  shares  in  his  bands,  he  would  have 
chargeable  in  the  account  with  interest  on  the  balance 
the  account  down  to  the  time  of  settlement;  but  the 
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that  such  advances  were  made  is  a  sufficient  reason  for  the 
action  of  the  court  in  reference  to  the  interest  and  costs. 

The  seventh  objection  is,  that  the  court  allowed  the 
tccountant  commissions.  The  estate  has  been  in  his  hands 
>r  very  many  years,  and,  while  he  appears  to  have  filed  an 
3oount  in  1847,  it  was  never  settled  by  the  court.  Thirty- 
ac  3'ear8  elapsed  between  the  filing  of  that  account  and  the 
iugof  the  one  under  consideration.  The  explanation  of 
i  s  long  delay  in  presenting  his  final  account  for  settlement 
^^s  not  clearly  appear.  It  may,  perhaps,  be  found  in  the 
-t^  that  actual  settlements  with,  and  payments  in  full  to 
^  parties  have  taken  place,  which,  in  the  view  of  the 
^ountant,  rendered  a  final  account  unnecessary,  or  it  may 
•"^"^  been  mere  neglect  However  that  may  be,  there  does 
^^  appear  to  have  been  any  reason  why  he  might  not  have 
I  called  to  an  account,  according  to  law,  at  any  time 
7  he  had  settled  the  estate.  There  was  a  litigation  in 
^  court  of  chancery  between  the  appellants  on  the  one 
~*^3  and  him  and  his  mother  and  the  persons  who  pur- 
^^E^-^ed  the  real  estate  in  New  Jersey  from  him  on  the  other, 

"Vvhich  the  complainants  sought  to  establish  a  trust  in 
'^ix  favor  in  that  property,  on  the  ground  that  the  pur- 
^^^-%ers  (who  subsequently  conveyed  it  to  him)  bought  it  in 
^^t  for  him,  and  in  that  suit  he  was  required  to  account, 
^^  he  appears  to  have  filed  his  account  with  his  answer. 
*^er  answer,  the  suit  was  no  further  proceeded  in. 

T^he  testator  died  in  1838,  nearly  forty  years  ago,  and  his 
-^1  estate  in  New  Jersey  was  sold  about  thirty-five  years 
^o.  In  1838  the  widow  was  appointed  guardian  of  the 
^^^or  children.  There  appears  to  have  been  no  lack  of 
^vver  or  opportunity  to  call  the  accountant  to  account  for 
^^  administration  of  the  estate.  No  sufficient  reason 
E^p>ear8  for  withholding  from  him  compensation  for  his 
-^■^ces  in  settling  the  estate. 

I^he  last  objection  is,  that  the  court  allowed  him  $90, 
•ney  paid  to  Thomas  A.  Hartwell,  Esq.,  for  his  fee  for 
clerkship  of  the  accountant  in  his  office  to  acquire  a 
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knowIei]|re  of  the  professioa  ot'  the  law:  the  greater 
of  whioh  clerkship  wae  after  the  aeooaataQt  attidned 
majority.  It  U  alle^zed  that  the  clerkship  began  when  "the 
accoQQtant  was  eighteen  vear?  of  a^e.  That  was  in  1335« 
Hh  father  tlieti  Jane  2*5th.  1S38.  The  date  of  this  iteio  is 
Sept^^mhi.r  10th,  ls39.  The  aot^>untant  appears  to  have 
been  admitted  ai?  an  att*>niev-at-law  in  the  term  of  Sep- 
tember '"if  that  vear.  Bv  the  will  the  testator  directs  tbat 
the  ai^countant's  share  of  the  estate  should  be  $1,000  less 
than  that  of  the  other  children,  on  account  of  the  superior 
edu'rational  advantages  which  the  testator  had  afforded  him. 
This  clerkship  was  undoubtedly  part  of  those  advantages. 
Besides,  the  contract  was  probably  made  by  his  &ther  ^rith 
Mr.  Ilartwell.  And  again,  no  exception  was  taken  in  the 
orphans  court  to  this  item. 

The  decree  of  the  orphans  court  will  be  affirmed,  '^^th 
costs. 


EzEKiEL  J.  Tucker,  executor,  appellant, 

and 
Xaxcy  Tucker,  respondent. 

1.  Where  some  of  the  devisees  of  an  estate  approved  of,  and  otl**** 
aoquiesce<l  in,  an  exchange  of  the  property  made  by  the  executo*'«'*' 
//>/./.  that  they  were,  under  the  circumstances,  estopped  from  sf*^ 
ward'*  questioning  the  propriety  of  the  exchange. 

2.  The  recovery  of  a  judgment  against  an  executor  by  a  broker,  * 
alleged  ser\-ice«  which  the  executor  denies,  under  oath,  were  ever  *^ 
deted,  does  not  warrant  an  allowance  for  its  payment  out  of  the  -^^^ 


On  appeal  from  the  decree  of  the  orphans  court  of  Jjt^'^^^ 
county. 

Mr.  W.  P.  Wilson^  for  appellant. 
Mr.  J.  R.  English,  for  respondent 
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SB  Ordinary. 

Bstimony  having  been  taken  under  the  order  of  this 
t  ( Thicker  v.  Tucker,  1  Stew.  223),  the  cause  has  been 
n  heard.  The  questions  discussed  on  the  last  hearing 
5,  whether  the  executor  should  be  charged  with  the 
unt  at  which  the  homestead  farm  was  valued  in  the 
lange  with  Mr.  Clark ;  whether  he  should  be  allowed  a 

of  money  which  he  was  compelled  to  pay  on  a  claim  of 
iel  W.  Brookfield,  for  commissions  on  that  exchange ; 
ther  he  should  be  allowed  the  premium  paid  to  his  wife 
TQoney  lent  by  her  to  him,  as  executor,  on  security  of  the 
?nment  of  a  mortgage  on  the  property  received  from 

Clark,  and  subject  to  which  that  property  was  conveyed 
le  executor;  and  whether  he  should  be  allowed  commis- 
s  on  the  full  amount  of  the  valuation  put  upon  the  home- 
d  property  in  the  exchange. 

appears  that  a  caveat  was  filed  against  admitting  the 

to  probate.  The  will  disposed  of  the  entire  estate  by 
icular  gifts  to  the  widow  and  children.  They  appear  to 
s  agreed  that  it  should  not  be  proved,  and  that  the  estate 
aid  be  divided  among  them  as  it  would  have  been 
ded  according  to  law  in  case  of  intestacy.  They  subse- 
ntly  found  difficulty  in  disposing  of  the  real  estate, 
iuse  of  judgments  of  record  against  some  of  the  heirs, 

they  then  agreed,  in  order  to  overcome  this  difficulty, 
•  the  will,  which  gave  to  the  executor  and  the  widow  the 
•"er  to  sell  the  real  estate  not  specifically  devised,  should 
proved.     It  was  proved  accordingly,  and  subsequently 

homestead  farm  was  exchanged  with  Amos  Clark  for  a 
tgage  of  $16,000,  to  be  given  by  him  on  the  farm  and  a 
Be  and  land  in  Elizabeth  valued  in  the  exchange  at 
,625,  and  subject  to  a  mortgage  for  $2,525. 
'he  evidence  shows  very  clearly  that  the  exchange  was 
le  with  the  actual  and  expressed  consent  of  some  ot  the 
ties  in  interest,  and  with  such  an  understanding  on  the 
t  of  the  executor  with  the  rest  in  regard  to  the  manner 
^hich  he  was  to  dispose  of  the  farm  as  to  estop  them 
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i>m  denying  hU  authoritr  to  make  it.  Xot  only  doeak 
Tear  that  he  consulteil  with  all  the  heirs  in  reference  to  'ftl 
>roj>osed  exchange,  but  Abraham  F.  Tucker  testifies 
all  the  heirs  consented  to  it.  He  says  that  he,  himself, 
sented  to  the  making  of  the  exchange.  His  language  ii 
*^  I  consented  in  this  way,  that  they  had  better  make  tl 
exchange  if  they  would  settle  with  the  heirs  right  a'^v'aj 
according  to  agreement."  He  further  says :  "  I  was  ansiou 
that  the  executor  should  make  this  exchange,  provided  li< 
would  settle  up  without  any  costs.  I  mean  the  Amos  Clari 
exchange,  or  the  one  before ;  I  mean  them  both ;  all  tb^ 
other  parties  in  interest,  without  a  dissenting  voice,  agreed 
to  the  Amos  Clark  exchange,  provided  the  estate  ^^^ 
settled  up  immediately,  and  all  the  heirs  paid  off." 

Mahlon  Tucker  not  only  testifies  that  his  mother,  t^* 
exceptant,  knew  all  about  the  exchange,  and  consented  to  ^ 
but  that  he,  himself,  and  his  brother  Frank,  consented  to  '^ 
also.  He  further  testifies,  that  the  will  was  proved  in  ori 
that  the  executor  might  be  thus  enabled  to  make  title  tot 
property,  with  a  view  to  exchanging  it  for  other  property 
The  wife  of  the  executor  swears  that  the  heirs  urged  h^ 
husband  to  exchange  the  farm  at  different  times,  whenev 
they  met.  His  daughter,  Anna  J.  Crouthers,  testifies  tJ 
she  heard  the  exceptant  and  three  of  the  heirs  (Mahl 
Frank  and  Amzi)  tell  the  executor  that  they  wanted 
property  sold  or  exchanged.  The  executor  swears 
Mrs.  Squires,  one  of  the  heirs,  expressed  a  wish  that 
exchange  with  Clark  should  be  made ;  that  XJzal,  an 
of  the  heirs,  told  him,  after  the  exchange  was  made,  tl 
had  <lone  just  what  he  wanted  him  to  do;  that 
another  of  the  heirs,  who  lived  in  Texas,  told  him,  w' 
(Amzi)  was  here  in  New  Jersey  to  assist  in  making  i 
proposed  exchange  of  the  [>roperty,  which  fell  thrc 
do  the  best  he  could  with  the  property,  and  he  w 
satisfied  with  whatever  he  did ;  that  he  had  Frar 
sent;  that  Mrs.  Pruden,  another  of  the  heirs,  t 
before  he  made  the  exchange,  to  sell  the  propei 
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cle&r  of  it  the  best  he  could ;  and,  he  adds,  that  his  sister 
Mary,  although  he  cannot  recollect  what  she  said  on  the 
subject,  seemed  to  be  very  well  satisfied  with  the  exchange 
when  he  and  she  were  talking  about  it. 

The  exchange  was  made  in  May,  1871.  There  does  not 
appear  to  have  been  any  complaint  in  regard  to  it  until  the 
exceptant  (who,  it  should  be  stated,  joined  in  the  deed  with 
the  executor)  complained  of  it  on  the  settlement  of  the 
executor's  account,  and  then  she  alone  complained  of  it,  for 
the  others  did  not  except. 

The  offer  of  $30,000  cash  for  the  property,  said  to  have 

been  made  by  Randolph,  appears  not  to  have  been  a  bona 

f^  offer.     The  price  at  which  the  property  was  struck  off 

at  the  executor's  sale  of  personal  property,  when  it  was  put 

^?y  was  the  bid  of  the  executor,  and  there  was  no  real  bid. 

The  offer  of  Pruden,  the  husband  of  one  of  the  heirs,  was  to 

take  the  farm  at  the  price  of  $25,000,  and  give  his  notes  for 

the   money.      The   executor  was    not    satisfied  with    the 

security,  and  believed  that  the  offer  was  not  a  sincere  one. 

There  is  no  evidence  that  it  was  so.     I  am  satisfied  from  the 

evidence  that  the  exchange  had,  when  it  was  made,  the 

approval  of  all  the  parties  in  interest.     They  have  dealt  with 

the  property  received  in  exchange  in  such  a  manner  as  to 

8^ow  that  they  at  least  acquiesced  in  the  exchange.     The 

^^ecutor  swears  that  they   were   all   in   negotiation  with 

°^*iieon  J.   Ahern  to   dispose   of   the  Elizabeth   property 

received  from  Mr.  Clark,  in  exchange  to  him.     The  state- 

°^^nt  of   the   exceptant,   that  when    she    agreed    to    the 

^^clxange^  it  was  with  the  understanding  that  the  property 

^^ceived  from  Mr.  Clark  was  to  be  subject  to  a  mortgage  of 

?^^y  $500,  appears  to  be  due  to  a  failure  of  recollection. 

^^hlon  swears  that  the  executor  told  her  that  that  property 

^^  mortgaged  for  $2,500.     It  appears  that  $2,000  of  the 

^^oxint  of  that  mortgage  were  provided  for  in  the  mortgage 

^^  the  farm,  which  was  made  for  $16,000,  to  include  $2,000 

the  amount  of  the  mortgage  on  the  Elizabeth  property, 
"^ould,  under  the  circumstances,  be  unjust  to  charge 
19 
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the  executor  with  the  price  at  which  the  farm  was  valued 
the  exchange.      Since  that  time  real  estate  generally 
fallen  in  value,  and  the  evidence  is,  that  this  is  not  an  exc 
tion.     The  property  received  in  exchange  has  fallen  froiM. 
valuation  of  ?10,000  to  a  valuation  of  about  $5,000.     TI^ 
amount  of  the  mortgage  on  the  farm  is  said  to  be  coU^ 
ible.     The  account  should  show  what  the  executor  receive? 
in  the  exchange,  and  he  should  account  for  that  speciiica^ 

lie  will  not  be  allowed  the  amount  paid  to  Brookfield 
commissions,  as  laud  agent,  in  the  exchange.     He  sw^^ 
that  he  never  agreed  to  pay  any  commissions,  and  wt^ 
Brookfield  sued  him  for  the  amount  which  he  claimed 
that  alleged  service,  he  resisted  the  demand  and  defen<:I 
the   suit.     The   result  of  the   action  (it  was  not  brou. 
against  him  as  executor,  it  may  be  remarked,)  was  a  ji:i. 
ment  against  him.    The  fact  that  a  judgment  has  been  rec^' 
ered  against  him  does  not,  of  itself,  constitute  a  good  rea-^ 
for  charging  the  estate  with  the  payment  of  the  demand 
which  it  was  recovered,  when  the  executor  swears  tha-i 
it  was  for  compensation  which  he  never  agreed  to  pay,  ^ 
that,  too,  for  alleged  services  which  were  never  rendere<l  — 

lie  is  not  entitled  to  allowance  for  the  premium  whicla 
claims  to  have  paid  to  his  wife  for  the  money  which 
advanced  on  the  security  of  the  assignment  of  the  $2, 
mortgage. 


Xie 
tie 

£25 
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]Ie  is  entitled  to  commissions  as  executor  on  $23,473, 
amount  realized  for  the  farm  in  the  exchange.     Mr.  01 
testifies  that  the  Elizabeth  property  was  worth,  at  the  ti 
of  the  exchange,  §10,000,  if  clear  of  encumbrance.     It 
taken  by  the  executor  subject,  practically,  to  a  mortgage 
§525.     He  therefore  realized  for  the  farm  what  was  equ* 
lent  to  §23,475  in  value.  - 

The  claim  to  allowance  of  the  amount  of  the  bill 
goods  sold  to  McDevitt  ought  not  to  have  been  rejected, 
should  be  allowed. 

The  decree  of  the  orphans  court  should  be  correcte^l 
far  as  necessary  to  conform  to  this  decision.  The  appell 
is  entitled  to  costs  of  the  appeal,  payable  out  of  the 


It 
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CASES  ADJUDGED 


IN   THE 


COURT  OF  ERRORS  AND  APPEALS 

Of  the  State  of  New  Jersey, 

ON  APPEAL  FROM  THE  COURT  OF  CHANCERY. 

MARCH  TERM,  1878. 


Elias  ISr.  Miller,  receiver,  appellant, 

and 
John  M.  Mackenzie  and  others,  respondents. 

-A.  receiver  appointed  under  the  act  providing  for  discovery,  on  the 
^t^rn  of  an  unsatisfied  execution,  may  file  a  bill  in  his  own  name  to 
«ave  the  property  discovered  freed  from  claims  and  liens  put  upon  it 
^  **Vor  of  creditors. 


This  cause  was  argued  at  November  term,  1877.    No 
^rttten  opinion  was  delivered  by  the  vice-chancellor,  who 
^opted  the  opinion  in  Wggins  v.  Gillesheiner,  11  C.  E.  Gr. 
^8,  as  the  opinion  of  the  court,  and  governing  this  case. 

The  complainant,  who  was  the  appellant  in  this  court, 

^    his    bill  in   chancery,  in   his   capacity  as   receiver, 

Ppointed  under  the  act  entitled  "  an  act  respecting  execu- 

tions^..  approved  March  28th,  1874  {Rec.  p.  393). 

The  bill  set  forth  several  alleged  chattel  mortgages,  and 
^^ty  assignments  and  conveyances  of  goods  and  chattels 

^^^©  by  the  defendant  in  execution  to  the  other  defendants 
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in  the  chancery  suit,  prior  to  the  said  receiver's  appoi«:ii.t> 
ment,  and  then  alleged  that  such  mortgages,  assignments  amzKl 
conveyances  were  contrived  in  fraud,  covin  and  collu8icz>iii, 
with  intent  to  hinder,  delay  and  defraud  the  said  judgni^^  i:^t 
creditor,  &c.  The  prayer  was,  that  these  instruments  shoui-^d 
be  declared  void  as  to  the  complainant  and  the  judgm^  xnt 
creditor,  at  whose  instance  he  had  been  appointed,  and  tl^.  sat 
the  goods  and  chattels  covered  thereby  should  be  delive:mTC3d 
up  to  the  complainant. 

The  defendants  demurred  to  the  bill,  and  such  demur*x*^r 
was  sustained.  From  that  decree  the  present  appeal  "V«^^ 
taken. 

Mr.  Gilchrist^  for  appellant. 

Mr,  Wm.  M.  Lyon,  for  respondents. 

The  Chief  Justice. 

The  single  question  to  be  decided  in  this  case  is,  whett^  ^^ 
a  receiver  appointed  by  virtue  of  the  statute  providin  "^"       * 
method  for  discovering  the  concealed  property  of  a  ju* 
ment  debtor  on  the  return  of  an  execution  unsatisfied  (.^^^'^' 
p.  393),  can,  in  his  oflScial  character,  exhibit  a  bill  in  chanc< 
to  annul  sales  of  such  property  or  encumbrances  upon  it,    ^^^^ 
the  ground  that  such  sales  or  encumbrauces  are  in  fraud    ^^^^^ 
creditors. 

After  a  critical  examination  of  these  statutory  provisioK^^  ^' 

lam  unable  to  concur  in  the  view  which  denies  to  th^^^^ 

ft 
officers  the  ability  in  question.     There  is,  undoubtedly^^ 

certain  analogy  between  this  class  of  receivers  and   tl-^  ^ 

other  class  of  persons  who  are  appointed  the  custodians     ^-^ 

property,  pendent  lite,  by  a  court  of  equity,  but  such  anal^^^-^^ 

cannot  be  traced  beyond   the  general  characteristics   ^^'^ 

purpose  of  the  two  officers.     Receivers  of  both  classes     '*^*" 

called  into  existence  for  the  purpose  of  holding  prop<^ 

and  turning  it  to  account  for  the  benefit  of  such  persotn"^^ 

it  may  be  ultimately  decided  are  entitled  to  it    In 
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lects  these  two  kinds  of  officials  stand  on  the  same 
ing;  beyond  this  point  anything  like  an  exact  resem- 
ice  ceases,  and  thenceforth  they  cannot  be  regulated  by 
3isely  the  same  principle.  The  one  class  is  created  by 
court  under  its  general  authority,  and  the  functions  of 
office  are  to  be  ascertained  by  a  reference  to  ancient 
jtice  and  usage ;  the  other  class  is  the  creature  of  the 
ute,  the  measure  of  whose  power  is  to  be  discovered  in 
legislative  words  and  purpose ;  and  it  is  obvious,  there- 
i,  that  to  regard  the  criterion  by  which  the  extent  of  the 
hority  of  these  two  official  classes  is  to  be  graduated, 
aid,  many  times,  lead  to  error. 

^hen,  looking  to  the  statute,  which  is  now  pertinent  as  a 
ie,  I  see  no  reason  for  withholding  from  the  complainant 
bis  case  the  power  to  bring  this  suit.  With  regard  to 
personal  property  of  the  debtor,  and  it  alone  is  here  in 
ition,  it  seems  to  me  plain  that  one  of  these  receivers, 
he  act  of  appointing  him,  becomes  vested  with  the  title, 
ning  the  effect  of  his  appointment,  the  act  says  that  he 
ireby  shall  receive  authority  to  possess,  receive,  and,  if 
L  be,  in  his  own  name  as  such  receiver,  sue  for  such 
►erty  or  things  in  action."  Those  terms  are  quite  com- 
Lonsive,  and,  the  statute  being  a  remedial  one,  it  would 
a  illegitimate  to  limit  their  effect  unless  compelled  to 
L  course  by  very  cogent  considerations.  The  right  to 
here  given,  must  comprehend  the  right  to  call  for  aid 
he  court  of  equity  as  well  as  to  ask  it  of  a  court  of  law, 
rwise  purely  equitable  assets,  although  discovered, 
Id  be  beyond  the  reach  of  the  receiver.  Both  courts, 
efore,  being  thus  open  to  a  receiver  of  this  class,  why,  in 
se  situated  as  this  one  is,  must  this  officer  be  told  that 
a  confined  to  the  common  law  forum  with  respect  to  the 
?€rty  now  in  question  ?  It  cannot  be  pretended  that 
I'eceiver  could  not  have  brought  replevin  for  this  prop- 
;  why  is  he  to  be  confined  to  such  action,  and  to  be 
Uded  from  taking  his  case  before  a  tribunal  that  is  com- 
-nt  not  only  to  adjudge  with  regard  to  his  right  to  the 
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property,  but  also  to  remove  from  it  those  pretended  i      -iind 
fraudulent  claims,  which,  so  long  as  they  exist,  must — ^  of 
necessity,  render  it  unsalable  in  his  hands?    I  can  see 
propriety  in  limiting  the  receiver  to  a  court  that  has  not 
power  of  dispensing  in  this  group  of  cases  full  or  adeqi 
relief.     Nor  does  the  fact  that  it  is  presumable  that 
judgment  creditor  is  competent  to  clear  away  these  fr 
ulent  instruments  by  a  proceeding  in  equity  in  his 
name,  present  any  serious  objection  to  the  adoption  of 
present  course.     Granting  such  power  to  exist,  it  does 
follow  that  the    receiver   is   not   endowed   with  a  sinB-il^r 
power.     Such  an  alternative  authority  is   not   uncomrxion 
in  these  procedures.     In  Parker  v.  Browrdngy  8  Paige  3S^j 
Chancellor  Walworth,  in  speaking  of  the  course  to  betafe^^ 
when  property  which  is  claimed  by  a  receiver  appointed   T^y 
the  chancellor,  is  in  the  hands  of  a  third  party,  who  cla^i^^^ 
the  right  to  retain  it,  says :  "  The  receiver  must  either  j>r<>" 
ceed  by  suit,  in  the  ordinary  way,  to  try  his  right  to  vty    ^^ 
the  complainant  should  make  such  third  person  a  party   ^^ 
the  suit,  and  apply  to  have  the  receivership  extended  to  t:!*^ 
property  in  his  hands."  A  little  examination  of  the  decisio  ii® 
will,  I  think,  show  a  number  of  instances  in  which  tb^^^ 
ordinary  receivers  have  been  the  actors  in  judicial  proce^^' 
ings  which  were  designed  to  bring  the  sequestered  propd^J^ 
more  completely  under  their  control  and  to  cut  oflF  ivoxxx   i* 
pretended  claims  or  liens.     It  is  true  that  such  a  received  ^^ 
not  at  liberty  to  bring  or  defend  actions,  or  do  any  act  tl^^^ 
he  may  deem  beneficial  to  the  estate,  without  the  spec^i^^ 
leave  of  the  court;  but  such  special  leave  is  not  more  it^^^ 
an  equivalent  of  the  authority  given  in  the  present  stat""-*^^ 
to  sue  for  the  property  discovered.     This  statute  gives     ^^* 
receiver  the  authority  to  take  the  property  into  his  poss^^ 
sion,  and,  if  need  be,  to  recover  it  by  suit,  and  then  to  ^^^ 
it;  and  it  would  consequently  appear  to  be  an  unreason^^^ 
narrow  construction  to  say  that  the  incidental  power     ^ 
putting  such  property  in  a  salable  condition  is  not  impart^^* 
This  bill,  in  my  judgment,  should  not  have  been  dismifi^^^ 
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does  it  seem  to  me  that  anything  worth  the  having 
)e  gained  by  laying  down  the  rule  that  the  judgment 
'  alone  must  be  the  complainant  in  a  suit  of  this  kind, 
^ould  be  a  change  of  form  and  nothing  more,  for  it  is 
that  the  receiver  would,  of  necessity,  have  to  be  a 
>  such  an  action,  for  how  otherwise  could  the  court 
th  the  equities  of  the  case  ?  In  a  proceeding  of  this 
the  court  is  not  asked  to  set  aside  these  instruments 
and  encumbrance  absolutely,  but  only  in  part — that 
r  only  as  to  postpone  them  to  the  right  of  the  judg- 
editor.  If  a  sale  should  be  ordered,  the  residue  of 
cecds  after  the  payment  of  the  debt  of  the  creditor, 
belong  to  the  vendee  or  mortgagee,  and  a  court  of 
whose  cardinal  rule  it  is  to  do  justice  to  all  parties, 
lot  make  a  decree  that  this  property  should  be  sold 
those  contested  claims,  unless  it,  could  securely  pro- 
the  protection  of  the  rights  of  such  vendee  or  mort- 
This  could  not  be  done  by  ordering  the  property 
a  receiver  not  appointed  by  the  court  and  not  made 
It  would  seem,  therefore,  that  even  if  the  creditor 
have  proceeded  in  this  case  in  his  own  name,  he 
bave  been  obliged  to  bring  in  as  a  party  his  own 
•.  There  seems  to  be  a  gain  in  simplicity  of  pro- 
by  permitting  the  receiver  to  stand  as  the  actor. 
a  that  such  a  power  is  liable  to  be  abused  is  dis- 
by  the  fact  that  this  officer  is  put,  by  the  statute, 
he  control  of  the  court  that  gave  him  his.  appoint- 

1  be  found,  upon  looking  into  the  books,  that  this 
)n  of  the  authority  of  these  statutory  receivers  is  in 
cordance  with  the  decisions  on  the  subject.  Notably 
e  judgment  in  the  case  of  Porter  v.  WilUwiis  ^  Clarke 
142.  There,  under  a  statute  authorizing,  yi  pro- 
s  supplementary  to  execution,  a  receiver  to  bo 
ed,  it  was  held,  upon  general  principles,  that  such 
30uld  maintain  a  suit  to  set  aside  an  assignment  of 
f  in  fraud  of  his  creditors.     The  judicial  reasoning 
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leading  to  this  adjudication  is  very  closely  applicable  to  tlie 
facts  embraced  in  the  present  inquiry.    See  also  to  the 
eflTect  the  case  of  Bostwick  v.  Menck,  40  N.  Y.  383.     Th< 
cases  entirely  explode  the  opposite  view  taken  by  the  earl 
cases  in  some  of  the  courts  of  New  York.     The  foUowirxg 
cases  stand   on  tlie  same  footing :     Hamlin  v.  Wrighiy      23 
Wis.  491 ;    Carr  v.  Hilton,  1  Curtis  G  C.  230 ;  Kmnedjf       ^. 
Thorp,  51  K  Y.  174;  High  on  Receivers,  p.  307  §  454. 
The  decree  should  be  reversed. 


Decree  unanimously  reversecS — 


Malinda  J.  Marsh,  appellant, 

and 
Georue  W.  Marsh,  appellee. 


In  a  suit  for  divorce  for  adultery,  neither  husband  nor  wife  is  a 
petent  witness  to  disprove  the  charge. 


On   appeal   from   a  final  decree  of  the   vice-chancelX  ^-^^' 
granting  a   divorce  a  vinculo.     His  opinion  is  reported 
Marsh  v.  Marsh,  1  Steio,  196. 

Mr.  Linn,  for  appellant. 

Mr.  Ransom,  for  respondent. 

The  Chief  Justice. 

This  was  a  bill  for  a  divorce  on  the  ground  of  the  adulter^ 
of  the  wife.     On  the  hearing  before  the  vice-chancellor  thc^ 
wife  was  oftered  as  a  w^itness  in  her  own  behalf  to  disprove^^ 
the  offence  with  which  she  was  charged,  but,  being  deemed 
incompetent,  in  view  of  the  statute  relating  to  evidence,  she 
was  not  admitted. 

It  is  now  insisted  that  this  action  of  the  court  was  erro- 
neous.    But  I  do  not  think  so.     By  the  recent  reviBion  the 
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A  concerning  evidence  have  been  not  only  consolidated, 
t,  in  important  respects,  modified,  so  that  we  must  look  to 
i  statute  as  it  now  appears  in  this  altered  form  for  the  law 
this  subject  as  it  at  present  prevails  in  the  state.  It 
es  not  seem  to  me  that,  after  such  a  transition  and  muta- 
n,  we  gain  any  useful  insight  into  the  meaning  of  the 
isting  act  by  tracing  its  several  provisions  through  the 
3cessive  stages  of  their  existence.  Such  an  endeavor 
ght  have  been  profitable  if  this  law  had  not  undergone 
ange,  when  in  the  hands  of  the  revisors,  in  the  v^ry  par- 
ular  to  which  the  present  inquiry  relates. 
Looking,  then,  to  this  revised  act  as  the  interpreter  of  the 
r'lslative  purpose,  it  seems  plain  that  neither  husband  nor 
Fe  can  be  a  witness  for  or  against  each  other  in  a  proceed- 
r  for  divorce  on  account  of  adultery.  This  incapacity 
ains  by  force  of  the  fifth  section  of  the  law,  and  which 
he  only  one  that  qualifies  husband  or  wife  as  a  witness. 
2  third  section  does  not  have  that  effect,  for  it  removes 
y  the  disqualification  arising  from  an  interest  in  the  con- 
^ersy  "as  a  party  or  otherwise,"  and  leaves  unannulled 

incompetency  inherent,  on  grounds  of  public  policy, 
the  matrimonial  relationship.  This  clause,  as  it  origi- 
y  was  framed,  had,  it  is  true,  a  different  eflfect  from  this, 
y  by  construction,  was  held  to  have  taken  away  the  inca- 
ity  of  married  persons  to  testify  in  their  own  behalf  in 
^  for  divorce;  but  this  exposition  was  justifiable  alone  by 
-e  of  an  intention  to  that  effect  appearing  in  the  proviso 
^exed  to  the  section ;  and  besides  this  proviso  has  been 
^aled,  and  the  whole  subject,  with  respect  to  testimony 
3.ffected  by  the  relation  of  marriage,  regulated  in  the 
^  section.  It  is,  therefore,  to  this  latter  section  that  we 
St  look,  at  the  present  time,  for  our  entire  materials  of 
^oeition,  with  the  exception  that  the  second  clause  of  this 
provides  that  a  married  person  cannot  be  called  as  a  wit- 
•^  by  his  adversary  in  a  divorce  suit.  Standing  thus 
''^,  the  language  of  this  fifth  clause  does  not  appear  to 

to  be  subject  to  any  uncertainty.      In  clear  terms  it 
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qualifies  fully  the  husband  and  wife  as  witnesses  in  all  ci^v^il 
proceedings,  with  the  exception  just  noted,  and  with  tkoee 
other  exceptions  defined  in  its  own  proviso,  one  of  whiclx  ifi, 
that  neither  husband  nor  wife  shall  be  competent  or 
pellable  to  give  evidence  for  or  against  the  other  "in 
action  or  proceeding  for  divorce  on  account  of  adultery? 
except  to  prove  the  fact  of  marriage." 

It  is  suggested  in  the  brief  of  counsel  that  the  object    o^ 
this  section  was  to  disenable  one  of  the  married  perso^^^® 
from  testifying  for  or  against  the  other,  but  that  it  was    n^^'t 
intended  to  prevent  one  of  them  from  testifying  in  his 
favor;  but  the  objection  to  this  construction  is,  that  it 
requirement  doing  violence  to  the  natural  sense  of  the  te 
used.     It  would  be  a  very  forced  interpretation  to  say 
when  a  person,  as  a  witness,  overthrows  the  case  set  up 
his  adversary,  he  does  not  testify  against  him.     Assured 
a  person  may  be  a  witness  against  another  without  inc 
pating  such  other.     Besides,  the  exception  expressed  in  t 
proviso  as  to  the  incapacity  of  this  class  of  persons  as  vr 
nesses,  entirely  confutes  the  proposed  explanation.     Wh 
it  is  said  that  a  married  person  shall  not  be  competent  in 
suit  of  divorce  for  adultery,  "  except  to  prove  the  fact 
marriage,"  it  would  certainly  seem  clear  that  such  pers 
cannot  be  a  witness  with  respect  to  so  important  a  ma 
in  the  case  as  innocence  of  the  offence  charged. 

I  think  the  offer  of  the  defendant  as  a  witness  in  her  ow 
behalf  was  rightly  overruled. 

I  also  think  that  the  vice-chancellor  has  properly  estr 
mated  the  evidence,  and  reached  a  just  result. 

I  shall  vote  to  affirm  the  decree. 

Decree  unanimously  affirmed. 
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The  Citizens  Coach  Company,  appellant, 

and 
"The  Camden  Horse  Railroad  Company,  respondent 

1  «.  A  preliminary  injunction  is  never  granted  unless  the  act  threat- 
^<1  to  be  done  will  inflict  an  irreparable  injury  on  the  complainant. 

«.  Nor  will  the  writ  be  issued  where  the  right  of  the  complainant 
<nds  on  an  unsettled  question  of  law. 

-.   Also,  it  is  the  general  rule  that  when  the  equity  of  the  complain- 
is  disproved  by  the  answer  and  affidavits,  a  preliminary  injunction 
ot  proper. 


n  appeal  from  an  order  of  the  chancellor  granting  a  pre- 
inary  injunction.      His  opinion  is  reported  in  Camden 
Tse  B.  jR.  Co.  V.  Citizens  Coach  Co.y  1  Stew.  145. 


fr.   Alden  C.  Scovel  and   Mr.    George  M.   Robeson^  for 
^I^X^ellant. 

^JUr.  David  J.  Pancoastj  for  respondent. 

Ilie  respondent  in  this  court,  being  the  complainant  in 

court  of  chancery,  is  an  incorporated  company,  owning 

operating  a  horse  railroad  in  the  city  of  Camden,  and 

its  bill  the  ground  of  its  complaint  was,  that  the  appel- 

*^*^t;,  that  was  also  incorporated  and  was  carrying  on  in 

^^icl  eity  the  business  of  transporting  passengers  and  goods, 

^^ilavrfully  in  that  pursuit  used  and  obstructed  the  road  of 

^^  complainant.     The  various  charges  to  this  effect  are  in 

*^^  '^ords  following,  viz.  : 

.    -^Ud  that  the  said  Citizens  Coach  Company,  in  the  pursuit  of  its 

^«   ^  business,  continually  drives  its  said  coaches  in,  through  and  along 

^^.    ^^me  streets  upon,  which  the  roads  of  your  orators  are  built,  main- 

'^^^  and  used  as  aforesaid.    And  that  the  said  Citizens  Coach  Com- 


.^^  continually  use  the  road  and  track  of  your  orator,  in  and  upon 
^tveets,  for  the  purpose  of  its  said  business,  by  driving  its  said 


300  COURT  OF  ERRORS  AND  APPEALS.    [29 

Citizens  Coach  Co.  v.  Camden  Horse  R.  R.  Co. 


coaches  upon  and  along  its  said  roads  and  rails,  to  the  great  damage- 
the  same,  and  against  th*>  wislies  and  the  express  request  of  your  oratzz 
And  your  orator  further  shows,  that  the  said  Citizens  Coach  Compa 
by  so  doing,  is  greatly  injuring  and  destroying  the  roads  and  t 
and  property  of  your  said  orator.     And  your  orator  further  shows,  t 
the  said   Citizens   Coach   Company  greatly  and  unnecessarily  an 
vex,  hinder  and  obstruct  your  orator  in  the  lawful  use  and  exercis^a^ 
your  orator's  said   property  and  franchises,  by  purposely  driving 
coaches  upon  and  along  your  orator's  said  road  and  tracks  in  fronK:> 
your  orator's  cars,  and  stopping  thereon  to  take  in,  receive  and  del 
and  discharge  passengers  and  baggage,  and  thereby  greatly  im 
the  progress  of  your  orator's  said  cars  upon  the  said  roads  and 
and  injuring  its  said  business." 


The  prayer  of  the  bill  asked  for  an  answer  and  an  injia^^^^c- 
tion,  and  for  the  following  relief: 

**  And  that  the  said  Citizens  Coach  Company  may,  by  the  order  ^^^d 
decree  of  this  honorable  court,  be  restrained  from  using,  witlm  >** 
coaches,  in  the  pursuit  of  its  business  of  carrying  passengers  in  ^»»^d 
about  the  city  of  Camden,  the  railroads  of  your  orator  in  the  said  cit»3^' 

There  was  no  general  prayer. 

The  bill  was  verified  and  substantiated  by  this  affidiw'^^t 
alone : 

**  Camden  county,  ss. — Isaac  N.  Price,  being  duly  sworn,  on  his  o^^"^ 
says — that  he  is  a  conductor  of  a  street  car  in  the  employ  of  the  O*^™* 
den  Horse  Railroad  Company  ;  that  said  company  has  constru<^  "^^ 
railroads  on  the  principal  streets  in  the  city  of  Camden,  and  uses  fcl*-  ^^ 
with  street  cars,  in  the  business  of  carrying  passengers  in  and  al>^^^ 
the  said  city  ;  that  the  said  streets  are  about  sixty  feet  in  width,  ^^^^ 
that  the  tracks  of  the  said  company's  roads  are  five  feet  and  a  hal^  ^J^ 
inch  apart,  and  are  so  laid  as  not  to  interfere  with  the  use  of  J=5=^-**^ 
streets  by  the  public  for  traveling  or  other  purposes  ;  that  the  Citi^  ^^^ 
Coach  Company  of  Camden  has  lately  organized  and  commenceil  . 

same  Imsinoss  on  the  same  streets  upon  which  the  Camden  Uorse  1«^  *J** 
road  Company  has  its  railroads  and  runs  its  cars ;   and   that  the  ^^*' 
coach  company  continually  uses  the  roads  and  tracks  of  the  Cam  ^^^ 
Horse  Railroad  Company  by  driving  its  coaches  upon  and  along 
same,  in  the  pursuits  of  its  said  business  ;   anrl  that  the  said  coa^^ 
are  often  driven  upon  and  along  the  tracks  of  the  said  railroads,  ino-  ^^ 
diately  in  front  of  said  cars,  where  they  often  stop  to  take  in,  rec^-*^** 
and  let  out  and  discharge  passengers,  with  their  baggage,  and  thef^'v 
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ielay  and  hinder  the  cars  of  the  said  company,  and  obstruct  it  in  the 
use  of  its  roads." 

The  answer  of  the  defendant  contained  the  following 
ienials  of  the  wrongs  thus  charged : 

"And  this  defendant,  further  answering,  denies  that  the  coaches  of 
this  defendant  are  made  so  as  to  fit  and  run  upon  the  road  and  rails 
of  said  complainant ;  and  also  denies  that  the  said  defendant,  in  the 
pursuit  of  its  said  business,  continually  drives  its  said  coaches  in, 
through  and  along  the  same  streets  upon  which  the  roads  of  complain- 
ant are  built,  except  as  hereinafter  stated. 

"And  this  defendant,  further  answering,  denies  that  it  continually 
uses  the  road  and  tracks  of  the  complainant,  in  and  upon  the  streets 
vrhere  the  same  are  built,  for  the  purpose  of  its  said  business,  by  driv- 
ing its  said  coaches  upon  and  along  the  said  roads  and  rails,  to  the 
;reat  damage  of  the  same  ;  and  this  defendant  denies  that  it  is  in  any 
rsLy  injuring  and  destroying  the  road  and  tracks  and  property  of  the 
omplainant. 

"And  this  defendant,  further  answering,  denies  that  it  impedes  the 
TOgress  of  the  complainant's  cars  upon  its  said  road  and  tracks,  or 
njures  its  said  business,  or  annoys,  hinders  or  obstructs  the  complain- 
nt  in  the  lawful  use  and  exercise  of  its  said  property  and  franchises, 
y  purposely  driving  its  said  coaches  upon  and  along  its  said  road  and 
racks  in  front  of  its  cars,  and  stopping  therein  to  take  in,  receive  and 
eliver  and  discharge  baggage. 

"And  this  defendant,  further  answering,  admits  that  the  rails  or 
racks  of  the  said  complainant  are  the  private  property  of  complain- 
>nt,  but  denies  that  it  is  entitled  to  the  exclusive  use  and  enjoyment 
»f  the  same  as  against  this  defendant  and  all  other  persons  seeking  to 
ise  the  same  in  the  business  of  transporting  passengers  from  one  point 
o  another  in  the  city  of  Camden. 

"And  this  defendant,  further  answering,  says  and  states  that  it  does 
not  and  never  has  driven  its  coaches  upon  and  along  that  part  of  com- 
plainant's rails  called  the  flange,  and  upon  which  complainant  runs  its 
jars,  but  that  it  has  occasionally  (not  regularly),  when  not  occupied  by 
complainant's  cars,  or  the  wagons  or  vehicles  of  others,  driven  its 
coaches  upon  that  part  of  the  rail  used  by  the  public  and  called  the 
tramway,  and  that  portion  of  the  street  between  the  said  rails  of  said 
complainant,  and  in  no  other  way  has  or  does  this  defendant  use  the 
rails  or  roads  of  said  complainant,  except  in  crossing  the  rails  when 
taming  oat  or  in  crossing  the  streets. 

^' And  this  defendant,  further  answering,  states  and  says  that  through 
its  president  or  officers,  at  the  time  of  commencing  business,  it  notified 
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the  several  drivers  of  its  coaches  that  they  must  in  no  way  interfere 
with,  hinder  or  obstruct  the  complainant  in  the  use  of  its  rails,  road,  or 
tracks/' 

Tliis  answer  was  verified  aud  substantiated  by  the  oatli  of 
the  president  of  the  company,  and  by  the  following  affidavit: 

*•  State  of  New  Jersey,  Camden  county,  ss. — John  H.  Gitbens,  Jaoob 
B.  West,  Andrew  R.  Ackley,  Samuel  I.  Feuner,  Thomas  Jackson,  Jr., 
Napoleon  B.  Thompson,  William  II.  Simpson,  Joseph  Cline,  Josepl»   F. 
Horner,  Elwood  L.  Griscom,  William  Lee,  William  H.  Garwood    ^»d 
W^illiam  R.  Hendricks,  being  severally  sworn,  on  their  resi>ective  o»-t.hs 
say — that  they  are  all  the  drivers  employed   by  the  Citizens  Ck>«>c^ 
Company,  the  defendant  named  in  the  foregoing  hill  of  complaints     of 
the  Camden  Horse  Railroad  Comi)any,  and  that  they  and  each  of  lta«ni 
were  notified  by  the  officers  of  said  company,  before  they  commei*^^^ 
to  drive  the  couches  of  said  company,  not  to  interfere  with  or  obtftT"iict 
the  complainant  in  tlie  use  of  its  roads  and  trucks,  and  that  they   ta-^ve 
not  and  <lo  not  interfere  with  or  obstruct  it  in  the  use  of  its  said  ro*^* 
and  tracks  ;    and  further,  that  the  said  company  does  not  contini»^*y 
use  the  roads  and  tracks  of  the  said  complainant,  by  driving  its  coa><^ '*®* 
upon  and  aloug  the  same,  in  the  pursuit  of  its  business,  and  tha^      the 
said  coaches  of  said  company  are  not  driven  upon  and  along  the  tr*^^*^^ 
of  the  said  railroad  of  said  complainant,  immediately  in  front   o*   i** 
cars,  and  do  not  stop  to  take  in  and  let  out  and  discharge  passen^*'^' 
with  their  baggage,  in  such  way  or  manner  as  to  delay  and  hinder    ***® 
cars  of  the  fcaid  complainant,  and  obstruct  it  in  the  use  of  its  roi   ^  ~ 


A  rule  to  show  cause  why  an  injunction  should  not:    be 
granted  having  been  made,  on  the  hearing  of  that  rul^y  ^^ 
the  pleadings  and'  proofs  above  stated,  an  injunctioa    '^^^ 
ordered  restraining  the  coach  company  from  using  witb-   its 
coaclics,  '*  in  the  pursuit  of  its  business  of  conveying  J>*^ 
sen<rors  in  and  about  the  city  of  Camden,  the  railroads   ^^ 
the  said  Camden  Horse  RailroaJ,  except  as  it  may  ineid^^^" 
ally  use   the   same   in  traveling  on  and  using  the  8tr^^*» 
until,"  &c. 

This  appeal  was  from  this  order. 

The  Cuief  Justice. 

Upon  looking  into  this  case  my  conclusion  is,  that 
injunction  cannot  be  sustained  without  a  plain  and  di: 


k\& 
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mnfringement  of  each  of  the  three  following  legal  rules 
"belonging  to  this  subject,  and  which  rules  are  of  paramount 
importance,  and  have  been  established  by  a  series  of  adjudi- 
<;ations  in  this  state : 

First :    It  is  entirely  settled  that  a  preliminary  injunction 
^will  never  be  ordered  unless  from  the  pressure  of  an  urgent 
necessity.     The  damage  threatened  to  be  done,  and  which 
at  is  legitimate  to  prevent,  during  the  pendency  of  the  suit, 
must  be,  in  an. equitable  point  of  view,  of  an  irreparable 
character.     Such  is  the  clear  language  and  mandate  of  the 
cases  from  the  earliest  to  the  latest.     As  long  ago  as  the 
year  1829  {HaL  Dig.  532),  Chancellor  Williamson,  the  elder, 
thus  defined  the  practice  :    "  An  injunction  ought  not  to  be 
allowed  in  all  cases  of  trespass,  nor  to  protect  persons  in  the 
enjoyment  of  every  right.     The  court  always,  to  restrain  a 
trespasser,  expects  a  strong  case  of  destruction,  or  irrepara- 
ble mischief  to  be  made  out,  or  that  the  trespass  should 
have  continued  so  long  as  to  become  a  nuisance.     A  per- 
severance in  committing  acts  of  trespass  is  not  sufficient." 
And  in  the  leading  case  of  Bonaparte  v.  Camden  and  Amboy 
B.  R.  Co.j  Bald.  C.  C.  205, 217,  the  cautionary  words  of  Judge 
Baldwin  are  equally  emphatic  against  a  too  frequent  resort 
to  this  writ.     He  says  :  "  There  is  no  power,  the  exercise  of 
which   is   more   delicate,  which   requires  greater  caution, 
deliberation  and  sound  discretion,  and  which  is  more  dan- 
gerous in  a  doubtful  case,  than  the  issuing  of  an  injunction. 
It  is  the  strong  arm  of  equity  that  never  ought  to  be  extended 
Unless  in  cases  of  great  injury,  where  the  courts  of  law  cannot 
Vftbrd  an  adequate  or  commensurate  remedy  in  damages." 
The  rule  thus  declared  at  this  remote  period  has  never,  so 
^r  as  I  can  discover,  been  questioned  or  abridged  by  any  of 
^lie  courts  of  this  state  when  the  matter  has  been  presented 
^r  consideration.     I  shall  not  attempt  to  trace  its  history  as 
llustrated  by  our  judicial  records ;  the  labor  would  be  use- 
-«8S,  as  it  is  certainly  sufficient,  in  order  to  show  the  per- 
sistence of  the  rule,  to  refer  to  the  language  of  this  court 
i-n  the  case  of  Atfy-Gen.  v.  The  City  of  Pater son^  reported 


, ..  iljri*  R.  H.  Co. 

^ry  iujunction  had  bucn  refused 

.  "  ill  that  case,  ami  the  course  thus 

_  . .  ;■  ,•;■  in  this  court,  on  the  gnniiul,  in  the 

'    I,.  .>iitJii"ii   thin  read,  tliat,   ui">n    the   c;Lie 

ijiiivlii"'.  "i'l  the  I'ill,  answer  an-i  affidavitji.  mt 

•  -'■', 71  ■>"/.  irrrfirabk  mi.f'.'l'''f  iu  made  out.     Tliat 

'"    ■     ,r\v  (iiii'''ti""  he  had  to  deeiile  iipcii  the  motion  fur 

■  "    :],|:,i;irv  injuTiition,  in  ailvanie  of  the  liearing  of  the 

'  J., J  |„-i'(iri<  the  case  was  in  a  situiition  to  be  docii'ed 

.  ;!iiTitn.     Wliere  it  ilucs  not  uiipiar  that  irreparalilp 

■-■,•1'  in  liai>le  to  ens^ue  from   leaving  a  [larty  to  jro  on 

■jiiiiji  a   rijirlit   he  claims,  the  eourt   never  stops    him 

^.■>.,.  it  ha:-  an  o]i|ii>rtunity  of  vxamining  tlie  qm-rftion  of 

•];i.     To  ilo  S'l  Winilii  be  unnecessarily  to  prejuiige  the 

;si'  iH'fore  a  full   lieapinjr  on  it.s  merits — and  so  are  the 

,;iirhorities." 

The  rule  to  lie  aiij-lied  at  the  piv^ent  tinic,  I  iliink,  there- 
(■•iv.  i^  extremely  i-K^ar:  anrl  it  seems  to  ine  equally  (.dear, 
lh:it  it  is  only  by  its  utti-r  iv|iniiiatiou  tlnit  tlie  present 
inintiition  i.an  lit'  eoininnL-iI.  T"  'idl  the  iiiconveniouee  or 
vi'\:ir'.''n  to  whicli  tin-  nsimndint  may  b>.'  sulijeeted,  if  the 
entire  statements  in  his  bill  are  triK-,  by  a  eontinuance  of 
tlifin  durimr  the  peini.-ii.-y  i-j'thi-;  suit,  "an  irreparable  mis- 
ehief."  w.iuld  W-  iiit-n-  hyju-rb.-I.- :  at  the  must,  tlnTi.'  mi-jrht 
bo  a  sli'j-lit  wi-aniLLT  nut  I'f  thf  rails  <'t'  its  roail.and  an  oi-ca- 
^iuiial  im-nji'iitary -t.'i'i'iTiLT  "t' its  <-ars.  The  ease  mmle  by 
this  bill,  in  niy  .imiiriiu-nt,  fall-i  irroaily  slmn  ot'  those 
exir.'ine  ii::-:''  il^-alnr-i  whi.li  it  is  t\u-  [.iv-vini-c  ol'  a  court  of 
f.jiiiry  1.1  arrv^t  ■'.■■  ■'  "'".  Thf  rnl.'  ami  the  injunelion  can- 
not b,itli  bi-  iiiih-'M.  and,  .■on-.-jii./ntly.  as  I  think,  the  latter 
must  b^'  aiiiiiilliil. 

Ill  ibi'  ^^^■■ln^l  pl:i.-e :  X-.'  riilc  .-t"  e-juity  is  better  settled 
than  the  <b"trlne  that  a  .■oiiipiainLint  is  not  in  a  position  to 
ask  ibr  a  [.ivliminaiy  iiiJun.iioTi  when  the  riirht  on  which  Le 
founds  his  e'.aim  is,  a*  a  matti-r  oi'  law,  unsettled.  In  the 
cas.-  of  S:  -.-.f  V.  /'./'.r- w.  ■7.../  .\.:r.,r.':  R.  B.  C,  5  C.  K  Gr. 
li>I.  this  j.rim-iplv  is  i-xpivs^'l  in  these  words,  viz, ;    "'-U, 
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injanction  will  not  issue  where  the  right  of  the  complainant, 
which  it  is  designed  to  protect,  depends  upon  a  disputed 
question  of  law,  about  which  there  may  be  a  doubt,  which 
has  not  been  settled  by  the  courts  of  law  of  this  state." 

How,  I  must  think  that  no  case  can  be  imagined  to  which 
this  rule  is  more  directly  applicable  than  to  the  one  now 
before  this  court.    The  respondent,  in  its  bill,  claims  to  have 
the  exclusive  right  not  only  to  run  cars  upon  the  road  it  has 
laid  in  the  streets  of  Camden,  and  not  onlj-^  the  added  right 
of  having  such  track  clear  at  all  times  for  its  use,  but  also 
the  right  of  excluding  ordinary  vehicles  from  it  that  arc 
used  in  a  competing  business,  although  such  secondary  use 
does  not  interfere  with  its  own  primary  use.     But  this  is  a 
mere  claim,  made  by  the  complainant,  which  has  not,  as  yet, 
any  support  in  any  decision  made  by  any  judicial  tribunal  in 
this    state.     Such  claims   have  been  repudiated   by  courts 
elsewhere,  whose  decisions  are  entitled  to  the  utmost  con- 
wderation.     It  is  obvious  that,  with  us,  the  question  thus 
raised  is  a  purely  novel  one,  and  one  of  great  delicacy  and 
importance,  for  which,  on  the  one  hand,  the  respondent  is  to 
be  secured  in  the  enjoyment  of  the  privileges  conferred  by 
its  charter;  on  the  other  hand,  it  is  equally  imperative  upon 
the  courts  to  jealously  guard  against  every  unauthorized 
diminution  of  the  rights  of  the  public.     Such  a  claim  can- 
not be  assumed  or  decided  in  favor  of  a  complainant  on  a 
Biotion  for  a  preliminary  injunction ;  for,  by  so  doing,  the 
^e  is  first  decided,  and,  afterwards,  when  the  proofs  arc  in, 
heard  in  its  final   stage.     The   rule  referred   to  above  is 
designed  to  prohibit  such  a  (»ourse  of  proceeding,  and  this 
^le  has  been,  in  my  opinion,  clearly  infringed  in  this  case. 
In  the  third  place :    When  this  order  for  this  injunction 
^as  made,  every  fact  that  created  an  equity  in  favor  of  the 
complainant  was  denied  by  the  answer  and  proofs  of  the 
defendant.     The  order  for  the  injunction  was  made  on  a 
^le  to  show  cause,  and,  on  this  rule,  the  answer  and  accom- 
panying affidavits  were  used  by  the  appellants.    The  answer 
^  that  of  a  corporation,  and  was  under  the  corporate  seal, 
20 
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and,  therefore,  was  of  no  consequence  on  the  motion 
referred  to,  except  as  it  was  explanatory  of  the  meaning  of 
the  affidavits.  Under  such  circumstances,  it  was  the  sworn 
statements  that  were  to  be  regarded,  and  it  was  upon  them 
that  the  result  of  the  motion  should  have*  been  made  to 
depend.  These  sworn  statements,  as  I  have  said,  denied,  as 
directly  and  emphatically  as  it  was  possible,  every  material 
allegation  on  which,  in  the  bill,  the  prayer  for  an  injunction 
rested. 

The  general  rule,  subject  to  but  a  few  exceptions,  is,  that 
if  the  facts  constituting  the  claim  of  the  complainant  for  the 
immediate  interposition  of  the  court  are  contraverted,  under 
oath,  by  the  defendant,  the  court  will  not  interfere  at  the 
initial  stage  of  the  cause.  This  case  plainly  falls  within  the 
scope  of  this  general  rule,  and  it  seems  to  me  that,  on  this 
ground,  also,  this  injunction  should  be  dissolved. 

I  shall  vote  to  reverse  the  order  for  that  writ. 

Dalrimple,  J. 

On  the  ground  that  the  charges  in  the  complainant's  bi 
are  fully  met  by  the  defendant's  answer  and  affidavits, 
vote  to  reverse  the  order  for  preliminary  injunction. 

For  affirmance — Clement,  Lilly — 2. 
For  reversal — Beasley,  C.  J.,  Dalrimple,  Dixon, 
WooDuuLL,  DoDD,  Green,  Wales — 8. 


Sarah  A.  Embley,  appellant, 

and 
Elston  Hukt,  respondent 

1.  The  legislature  having  the  right,  under  the  constitation  ( 
VI,  section  1,)  to  abolish  the  orphans  court,  may  aathoriie  any  qn^ 
tion  of  fact  arising  in  such  court  to  be  certified  into  the  oironit 
trial. 
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2.  Quay,  Whether  the  orphans  court  can  impose  upon  the  applicant 
for  such  trial,  any  condition  as  to  the  time  of  trial. 

3.  Alleged  irregularities  in  the  proceedings  at  such  trial  are  properly 
disposed  of  by  application  to  the  circuit  for  a  new  trial. 

4.  Query.  Whether  irregularities,  as,  for  example,  the  form  of  the 
issue,  the  want  of  proper  notice  of  trial  and  notice  of  settling  the  issue, 
are  cognizable  in  the  orphans  court,  after  a  motion  for  a  new  trial  on 
those  grounds  has  been  refused  by  the  circuit  court. 


Mr.  T.  G.  Lytic  and  Mr.  Benjamin  WiUiamsoriy  for  appel- 
lant. 

Mr.  Isaac  W.  Lanning^  for  respondent. 

On  appeal  from  a  decree  of  the  ordinary,  reported  in 
JEmbley  v.  Hunt^  supra  p.  281.     See,  also,  S.  C,  1  Stew.  421. 

Balrimple,  J. 

A  caveat  having  been  filed  with  the  surrogate  of  Mercer 
county  against  admitting  to  probate  the  will  of  William 
Poland,  deceased,  citations  were  duly  issued  as  required  by 
"the  statute.  On  return  of  the  citations,  the  counsel  of 
caveator  moved  the  orphans  court  to  certify  the  questions 
involved  into  the  circuit  for  trial  before  a  jury.  The  appli- 
cation was  granted  and  a  certificate  duly  filed  with  the  clerk 
of  the  circuit  court,  in  compliance  with  the  provisions  of 
section  nineteen  of  the  orphans  court  act  {Rev,  p.  756).  An 
issue  was  joined  and  a  trial  had  before  the  circuit,  which 
resulted  in  a  verdict  in  favor  of  the  validity  of  the  will.  The 
chief  justice,  before  whom  the  issue  was  tried,  certified  and 
returned  to  the  orphans  court  the  proceedings  had  and  the 
verdict  of  the  jury.  Upon  the  coming  in  of  the  certificate 
to  the  orphans  court,  a  motion  was  there  made  to  set  aside 
all  proceedings  because  of  various  alleged  errors  and  irreg- 
nlaritieB  in  the  case  as  certified  by  the  orphans  court,  and  in 
the  trial  of  the  issue  before  the  circuit  court.  This  motion 
was  denied,  and  the  will  admitted  to  probate  in  accordance 
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with  the  finding  of  the  jury,  and  in  pursuance  of  section 
twenty  of  the  act  referred  to.  The  caveator  thereupon 
appealed  to  the  prerogative  court.  That  court  affirmed  th^ 
decree  of  the  court  below.  Thereupon  this  appeal  was 
taken  from  the  decree  of  the  ordinary.  The  contention  of 
the  appellant  is,  that  the  decree  of  the  orphans  court  admit- 
ting the  will  to  probate,  and  that  of  the  ordinary  in  affirm- 
ance thereof,  are  erroneous,  and  should  be  reversed. 

It  is,  in  the  first  place,  insisted  that  the  act  {Rev.  p.  756, 
§§  19,  20,)  authorizing  the  orphans  court  to  certify  for  trial 
into  the  circuit  court  the.  questions  arising  on  the  caveat  to 

will,  is  unconstitutional.  This  objection  is  without  force. 
There  is  in  the  constitution  no  limitation  of  the  power  of  the 
legislature  to  declare  what  shall  be  lawful  evidence  in  the 
orphans  court  of  the  execution  and  publication  of  a  will. 
Moreover,  by  Article  VI,  section  1,  of  the  constitution,  it  is 
expressly  declared  that  the  judicial  power  shall  be  vested  in 
the  higher  courts  named,  and  such  inferior  courts  as  at  the 
time  of  the  adoption  of  the  constitution  were  in  existence 
and  as  might  thereafter  be  ordained  and  established  by  law, 
"which  inferior  courts  the  legislature  may  alter  or  abolish, 
as  the  public  good  shall  require."  The  orphans  court  is  one 
of  the  inferior  courts  referred  to.  If  it  may  be  abolished 
and  its  whole  jurisdiction  constitutionally  conferred  on 
another  tribunal,  I  am  not  able  to  see  why  the  legislature 
may  not  authorize  it  to  certify  into  the  circuit,  for  trial,  an 
question  of  fact  that  may  arise  therein  and  accept  the  resul 
in  that  court  as  decisive  of  the  issue  raised. 

Another  objection  is,  that  the  orphans  court  imposed 
condition  in  its  certificate  of  the  questions,  that  they  shoulcJ 
be  tried  at  the  then  next  term  of  the  circuit  court.  It  is  - 
found,  on  reference  to  the  certificate,  that  this  objection  is  no-^r 
true  in  fact.  The  certificate  simply  says  that  the  "  que 
tions  be  certified  into  the  circuit  court  of  Mercer  for  tri 
before  a  jury,  pursuant  to  the  statute  in  such  case  made  an 
provided."  It  is  true  that  the  orphans  court,  in  its  deeisi 
in  favor  of  the  caveator's  motion  to  certify  the  case  into  tl 
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circuit  court,  annexed  the  pro\nso  that  the  caveator  should 
stipulate  to  try  the  issue  at  the  then  next  term.  It  does  not, 
however,  appear  that  this  proviso  was  incorporated  in  the 
certificate  filed  in  the  circuit  court,  or  was  in  anywise 
brought  to  the  attention  of  that  court.  It  is  not  now  neces- 
sary to  decide  what,  if  any,  effect  such  proviso  would  have 
had  if  made  a  part  of  the  certificate. 

The  other  objections  urged  before  the  orphans  court 
relate  to  the  form  of  the  issue  and  want  of  proper  notice  of 
trial,  and  notice  of  settling  the  issue  in  the  circuit  court. 
Upon  these  grounds  a  motion  for  a  rule  to  show  caus^  why 
there  should  not  be  a  new  trial  was  made  in  the  circuit  and 
refused.  This  motion,  I  think,  was  rightly  disposed  of  in 
the  circuit,  which  makes  it  unnecessary  to  consider  whether 
the  orphans  court  has,  under  the  statute,  any  power  to  set 
aside  the  proceedings  in  the  circuit  for  errors  of  law  or  fact 
happening  at  the  trial  in  that  court.  The  result  is,  that 
"the  decree  of  the  prerogative  court  must  be  affirmed. 

Decree  unanimously  affirmed. 


Cornelius  Arnett  and  others,  appellants, 

and 

r 

John  Finney  and  others,  respondents. 

Where  a  decree  simply  ordered  the  sale  of  realty  to  satisfy  a  first 
mortgage, — Held,  that  the  owners  of  the  fee  (who  bought  after  certain 
mechanics  had  acquired  a  lien  on  the  promises,  but  before  their  claim 
"Was  actually  filed)  were  estopped  after  such  sale,  and  the  surplus 
l)Pought  into  court,  from  controverting  that  the  lien  covered  other 
machinery  put  on  the  premises  by  such  owners  after  the  lien  was  tiled, 
*^d  included  in  the  sale,  on  the  ground  that  such  machinery  was  not 
^xtures. 


On  appeal  from  a  decree  of  the  chancellor.  His  opinion, 
funded  on  an  order  of  Chancellor  Zabriskie,  is  reported  in 
Om«  v.  Arnett,  11  C.  E.  Gr.  459. 
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Mr.  C.  A.  Skillmmiy  for  appellants. 
Mr.  G.  A.  Alleriy  for  respondents. 

WOODHULL,  J. 

The  question  presented  in  this  case,  and  tha  material 
facts,  sufficiently  apputir  in  the  opinion  of  the  chancellor. 
The  decree  appealed  from  seems  to  us  erroneous,  in  assum- 
ing that  the  money  now  in  court  was  derived  from,  and  is 
the  proceeds  of,  the  machinery  which  Thatcher  and  the 
respondents  had  put  upon  the  mortpigcd  premises. 

The  dccruc  in  the  original  suit  and  the  execution  issued 
thereon  having  bucii  for  the  sale  of  real  estate  only — the 
mortgaged  premises — and  the  sheriff  having  no  authority  to 
pass  title  for  any  proi)erty  which  was  not  real  estate,  th^ 
sum  realized  from  that  sale  must  now,  according  to  the 
record,  he  regarded  s?imply  as  the  proceeds  of  the  mort- 
gaged premises,  and,  as  sueli,  should  be  applied  to  the  pay- 
ment, in  their  proper  order,  of  such  debts  as  had  been  secured 
by  valid  liens  on  the  mortgaged  premises.  The  debt  secured 
by  the  first  lien  (the  Van  Dyke  mortgage)  having  been  paid 
in  full  out  of  these  procee<ls,  leaving  a  balance  of  $3,282.69 
(the  money  now  in  court),  we  are  of  the  opinion  that  this 
balance,  so  far  as  it  may  be  needed  for  the  purpose,  should 
be  applied  to  the  i»ayment  of  the  amounts  due  to  the  appel- 
lants, respeetively,  on  claims  secured  by  mechanics  liens 
upon  the  mortgaged  premises. 

The  decree  appealed  from  is  reversed,  with  costs  of  the 
appeal  and  of  the  court  below. 

Decree  unanimously  reversed. 
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Benjamin  Williamson,  trnstoe,  appellant, 

and 

The  New  Jersey  Southern  Railroad  Company  and  others, 

respondents. 

1.  A  mortgage  of  jif*tor-ac<iuircd  iiroj)orty  attsirlic^  to  tlio  jirojKTty  in 
the  condition  in  which  it  comes  into  (ho  haii.ls  oi"  (ho  moriga«:or,  siih- 
ject  to  such  lions  nnd  oncunihranccs  as  arc  then  on  it ;  an<i  when  the 
legal  title  is  in  anotlu'r.  an<l  tlu*  proportv  is  made  siihjoot  to  such  a 
mortgage  by  a  docree  in  cliancory,  by  reason  i»r  (M|uitit's  nl'  ilie  mort- 
gagor in  the  iiiomiso,  tlic  niort^agou  lake-  *«ul»j«"i't  to  tho  rights  of 
third  person**,  arijninil  l»ofnro  th»'  propt-rty  \va»-  >uhjfC"tiMl  hy  snoli  a 
dooroo  to  the  lion  of  tin'  niort;:airo. 

2.  A  vendor  of  goods  and  f-liattoN  wlio  i<  indn('0<l  hy  frandulont 
means  to  part  with  his  property  under  color  of  a  r«ontract  of  purchase, 
may  disntRrm  the  sale  and  reclaiin  tlie  jirojuM'ty.  In  such  case  no  title 
passes  to  the  fraudnh-nt  venile«»,  evt-n  ihjmL'h  delivery  l»o  ma«lo  ;  nor 
will  execution  ero«liior>,  or  j»urfhasrr-^,  or  niort^a«;ei •^  from  the  fraud- 
ulent vendee,  acMjiiirr  a  liiK'  Mij^.-rior  in  tliat  «»f  th«»  original  vcnd«»r, 
unless  they  lio  purcha^i-r-i  «^)r  niorf^a;i»M'<  ij,<f„i  frf.-  jn\d  for  a  valuahh^ 
consideration. 

3.  A  vendor  who  [<  iniliiccd  to  part  with  lii^  jircipt-riy  hy  fraud  may 
rescind  the  contract  of  >ale  and  n'rlaiin  the  ]»ropertv,  until,  with  a 
knowledge  of  the  fraud,  he  elects  to  ratify  an* I  ronfirni  the  >ale,  or 
third  persoDB  acting  on  the  appar»*iii  <i\\  ler-hip  ol  the  pr«»periy  hy  the 
fraudulent  vendee,  a<'«juire  ii;.'hi-i  ihii«iii  L-htf'/i  and  for  a  valuable 
consideration. 

4.  Delay  in  oxerci'«in;j;  tin-  ri;:lit  »»f  r«'Mi.— i<ui  i<  fvid.'nc.'  o!'  an  election 
to  treat  the  sale  a<  valid,  of  nioii*  or  \t~<  ui-ii'lit,  :u'iordin«r  to  the  cir" 
riim«tancos  of  tlio  case,  but  of  ii-t-lf  <l«ii.w  not  i>piM;iti'  a<  an  rstoppol, 
unless  in  the  meantime  third  p*'r*on-  havi-ai-tjuin-d  riL'iit>  in  the  proji- 
€rty  bona  fide  and  for  a  valuable  con>idrrati«»n. 

5.  The  doctrine  of  <!oin"is  nf  ei|uity  tiitit  a  nioriir-ii:''  of  piT-on  d  j»rup- 
erty  afterwards  to  be  ac«|uire«l  by  ih.-  ni«ni;:a,L:'>r.  alia«lu>  to  tin.*  prop. 
criy  as  soon  as  it  is  ac^uiii'd  by  tin*  niort;:.i;;«»r.  i-  f-'Uiidod  on  the 
maxim  that  equity  con>id«*rs  that  to  In*  iloin-  whifli  ou.jrht  to  bo  done, 
and  applies  only  where  thi'  contra«*t  of  tin*  niort;ia>ror  to  transfer  such 
after-acquired  pro])orty  to  the  niortiMiii'c,  U  sut-h  as  un«ler  the  circum- 
stances would  be  the  subject  «>f  a  decn'e  for  specific  perf«>rmance. 
Where  the  property  is  u<M|uirfil  by  the  ni'»rtgagor  by  a  fraudulent  pur- 
chase, a  court  of  equity  will  not  give  efli'ct  to  tin*  frau<l  of  the  niort- 
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31  r.  a  A.  SldUman,  for  appellants.  '^  ^^'^  contract^ 

equities  have   ^'^" 

3fr.  G.  A.  Allen,  for  respondents. 

tioen   redelivered  to 

T\r^  ^TWTTT »     T  '^^'t  coneerning  replevi  n ♦ 

WOUDIIULL,  J.  ,  ,  ,         ,.    t       -..I- 

.ay  have  tin*  value  ot  the    I* 

The    question   presented   ir      as  part  of  his  damages,  an<-l 
tiicts,  sulHciently  appear  ir     Jt'  from  the  payment  or  such    «^* 

The  decree  appealed  fro-       •   ^^^^^^^  ''\  ^'^^^"'^ ''"  ;"»'"^>'  *^T'*,^ 

,  ,  .tipiovin.  and  undertakes  to  attor«* 

mg  that  the  money  n^       ^^ ,,,,,  ,.,^„j,^.  ^,,^,.,.,.ain?s,  the  measur-^^ 

the    proceeds   of,   tb'         .^^^  .»<  the  ro.lro-s  ohtalnahle  in  the  actio-^ 
respondents  had  p  ...  j»r<>I"'i^v  and  <hima«:es  for  its  detention. 

The  decree  ir  ^,,j  rolling  .stock  of  a  railroad  must  be  regiir*^ 

thereon   havir  ^.niUlo>t  lh«*ir  distim'tivooharaeteras  per.'»ona 

mortgaged  '  .../»•'  "'•''^*'  l'"**^  "'  *'**'  realty. 

pass   title  '    ,.\t'i'»**''^  '*>'  ^  railroad  coriK»ration  on  it;*  road-b^ 

sum    reo'  "iMj-Vt^"'"  with  its  «-n::inos,  car-*  and  rolling  stork. 

,         ^       "^^jj,  iattt  r  <la<s  of  pnuMMty,  is  a  ihattel  mortgage  with^ 
recora  •    .-•    ^j^^.  .^^.j  <.,,m.t.i.„ini,  (•hatt«'l  mt^rt^aiies  {/?it.  i».  709). 

^  ^  •*  *,|,e»provi-ion^  of  the  last-mention<'<l  aet,  the  fact  that  th 

men     ^  •  ^.-•''^^j.  j.|i.in,.ls  has  taken  possession  «)f  them  under  his  niori 

by  .i^T?rt*  .n"^-""'"^    n'c«)vered.  will  not    give  validity  to  a   pric 

b**         '«•  ^.irt;rJ«-'''  '^"^  against  an  rxeiiuiion  ereditor.  where  the  mortj^ai: 

;  i»*"'^  j-t'Oii  filfd  a- rrfjuiird  hy  llii'ai't,  .Mid  wms  l:ul  Jn'fonipi^nifd  by  a 

y'^ll^te  d-iivoiy  and  followed  by  an  actual  and  continued  ehani; 

rl*»*^^^ssi^^>  of  tin*  property  mortgaged.     Tn  this  re*Jj>eH't  a  distinotio 

ii«i'^  in  the  a«t  between  creditors  of  tht»  mortgagor  and  subse(]uex 

''^.|,ascr-  "P  nh>rtgagee«i. 

I().  -'^"  ••X'*cuii.)n  creditor  having,  by  a  levy  on  goods  and  ohatte 
^vered  'y  a  piior  chattel  nioitg.ige.  ae«iuii«M|  piiorii\  over  fc?uoh  eha 
#el  mo!i:i:iir«'  by  ri'a-«i>n  «»f  ihi»  failure  of  th«'  m«>rtg.igor  to  tile  his  uior 
g^ge  "T  i;ike  imnu'diatc  pn-"!-— i..n  of  thr  pi.»pirty  mortgaged,  ir<  n« 
deprl\«'l  "f  hi*  pri«>iii\  by  a  sub-.-oumi  a«'i  of  tin*  legislature  inakir 
thctiiin;;  unnfce-^sarv  \\h<'n  tlM'  nmrijage  i<  r».'L'i*t«'red  as  u  eonvevant 
of  land*. 

II.  \Vor«ls  in  .1  "taiuJe- ought  not  t»)  havi- a  rot ro>pective  Operatic 
unb'.^s  thi'V  ail*  sn  cb-ar,  strong  and  iinpfi.iiive  iliat  no  other  meanin 
can  be  annt'.xi'il  lu  tle*ni.  t»r  inil«--  tin*  iiii«  iiti-in  •»i'  the  legislature  ca 
not  (nherwi.-e  be  sati-liotl, 

\'2.  .\ii  e\evMi;ii»ii  ritdiroi   by  '.iji-  |.-\  \   .il"  hi^  «'X'"Curion  acquires 
v^'-ttil   light   in   the   property  sel/.t-tl   nii«I«  »•  bi-^  execution,  which  h 
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h1  of  l»y  ;i  sul>se«iu«*nt  act  of  the  legislature.     An  act 
wlprli    <houM   attemj)t    to   displace   the   priority 
V,  and  substitute  a  junior  encumbrance  in  its 
itutionul  and  void. 

.»»n    to    the   realty   or   somothli.)^    appurtenant 

utiou  upon  which  property  ordinarily  regarded  sls  / 

»»^>  a  lixiuro  and  part  of  the  realty.     Tho  intention  to  ' 

vLiel  a  part  of  the  realty  U  only  important  upon  the  quea-  J 

•  v'ther  tho  owner  intended  to  make  the  chattel  ho  affixed  a  j 

I'Or-iX'py  ^r  a  permanent  accession  to  the  freehold.  I 

^         ■    _  *  lie  doctrine  of  con-itructive  annexation  is  only  applicable  to  ' 

P     J  "    *^   which  the  chattel,  by  actual  annexation,  was  once  part  of  the  • 

j^^       ^»   4\.nd  has  been  temporarily  detached  from  the  freehold  without  • 

ij.^^^       ^    to  sever  it  therefrom.     Having  once  been  part  of  the  realty,  a 

1.^^        ^4x1  temporarily,  without  intent   to  sever  permanently,  will  not 

^         ^^rt  the  chattel  into  personaltv  and  destrov  its  character  as  a  ■ 


"^  appeal  from  a  decree  of  tlic  chancellor.     His  opinion 
be  found  in  WiUiamson  v.  N.  J.  Southern  R.  li.  Co.,  1 
^  278. 


j^j       J^^essrs.  Barker  Gummcre  and  A,  Q,  Keashej/y  for  the  com- 
"^ant. 


essrs.  J.   B.   Vredenhurf/h    and   Cortlandt  ^   i?.   Waj/ne 
Jeer,  for  Berthoud  &  Co. 


ffl^    ^"^^^iesars.  John  Linn  and  fiercer  Beashy^  Jr.,  for  the  Lehigh 
Manufacturing  Company. 


Cs 


r.  Jaicob  Vanatta,  for  the  Lackawanna  Iron  and  Coal 


^    The  Karitan  and  Delaware  Bay  Uailn>ad  Company  was 
*^corporated  in  1854.     Fts  corporate  naiiu'  was  changed  to 

^^e  New  Jerscv  Southern   IJailroml   Coiiipanv,  in   1870. 

^Uder  the  powers  granted  in  its  rliarfer,  llie  company  con- 
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gugor,  and  deprive  the  vendor  of  hin  right  to  rescind  the  contract  of 
pale  and  reclaim  the  property,  where  no  superior  equities  have  inter- 
vened. 

().  In  replevin,  wliere  the  property  lias  been  redelivered  to  the 
defendant  under  the  ninth  poction  of  the  act  concerning  replevin,  the 
plaintit!*,  if  he  wuccocds  in  his  action,  may  have  the  value  of  the  prop- 
erty adjudged  to  him  absolutely,  as  part  of  his  damages,  and  the 
defendant  cannot  discharge  himself  from  the  payment  of  such  dam- 
ages l)v  a  return  of  the  proj>erty.  Where  a  court  of  etjuitA'  enjoins  the 
prosecution  of  nn  action  of  replevin,  and  undertakes  to  afford  the 
plaintift^in  such  action  relief  in  the  equity  proceeiiings,  the  measure  of 
the  relief  should  bo  the  same  fis  the  redress  obtainable  in  the  action  at 
Iftw — I.  e.f  the  value  of  the  prop«.Mty  and  damages  for  its  detention. 

7.  The  engines,  cars  and  rolling  stock  of  a  railroad  must  be  regarded 
as  chattels,  which  have  not  lo>t  tlioir  distinctive  character  as  pci*sonalty 
^y  being  aitixed  to  and  made  part  of  the  realty. 

8.  A  mortgage  executed  by  a  railroad  corporation  on  its  road-bed 
and  franchises,  together  with  its  engines,  cars  and  rolling  stock,  so 
far  as  regards  the  latter  class  of  pi-operty,  is  a  chattel  mortgage  within 

W  the  provisions  of  the  act  concerning  chattel  mortgages  (i?«».  p.  709). 

'9.  Under  the  provisions  of  the  last-mentioned  act,  the  fact  that  the 
mortgagee  of  chattels  has  taken  possession  of  them  under  his  mort- 
gage before  judgment  recovere<l,  will  not  give  validity  to  a  prior 
chattel  mortgage,  as  against  an  execution  creditor,  where  the  mortgage 
has  not  been  tiled  as  roquinMl  by  the  act,  and  was  notaccompf^nicd  by  an 
immediate  delivery  and  followe<l  by  an  actual  and  continue<l  change 
of  ])Osse>sir>n  of  the  prtjj^erty  mortgaged.  In  this  resf>ect  a  distinction 
is  made  in  the  act  b(^tweeri  creditors  of  tlie  mortgagor  and  subsequent 
pun'hascrs  or  mortgagees. 

10.  An  execution  creditor  having,  by  a  levy  on  goods  and  chattels 
covered  by  a  juior  chattel  mortgage,  acquired  priority  over  such  chat- 
tel mortgage  by  reason  of  the  failure  of  the  mortgagor  to  file  his  mort- 
gage ur  take  immediate  possession  of  the  projierty  mortgaged,  is  not 
deprived  of  his  priority  by  a  sub-efjuent  act  of  the  legislature  making 
the  filing  unnecessary  when  the  mortgage  is  registered  as  a  conveyance 
of  lands. 

11.  Words  in  a  statute  ought  not  to  have  a  retrospective  operation 
unless  they  are  .*<o  cl^ar,  strong  and  im]ierative  that  no  other  meaning 
can  be  annex<!d  to  tln'in,  or  unless  the  intention  of  the  legislature  can 
not  otherwise  be  satislied. 

1*2.  An  execution  creditor  by  the  levy  of  liis  execution  acquires  a 
vested   right   in   the  i)roperty  seized   under  his  execution,  which  he 
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cannot  be  deprived  of  by  a  subsequent  act  of  the  legislature.  An  act 
of  the  legislature  which  should  attempt  to  displace  the  priority 
acquired  by  such  levy,  and  substitute  a  junior  encumbrance  in  its 
place,  would  be  unconstitutional  and  void. 

/   13.  Actual    annexation    to   tlie   realty   or  something    appurtenant 

/  thereto,  is  the  condition  upon  wliich  property  ordinarily  regarded  as  f 

I  personal  becomes  a  fixture  and  part  of  the  realty.     The  intention  to 

I   make  a  chattel  a  part  of  tlie  realty  is  only  important  upon  the  ques- 

/    tion  whether  the  owner  intended  to  make  the  chattel  so  affixed  a 

temporary  or  a  permanent  accession  to  the  freehold. 

14.  The  doctrine  of  constructive  annexation  is  only  applicable  to 
cases  in  which  the  chattel,  by  actual  annexation,  was  once  part  of  the 
realty,  and  has  been  temporarily  detached  from  the  freehold  without 
intent  to  sever  it  therefrom.  Having  once  been  part  of  the  realty,  a 
removal  temporarily,  without  intent  to  sever  permanently,  will  not  i 
econvert  the  chattel  into  personalty  and  destroy  its  character  as  a  j 
ture. 


On  appeal  from  a  decree  of  the  chancellor.     His  opinion  ^ 
may  be  found  in  WlUiaynson  v.  N.  J,  Southern  R.  R.  Co.,  1 
Stew.  278. 

Messrs.  Barker  Gummere  and  A.  Q.  Keasbej/y  for  the  com- 
plainant 

Messrs.  J.  B.  Vredenlmrgh  and  CortJ/indt  ^  R.  Wayne 
Parker^  for  Berthoud  &  Co. 

Messrs.  John  Loin  and  Mercer  Beasle}/,  .fr.,  for  the  Lehigh 
Car  Manufacturing  Company. 

Mr.  Jacob  Vanatta,  for  the  Lackawanna  Iron  and  Coal 
Company. 

Dbpue,  J. 

The  Raritan  and  Delaware  Bay  Tfailroad  Company  was 
incorporated  in  18o4.  Its  corporate  name  was  changed  to 
The  ]S"e\v  Jersey  Southern  Kailroad  Company,  in  1870. 
TTnder  the  powerf*  granted  in  its  charter,  the  company  con- 
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structed  a  railroad  from  Port  Monmouth,  on  the  Raritan 
bay,  to  Atco,  in  the  county  of  Camden,  together  with  branch 
raUroads  from  Eaton^^own  to  Long  Branch,  in  the  county  of 
Monmouth ;  from  Manchester  to  Toms  River,  in  the  county 
of  Ocean;  and  from  Atsion,  in  the  county  of  Burlington,  to 
Jackson,  in  the  county  of  Camden. 

On  the  14th  of  September,  1860,  the  company  made  the 
complainant's  mortgage,  in  trust,  to  secure  bonds  issued  to 
the  amount  of  $2,000,000.  The  property  mortgaged  com- 
prised all  the  railways,  branches,  rights  of  way,  depots,  sta- 
tion-houses, and  the  company's  franchises  then  held  or 
thereafter  to  be  acquired,  including  its  rolling  stock,  fix- 
tures, tools  and  machinery,  and  all  real  estate  of  every 
kind,  wheresoever  situate,  and  all  pei'sonal  property,  of 
every  nature,  kind  or  description  then  held  or  thereafter  to 
be  acquired.  It  also  contained  a  covenant  that  the  com- 
pany would  hold  all  after-acquired  franchises  and  property, 
real  and  personal,  in  trust,  for  the  mortgagee,  and  would 
make  conveyance  thereof  accordingly,  from  time  to  time,  as 
the  same  might  be  acquired. 

The  bill  originally  filed  was  an  ordinary  foreclosure  bill, 
to  which  the  New  Jci*sey  Southern  Railroad  Company  and 
the  trustees  named  in  the  second  and  third  mortgages  were 
the  only  parties.  After  bill  filed  and  interlocutory  decree 
thereon,  other  interests  and  rights  under  the  complainant's 
mortgage  were  discovered,  and  claims  were  preferred  by 
other  persons  of  rights  in  some  of  the  property,  for  the 
enforcement  c)f  wliicli  ?uits  at  law^  had  been  brought,  and 
an  amendment  of  the  complainant's  proceedings  was  deemed 
advisable.  Supplemental  bills  were  therefore  filed,  on  the 
11th  of  May,  1874,  and  the  20th  of  Septemher,  187G.  By 
these  supplemental  bills  and  orders  and  decrees  made,  from 
time  to  time,  on  several  branches  of  the  ease,  and  sub- 
missions thereto  by  the  parties,  the  ccnirt  of  chancery 
assumed  jurisdiction  over  the  rights,  legal  and  equitable,  of 
all  the  parties  in  or  relating  to  tlie  property  in  controversy. 
The  chancellor,  on  final  hearing,  so  regarded  the  scope  of 
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the  litigatiou,  and  the  propriety,  if  not  necessity,  of  such  a 
course,  clearly  appears  from  so  much  of  the  record  as  has 
been  removed  into  this  court. 

From  the  final  decree  the  complainant  has  appealed.  Of 
the  defendants,  Berthoud  &  Co.,  the  Lehigh  Car  Manufac- 
turing Company,  and  the  Lackawanna  Iron  and  Coal  Com- 
pany have  also  appealed.  No  appeal  was  taken  by  the  other 
defendants.  Tlie  discussion  in  this  court  was  confined  to 
the  rights  of  the  parties  appealing  inter  sese. 

First :  Berthoud  &  Co.  claim  a  mechanics  lien  under  the 
the  tenth  section  of  the  mechanics  lien  act  {Rvw  p.  669),  for 
work  done  and  materials  furnished  by  them  in  erecting  cer- 
tain docks,  wharves  and  piers  at  the  terminus  of  the  Long 
Branch  and  Sea  Shore  Rjxilroad,  near  Sandy  Hook.  This 
work  was  done  under  a  contract,  in  writing,  l)^tween  the 
claimants  and  the  New  Jersey  Southern  Railroad  Company, 
made  on  the  17th  of  May,  1873.  It  was  completed  on  the 
21st  of  November,  1873.  The  lien  claim  was  filed  on  the 
23d  of  July,  1874,  against  the  New  Jersey  Southern  Rail- 
road Company,  as  builders,  and  the  Long  Branch  and  Sea 
Shore  Railroad  Company,  as  owners;  and  summons  was 
issued  thereon  on  the  16th  of  October,  1874.  Beithoud  A 
Co.  were  made  parties  to  this  suit  by  the  first  supplemental 
bill,  and  the  prosecution  of  their  action  at  law  to  enforce 
their  lien  was  enjoined. 

The  validity  of  this  claim  is  contested  for  imperfections 
^nd  illegality  in  the  filing  of  the  lien  claim,  and  in  the 
prosecution  of  the  suit  thereon.  All  those  objections  were 
^^urefully  considered  by  the  chancellor,  and  discussed  with  a 
fullness  that  will  not  admit  of  arii:ument  bcvond  a  restate- 
*Tient  of  the  grounds  on  which  he  reaches  the  conclusion 
Sustaining  the  lien.  It  is  sufficient  to  say,  that  no  reason 
l^as  been  made  to  appear  whereon  to  reject  his  conclusions 
in  that  respect.  Nor  are  we  satisfied  that  any  error  has 
Ixas  been  committed,  in  law  or  in  fact,  in  the  designation  of 
tVie  cartilage  to  which  the  lien  should  attach. 
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The  content  on  this  part  of  the  case,  of  the  greatest 
importance,  is  with  regard  to  the  priority  of  this  lieu  over 
the  complainant's  mortgage.  The  complainant's  mortgage 
was  recorded  in  the  county  of  Monmouth,  on  the  15th  of 
September,  1869.  The  shore  to  which  these  docks,  wharves 
and  piers  were  annexed  is  in  the  same  county.  By  the 
twenty-third  .section  of  the  mechanics  lien  act,  the  lien  is 
entitle<l  to  priority  over  mortgages  and  other  encumbrances, 
except  .such  as  are  created  and  recorded  or  registered  prior 
to  the  commencement  of  the  building  (Bev.  p.  673). 

The  Long  Branch  and  Sea  Shore  Railroad  Company  was 
incorponited  March  20th,  1803,  and  its  road  was  constructed 
between   Long  Branch   and   Spermaceti   Cove,  on    Sandy 
Hook,  witliin   three  miles  of  its  present  terminus.     The 
length  of  the  road  is  about  twenty  miles,  and  the  only 
point  of  contact  with  the  road  of  the  New  Jersey  Southern 
Railroad  Company  is  at  Long  Branch.     It  was  built  as  pa 
of  a  competing  line  between  Long  Branch  and  New  Yori 
city,  and  was  operated  as  such  until  the  year  1870.    By  su 
plements  to  the  charters  of  the  two  companies,  passed  o 
the  16th  of  February,  1870  (P.  L,  1870,  pp.  228-230),  a  con 
t^olidation  of  the  capital  stock  of  the  two  companies  Wi 
authorized   with   the   consent  of  two-thirds  of   the  stock 
holders  of  the  said  companies   respectively;    and   in  lie 
thereof  the  Xew  Jersey  Southern  Railroad  Company  wi 
empowered  to  purchase  the  stock  or  the  railroad  of  th 
Long  BraiK'h  and  Sea  Shore  Railroad  Company. 

No  consolidation  in  fact  of  the  two  companies  was  eve 
effected;  nor  was  the  railroad  of  the  Long  Branch  and  Se 
Shore  Company  accjuired  by  the  Xew  Jersey  Southern  Com — 
pany  by  any  formal  purchase  or  conveyance.     The  latter* 
company  l)ecanie  the  owiK*rs  of  one  thousand  six  hundred 
and  nineteen  sliarrs  of  the  one  thousand  seven  hundred 
and  figlite<ii  shares  <»f  tlu*  capital  stock  of  the  former  com- 
pany, and  in  the  summer  of  1870  took  possession  of  the 
railroad  of  the  Long  Branch  and  Sea  Shore  Company,  and 
has  operated  it  ever  since,  in  connection  with  its  main  line, 
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md  with  its  own  rolling  stock,  and  expended  a  largo 
xmoant  of  money  in  permanent  improvements,  and  in  the 
3Xtcnsion  of  the  road  from  Spermaceti  Cove  to  the  present 
terminus.  In  the  meantime  the  legal  title  to  the  railroad 
baa  remained  in  the  Long  Branch  and  Sea  Shore  Company. 
The  chancellor,  laying  hold  of  the  fact  that  the  New  Jersey 
Southern  Company  was  the  owner  of  this  stock,  and  had 
made  a  large  expenditure  of  money  in  view  of  a  consolida- 
tion of  the  two  companies,  by  a  decree  made  on  the  20th 
of  February,  1877,  declared  that  the  railroad  and  the  prop- 
erty and  franchises  of  the  Sea  Shore  Company,  in  equity, 
belonged  to  the  New  Jei'sey  Southern  Company,  and  were 
subject  to  the  lien  of  the  complainaut's  mortgage.  William^ 
son  V.  The  N.  J.  Soutlieni  It.  R.  Co.,  1  Stew.  278.  Until 
that  decree  was  signed,  the  right  of  the  complainant  in  the 
lands  of  the  Sea  Shore  Company  under  his  mortgage  was  a 
mere  unexecuted  equity,  to  have  the  benefit  of  such  equities 
as  his  mortgagor  had  in  the  premises  without  any  legal  title 
in  himself  or  in  his  mortgagor  upon  which  his  mortgage  as 
a  conveyance  could  operate. 

"Where  a  mortgage  attaches  to  after-acquired  property,  — 
and  additions  are  made  to  the  premises,  after  the  title 
becomes  vested  in  the  mortgagor,  by  the  erection  of  build- 
ings, or  the  construction  of  embankments,  or  the  laying  of 
rails  for  a  track,  such  additions  become  part  of  the  mort- 
gaged premises,  as  they  are  made  on  the  maxim  qnicquid 
plantatur  solo,  solo  cedit,  and  enure  to  the  benefit  of  the  mort- 
gagee. But  where  the  after-acquired  property  comes  into 
the  hands  of  the  mortgagor,  subject  to  encumbrances  or 
liable  to  liens,  the  mortgage  attaches  to  the  property  in  the 
condition  in  which  it  comes  to  the  mortgagor's  possession,^^,^ 
subject  to  such  liens  and  encumbrances  as  are  then  on  it. 
Willmk  V.  Morris  Canal  Cu.,  S  Gr.  C//.  377;  Dunfiani  v. 
RaUw.  Co.,  1  W(dL  254 ;  Galveston  Ji.  11.  Co.  v.  Cowdret/,  11 
Wall.  459;  United  States  v.  N.  0.  JR.  li.  Co.,  12  WalL  362. 
When  the  decree  of  the  chancellor  was  signed,  which  estab- 
lished the  lien  of  the  complainant's  mortgage  on  the  prop- 
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erty  of  the  Long  Branch  and  Sea  Shore  Company,  Berthoud 
&  Co.  had,  by  force  of  the  provisions  of  the  mechanics  lien 
act,  acquired  a  lien  on  the  premises  whicli  related  back  to 
the  commencement  of  the  building,  and  was  entitled  to  pri- 
ority over  all  conveyances,  mortgages  or  encumbrances  sub- 
sequent thereto.  This  lien  was  not  displaced  by  the 
chancellor's  decree,  which,  in  the  absence  of  fraud,  could 
be  ettcctive  only  to  bring  under  the  complainant's  mortgage 
the  lands  of  the  Sea  Shore  Comi>any,  subject  to  such  liens  as 
were  lawfully  acquired  while  the  legal  estate  w^as  in  that  com- 
pany. The  chancellor's  decree,  adjudging  the  validity  and 
priority  of  the  claim  of  Berthoud  &  Co.,  should  be  affirmed. 

Second:  The  Lehigh  Car  Manufacturing  Company,  on 
the  7th  of  Ai)ril,  1873,  made  a  contract  in  writing  with  the 
Xew  Jersey  Southern  Railroad  Company  to  build  and 
deliver  to  the  company  one  hundred  box  cars,  according  to 
si)eciiications  furnished  by  the  company,  for  the  price  of 
§805  each,  payable  on  the  delivery  of  each  twenty-five  cars, 
in  the  notes  of  the  conii>any,  at  four  months,  with  the  com- 
pany's first  mortgage  bonds,  at  seventy  per  cent,  of  then 
par  value  as  collateral.  In  pursuance  of  this  contract, 
seventy-five  of  these  cars  were  delivered  to  the  company. 
The  iirst  lot  of  twentv-five  cars  was  <lelivered  on  the  15th 

and  20th  of  July,  iin<l  the  notes  of  the  company  were  giveit 

for  the  full  price  on  the  18th  of  August.     The  second  lot  of 
fii'tv  cars  was   deliverc<l  on   the    14th,    18th   and    22d   of 
August,  and  notes  were  given  on  the  4th  of  September  foir^ 
part  of  the  price — the  sum  of  §13,200.72  being  withheld  oil 
account  of  allegecl  defects  in  the  wheels.    When  these  note» 
were  given,  certain  bonds  were  delivered  as  collateral  whiclk- 
were  not  first  mortgage  bonds.  They  were  called  first  mort-' 
gage  consolidated  bonds,  and  were  received  by  the  car  com- 
pany in  the  belief  that  they  were  first  mortgage  bonds,  sucb. 
as  were  prescribed  in  the  contract.    In  fact,  they  were  secu-^ 
rities  only  in  appearance  and  entirely  worthless. 

The  sale,  as  was  held  by  the  chancellor,  was  clearly  con-' 
ditional,  the  condition  being  that  the  security  provided  fo^ 
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in  the  contract  should  be  given  simultaneously  with  the 
delivery  of  the  property. 

But  it  is  contended  in  behalf  of  the  complainant,  that  the 
car  company  lost  its  property  in  the  cars  and  its  right  to 
reclaim  them  by  a  waiver  arising  from  the  delivery  of  them 
to  the  company,  and  neglect  to  exorcise  the  right  of  reclama- 
tion in  due  season.  The  contract  being  an  executory  con- 
tract to  build  the  cars  according  to  specifications,  one  of  its 
incidents  was  the  right  of  the  vendee  to  examine  them  for 
the  purpose  of  ascertaining  whether  they  conformed  to  the 
contract.  Delivery  to  the  vendee  for  that  purpose  was 
not  a  consummation  of  the  contract  of  sale.  The  sale  was 
not  completed  until  after  the  inspection  and  examination, 
and  the  performance  of  the  condition  precedent,  of  the 
delivery  by  the  vendee  of  the  securities  stipulated  for. 

Tlie  evidence  clearly  shows  that  the  car  company  was 
induced  to  complete  the  sale  by  the  grossest  fraud.  A 
vendor,  who  is  induced  by  fraudulent  means  to  part  with 
his  property  under  color  of  a  contract  of  purchase,  may  dis- 
affirm the  sale  and  reclaim  the  property.  Tn  such  case  n# 
title  passes  to  the  fraudulent  vendee,  even  though  delivery 
be  made;  nor  will  execution  creditors  or  purchasers  or 
mortgagees  under  such  fraudulent  vendee,  acquire  a  title 
superior  to  the  original  vencjor,  unless  they  be  purchasers 
or  mortgagees  bona  file  and  for  a  valuable  consideration. 
Stoutenburgh  v.  Konlde,  2  31c  Cart.  33;  Hicks  v.  Campbell,  4  C. 
E.  Gr.  183 ;  Ash  v.  Putnam,  1  HiU  302 ;  Van  Cleef  v.  Fleety  15 
Johns.  147 ;  Mowrey  v.  Walsh,  8  Coto.  238 ;  Hicks  v.  Clcve- 
land,  39  Barb.  573 ;  Patldon  v.  Taylor,  44  K  Y.  371 ;  Dcvoe 
V.  Brandt,  53  N.  Y.  462 ;  Barnard  v.  Campbell,  55  N.  Y. 
456,  58  N.  Y.  73 ;  Earl  of  Bristol  v.  Wilsmore,  1  B.  ^  C. 
514;  Load  v.  Green,  15  M.  ^  W.  216;  Clouyh  v.  i.  ^  N.  W. 
B.  i?.  Co.,  L.  -R.  (7  Exch.)  26;  Morrison  w.  Tfic  Universal 
Marine  Ins.  Co.,  L.  R.  (8  Exch.)  197;  Wiggin  v.  Day,  9  Gray 
97.  The  vendor  may  rescind  the  contract  of  sale  and 
reclaim  the  property  until,  with  a  knowledge  of  the  fraud, 
he  elects  to  ratify  and  confirm  the  sale,  or  third  persons, 
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acting  on  the  apparent  ownership  of  the  property  by  the 
fraudulent  vendee,  acquire  rights  therein  bona  fide  and  for  a 
vahiablc  consideration.  Delay  in  exercising  the  power  of 
rescission  is  evidence  of  an  election  to  treat  the  sale  as  valid, 
of  more  or  less  weighty  according  to  the  circumstances  of 
the  case,  hut  of  itself  does  not  operate  as  an  estoppel,  unless, 
in  the  meantime,  superior  rights  of  third  persons  have  inter- 
vened. The  chancellor  has  reviewed  the  evidence  on  that 
suhject,  and  his  conclusions  in  that  respect  are  fully  sup- 
ported hy  the  testimony. 

The   complainant  does   not    occupy   a   vantage  ground 
either  at  law  or  in  equity  over  the  original  vendor.     He 
was  put  in  possession  of  the  railroad,  and  these  cars,  as 
part  of  its  equipment,  in   January,  1874,  but  no  consid-  - 
eration  was  parted  with  under  his  mortgage  on  the  faith  ^ 
of  the  apparent  ownership  of  this  property  by  the  mort — 
gagor.     In  equity,  a  mortgage  of  personal  property  after — 
wards  to  be  acquired  by  the  mortgagor,  attaches    to  the^- 
property  as  soon  as  it  is  acquired  by  the  mortgagor.    Smith — 
hir,it\.  Bluvmh,  1  JTcCurf.  408;   Gcrcrs  \.  Wright,  3  C.  E7^ 
Gr.  330,  333;  I\nniH-lcy.  Coc,  23  How,  117;   Bead  v.  White,  - 
94  U.  &  licp.  382;  Jlofrofjd  v.  Marshall,  10  //.  of  L.  Cas,  '^. 
191.    But  this  doctrine  is  founded  on  the  maxim  that  equit>ej^ 
considers  that  to  be  done  which  ought  to  be  done,  and  is^ 
applicable  only  where  the  contract  of  the  mortgagor  to  trans-^ 
fer  to  the  mortgagee  the  after-acquired  property  is  such  as-^ 
under  the  circumstances,  would  be  the  subject  of  a  decree  - 
for  specific  performance.     That  this  is  the  foundation  ani,-^ 
qualification  of  the  rule  as  administered  in  courts  of- equitj"'-^ 
will  appear,  on  an  examination  of  the  cavses  above  cited,  anc^ 
especially  by  the  observations  of  Lord  AVestbury  in  Ilolroym^ 
V.  Mfirshall.    In  the  present  case,  the  contract  of  sale  havin 
been  disailirined,  the  lAral  title  to  the  cars  in  controversy  i 
in  the  car  company,  and  a  court  of  equity  will  not  aid  ' 
give  effect  to  the  fraud  of  the  mortgagor  in  procuring 
mortgaged  property  where  no  superior  equities  have  inte 
vened. 
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The  decree  of  the  chancellor,  recognizing  the  rights  of 
the  car  company  as  superior  to  those  of  the  complainant,  is 
consonant  with  principles  of  equity.    But  the  relief  granted 
is,  in  my  judgment,  too  circumscribed.     The  decree  merely 
directs  that  the  complainant  deliver  up  the  said  cars  to  the 
car  company.     The  complainant  obtained  the  possession  of 
the  cars  when  he  was  put  in  possession  of  the  railroad,  in 
January,  1874.     He  has  ever  since  operated  the  road  with 
the  rolling  stock,  including  these  cars,  practically  under  the 
supervision  of  the  court  of  chancery.     In  February,  1876, 
the  car  company  made  a  demand  of  the  complainant  of  the 
return  of  the  cars,  and  on  the  5th  of  February,  1876,  began 
an   action  of  replevin  in  the  supreme  court  of  this  state, 
a^inst  the  complainant  individually,  for  the  recovery  of  the 
eame.   Under  the  writ  issued  in  that  suit  the  sheriff  of  Hud- 
son county  seized  the  said  cars  and  held  them  in  his  posses- 
sion until  they  were  redelivered  to  the  complainant,  pursuant 
"to   the  ninth  section  of  the  act  concerning  replevin  {Ilev. 
p.  972).     The  car  company  was  made  a  party  to  this  suit 
"by  the  second  supplemental  bill,  filed  on  the  20th  of  Sep- 
"tember,  1876,  and  the  prosecution  of  the  replevin  suit  was 
enjoined. 

Under  the  proof  in  this  case,  the  car  company  would  have 
succeeded  in  its  action  of  replevin,  and  the  damages  recov- 
erable would  have  been  the  value  of  the  property  at  the 
time  oi  demand  made,  and  damages  for  its  detention  there- 
after {Frazier  v.  Fredericks^  4  Zcib,  162),  and  the  complain- 
ant, after  judgment  paid,  would  be  entitled  to  be  reimbursed 
the  amount  thereof  out  of  the  trust  funds  in  his  hands. 

The  decree  does  not  do  complete  justice  to  the  ear  com- 
pany, nor  does  it  give  the  complainant  adequate  indemnity. 
In  substance  it  merely  releases  the  hold  of  the  court  upon 
the  property,  and  directs  the  complainant  to  redeliver  it. 

The  car  company  having  brought  its  action  of  replevin, 

and  the  cars  having  been  redelivered  to  the  defendant  in 

that  suit,  it  is  not  bound  to  accept  a  return  of  its  property 

in  satisfaction  of  its  cause  of  action.     In  replevin,  where  the 

21 
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property  had  been  roilolivurud  to  the  defendant,  the  plain- 
tift'  may  have  its  vahie  adjudged  to  liini  absolutely  as  part 
of  his  damages,  and  the  defen<lant  cannot  discharge  himself 
from  the  payment  of  such  damages  by  a  return  of  the  prop- 
erty. Fiihl  V.  Posty  0  Vr.  340.  To  leave  the  litigation  open 
in  the  suit  at  law  witH»a  result  that  can  be  foreseen,  is  not 
advisable  at  this  stage  of  this  case.  A  court  of  equity 
always  aims  to  make  its  determination  complete,  if  it  be 
possible.  That  may  be  done  in  this  instance,  within  the 
scope  which  this  litigation  has  been  permitted  to  assume. 
Xor  would  it  be  the  proper  refief  to  remit  the  car  company 
to  the  position  of  the  holder  of  the  bonds  of  the  railroaid 
company  to  the  amount. of  the  bonds  deliverable  under  the 
original  contract.  The  bonds  which  the  car  company  should 
have  received  had  then  a  market  value  which  they  probably 
do  not  now  possc^ss.  Having  taken  proper  steps  to  rescind 
the  contract  of  sale  on  Justifiable  grounds,  the  legal  result 
of  the  rescission  was  to  revc^st  the  j»r<)perty  in  the  company, 
with  a  riglit  to  maintain  an  action  for  its  recovery  in  which 
the  measure  iA'  redress  was  the  value  of  the  property  at  the 
time  of  the  demand  niadii  on  the  eomplainant,  and  damages 
thereafter.  The  court  of  chancery  having  assumed  jurisdic- 
tion of  that  controversy,  shouM  grant  the  same  measure  of 
relief  as  would  have  l)een  obtained  in  the  action  at  law.  To 
that  end  the  decree  of  the  chancellor  should  be  modified, 
and  a  decree  made  in  I'avor  of  the  car  company  for  the  value 
of  tlij  cars  in  the  complainant's  possession  at  the  time  of 
demand  made  on  him,  at  what  they  were  then  worth,  with 
inttM'cst  on  such  valuation,  to  be  ascertained  by  reference  to 
a  master. 

Third :  The  Lackawanna  Iron  and  Coal  Company  recov- 
ered a  iudi^ment  ai^ainst  the  New  Jersev  Southern  Railroad 
CiMupany,  on  the  IDth  of  »Ianuary,  1874,  for  damages  and 
costs,  amounting  to  842,258.08.  Executions  were  issued 
into  all  the  counties  of  the  state  through  which  the  com- 
pany's railroad  extended,  and  levies  were  made  between  the 
20th  and  24th  of  January  upon  the  cars,  engines  and  rolling 
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and  pergonal  property  of  the  railroad  company.     The 
nd  Coal  Company  was  made  a  party  to  this  suit  by 

t>plemental  bill  filed  on  the  11th  of  Maj- ,  1874. 
complainant's  mortgage  was  duly  recorded  as  a  mort- 
jf  real  estate,  soon  after  it  was  executed  and  delivered, 
>ng  before  the  judgment  aforesaid  was  recovered,  but 
Dt  filed  in  compliance  with  the  act  concerning  chattel 
ages  of  March  24th,  18C4,  whicln  makes  evefy  mort- 
or  conveyance-  intended  to  operate  a^^^mortgage  of 
and  chattebj^hich  shall  not  be  abcompanied  by  an 
Hate  delivCT^pind  followed  by  an  actual  and  con- 
change  of  possession  of  the  things  mortgaged,  abso- 
void  as  against  the  creditors  of  the  mortgagor,  and 
•inst  subsequent  purchasei-s  and  mortgagees  in  good 
unless  the  mortgage,  or  a  copy  thereof,  be  file<l  as  is 
h\   by  the   act  {Bet:,  p.  700).      The  chancellor  held 
he   rolling  stock  of  a  railroad  company,  mortgaged 
he  railroad,  is  part  of  the  realty,  and  that  if  such  roll- 
i^jk  be  personal  property,  the  provisions  of  thcabove- 
Sncd  act  requiring  immediate  delivery  and  continued 
Mon  of  the  chattels  mortgaged  or  filing  instead  thereof, 
napplicable  to  such  mortgages.      The  ajipeal  of  the 
lent  creditor  denies  the  soundness  of  this  legal  propo- 
.n  both  its  parts. 

complainant's  mortgage,  in  terms,  is  comprehensive 

1  to  cover  property,  real  and  personal,  in  present  own- 

and  afterwards  to  be  acquired,  of  every  kind  and 

)tion  which  is  susceptible  of  sale  or  mortgage,  either 

or  in  equity.     But  that  does  not  solve  the  problem 

isideration,  which  is,  whether  the  rolling  stock  of  a 

d  company  is  such  a  constituent  part  of  its  realty  as 

t  would  pass  under  a  conveyance  or  mortgage  of  its 

ed  and  franchises  without  other  words  of  description. 

vtures  which  are  part  of  the  realty,  like  easements,  will 

nder  a  conveyance  as  part  of  the  lands  granted  with- 

ditional  words. 
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Where  property  personal  in  its  character  is  subjected  t 
mortgage,  in  connection  with  real  estate,  the  effect  of  t 
mortgage  on  such  personal  property  is  presented  in  th 
aspects :  First,  whether  the  mortgage  attaches  to  afte 
acquired  property;  second,  whether  the  mortgagee  is  entitl 
in  equity  to  restrain  its  sale  under  subsequent  execution 
and,  third,  whether  such  property  has  become  a  fixture  i 
aa  to  be  part  of  the  realty  itself.  A  failure  to  discrimina_^_  -x^ 
between  these  different  aspects  in  which  the  legal  questio  ^^ 
may  arise,  has  caused  considerable  confusion  in  the  cases. 

The  first  two  of  these  propositions  may  be  regarded 
judicially  settled  in  the  affirmative.     It  has  been  held  qu 
generally  that,  in  equity,  a  mortgage  will  apply  to  a 
acquired  personal  property  if  apt  words  of  description 
contained  therein,  and  that  a  court  of  equity  will,  at 
instimce  of  the  mortgagee,  enjoin  the  sale  of  such  prope 
under  subsequent  executions.     But  these  principles  h 
been  applied,  indiscriminately,  to  property  indisputably 
sonal,  such  as  unattached  machinery  in  a  factory,  goode 
a  store  and  furniture  in  a  house,  as  well  as  to  the  roll 
stock  of  a  railroad.      In  Smithhursi  v.  Edwards^  1  McCSsz^^^^* 
408,  the  property  protected  from  sale  under  execution  w^'''^ 
the  after-acquired  furniture  in  a  hotel.      Decisions  of  tz:-^^** 
class  give  no  support  to  the  proposition  under  consideratL  ^^>^' 

To  sustain  the  views  adopted  by  the  chancellor  on  1:1:::-^^ 
subject,  counsel  relied  greatly  on  the  decisions  of  the  fedfc=^*^ 
courts.  An  examination  of  those  cases  will  show  that  -"fc^® 
point  has  not  been  directly,  or  at  least  finally,  adjudged. 

The  earliest,  and  perhaps  the  leading  case,  is  Coc  v. 
nock^  decided  by  Judge  ilcLean,  as  reported  in  6  A/n. 
Reg,  27,  2  Half,  Am.  Itivltc.  Qis.  546,  and  afterwards  in 
supreme  court,  and  there  reported  sub  noni,  Permock  v.  Oo^ 
How,  117.    In  that  case  the  mortgage,  which  is  set  out  i 
Sow.  126,  expressly  enumerated,  as  part  of  the  property  m 
gaged,  "  all  the  present  and  future-acquired  property,    * 
including  engines,  tenders,  cars,  tools,  machinery,  materi.  ^'''^' 
contracts  and  all  other  personal  property."     The  rolli'^^ 
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Btoc?!^   having  been  levied  on  under  execution,  a  bill  was  filed 

by   "the  mortgagees  to  restrain  a  sale.     The  only  question  for 

decision  was,  aa  expressed  by  Justice  Xelson  in  the  supreme 

covii^f,  "whether  or  not  the  after-acquired  rolling  stock  of 

the    oompany  placed  upon  the  road  attaches,  in  equity,  to  the 

^"^Oftr.gage,  if  within  the  description^  from  the  time  it  is  placed 

tbofo^  po  as  to  protect  it  against  the  judgment  creditors  of 

tiie    imilroad  company."     Nothing  else  was  discussed  in  the 

s^^pirome  court,  or  decided  in  either  court,  but  the  validity 

^f    a,      mortgage   of  after-acquired   property — a  question  in 

^^'^'iRo  depending  on  the  distinction  between  the  realty  or 

porfsonalty  of  the  property  mortgaged.  ^  The  property  mort- 

^^gocl    being  inadequate   to   pay  the   mortgage   debt,  the 

^'XJ'^^netion  wa.s  allowed,  as  it  was  allowed  in  SmithhurM  v. 

^^iiCfirds  to  restrain  the  sale  of  furniture,  under  similar  cir- 

^^rnstances.     The  observations  of  Justice  McLean,  so  often 

V^otod,  with  respect  to  the  connection  of  the  rolling  stock 

^^^h  the  railroad,  and  the  injury  that  would  result  from  the 

reparation  of  the  rolling  stock  from  the  road  and  its  sale 

^nclor  execution,  are  properly  referable  to  the  question  of 

.       propriety  of  interference  by  injunction  to  stay  the  sale; 

juat   as  Chancellor  Green,  in  Smithharsf  v.  Edwards^  adverts 

^^   the  iniurv  that  would  result  to  the  risrhts  of  the  mort- 

B^gor  and  mortgagee  by  a  sale,  under  execution,  of  furni- 

^^I'e  mortgaged,  as  a  reason  for  enjoining  its  sale  under  the 

^^^cution. 

"^       Tn  Qi^  ^,  fjY^^  ^r^f^.j,  Qf,f,ji  Q)^^  24  TIow.  257,  the  property 

^^led  on  and  offered  for  sale  was  land  which  was  admitted 

/^    '^e  necessary  to  the  working  of  the  canal.     On  bill  tiled 

^  the  company,  the  court  enjoined  the  sale,  on  the  ground 

*^t  the  property  was  necessary  for  the  operations  of  the 

'    ^pany's  canal,  and  could  not  be  dissevered  from  the  fran- 

^^^^a  without  destroying  its  useful  existi*nce. 

In   Minnesota  Co.  v.  St,  Paul  Co.,  2  Wfdf.  (100,  a  railroad 

^pany  had  divided  its  line  of  railway  into  two  divisions, 

^  had  given  separate  mortgages  on  each  division.     The 

^^^gages  each  enumerated  rolling  stock  as  part  of  the 
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property  rnortgaged.     There  was  also  a  subsequent  mor 
gage  on  the  entire  road,  its  franchises  and  rolling  steel 
The  court  held  that  the  company  might  assign  purticuh 
parts  of  its  rolling  stock  used  over  its  whole  line  to  separate 
divisions,  and  mortgage  such  parts  with  the  division  to  whi( 
it  was  assigned ;  and  that  whether  they  did  so  was  a  qu< 
tion  of  intention.     In  the  majority  opinion,  the  question  a 
the  rolling  stock  being  aflSxed  to  the  realty  was  not  d 
cussed,  and  the  decision  was  placed  on  the  language  of  t 
mortgages  as  decisive  of  what  was  intended  to  be  covei 
by  them  under  their  descriptive  words.     The  judges  w  Jj 

expressed  opinions  that  the  rolling  stock  was  a  fixture,  f     -^  is 
sented,  holding  that  such  rolling  stock,  being  purchased  T)f 

the  common  funds  of  the  company,  and  fitted  for  use  o  ^^c^er 
the  whole  line,  as  a  fixture,  was  attached  to  the  whole  1«_  mne, 
and  not  to  any  part  or  division  of  it.     The  case  is  recr-  <i>a- 
cilable  with  legal  principles  only  on  the  assumption  that     "tie 
rolling  stock  was  personal  property,  and  was  mortgagecfM.     as 
such. 

In  Bailroft'l  Companjw  James ^  6  Wall.  750,  the  case  re^tred 
on  a  statute  of  Wisconsin,  which  declared  that  "  all  rolling 
stock  of  any  railroad  company  used  and  employed  in 
nection  with  its  railroad  shall  be  and  the  same  is  he 
declared  to  be  fixtures.'^  (i?.  &  Wis.  511,  §  34.)  The  di^-tu 
of  the  judge  delivering  the  opinion  of  the  court,  who  ^^' 
one  of  the  dissenting  judges  in  Minnesota  Co,  v.  St.  Pau^-  ^ 
sifjmi,  that  the  rolling  stock  would  have  been  fixtures  ixx 
pendent  of  tlie  statute,  was  merely  obiter. 

In  Srott  V.  C.  J-.  *S*.  7?.  7?.  Co.,  d  Bissel  529,  the  sole   eji 
tion  was,  whether  a  mortgage  made  by  a  railroad  conn:'^* 
covering  all  after-accpiirctl  proi>erty,  included  after-acq^*^ 
rolling  stock.     The  judge,  after  reviewing  the  cases  im.i 
supreme  court  of  the  United  States,  held  that  it  did, 
declared,  in   his  opinion,  that  it  did  not  make  any  c3i 
cnce   in    the    result,   whether   the    property   w^as  rea/ 
personal. 


x^r 
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In  Farmers  Loan  and  Trust  Co.  v.  St.  Jo.y  ifc.  R.  B,  Co.^  3 
HUati  412,  the  mortgage  expressly  covered  tlie  rolling  stock 
s^iid  other  property  appertaining  to  the  railroad.  It  had 
V>cen  recorded  as  a  mortgage  of  lands,  but  not  as  a  chattel 
Ttiortgage  under  the  law  of  Kansas.  The  rolling  stock 
leaving  been  seized  under  execution,  the  question  was  one 
of  registry.  The  opinion  of  the  court,  by  Justice  Miller,  is 
C|uite  short,  and  holds  that  rolling  stock  and  other  property, 
strictly  and  properly  appurtenant  to  the  road,  is  part  of  the 
I'oacl,  and  covered  by  the  mortgage  in  question,  which  in 
terms  embraced  the  rolling  stock,  and  that  it  need  not  be 
I'eeordcd  as  a  chattel  mortgage  to  give  it  priority  over  execu- 
tions. Under  the  language  of  the  mortgage  there  could  be 
no  doubt  that  rolling  stock  was  covered  by  it,  and  the  report 
<ioeft  not  show  whether  the  registry  was  deenied  sufficient 
on  the  ground  that  the  rolling  stock  was  a  fixture,  or  for  the 
reason  that,  as  chattels,  it  was  such  i»roperty  as  not  to  come 
within  the  purview  of  the  Kansas  statute.  At  all  events,  I 
uni  not  inclined  to  give  this  case  the  effect  of  a  direct 
decision  of  the  moot  (inestion  of  such  weight  as  to  settle  the 
law  in  the  federal  courts. 

The  cases  cited  from  the  state  courts  are  chieflv  such  as 
ilecide  that  a  mortgage  of  aftei--a(.'(iuircd  goods  and  chattels 
is  valid,  or  such  as  hold  that  such  j^rojierty,  whrn  mortgaged, 
is  not  liable  to  be  taken   under  certain   kinds  of  process. 
Under  rules  of  procedure  peculiar  to  the?  practice  in  such 
states.     P.  J'  ir.  7?.  i?.  Co.  v.  Wotlp^wr,  CA  ]\t,  St.  36G,  and 
Cown/  v.  P.  J-  T.  W.  Ji.  h\  Co.,  i)  PIuIa.  R.  173,  are  cases  of 
tliat  kind.     Where  the  question  has  been  directly  presented, 
\vht*ther  the  rolling  stock  of  a  railroud,  included  in  a  mort- 
gage, of  its  road-bed  jnid  franchises,  is  real  or  personal  ])rop- 
<2rty,  the  great  weight  of  authority  is  in  fiivor  of  its  being 
considered  as  personalty.     Sfrnns  v.  R.  <f-  C.  If.  R.  O).,  81 
Jiarb,  590;    Rcarfhli^l  y-  Ontario  Rihh\  Id.  610;    Bermont  \\ 
T.  jf  M.  R.  R.  Co.,  47  Td.  104  ;    Rmnhtf  v.  Hhnlf,  52  .V.  Y. 
521 ;  Hoylc  v.  Phtfsburgh  R.  R.  Co.,  54  .V.  1'.  314 ;   Chioar/o, 
^.  B.  B.  Co.  V.  Howard,  21  Wis.  44 ;   R.  C.  cf  M.  Co.  v.  GiU 


\ 
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more,  37  N,  U,  410 ;  Cjc  v.  Columhus  li.  R.  Co.,  10  Ohio  St. 
372;  at//  of  Dalmjuc  v.  The  III,  Cent.  li.  R  Co.,  37  loica  66. 
In  this  state  the  point  was  directly  deeided  by  the  supreme 
court  in  State  Treamrer  v.  *S'.  J-  E.  li.  It.  Co.,  4  Dutch.  21, 
where  it  was  held  that  the  phrase,  "  road  and  equij^ments,'* 
in  a  railroa<l  charter,  did  not  include  its  rolling  stock ;  and, 
in  the  oinnion  of  Chief  Justice  Green,  engines  and  cars  were 
declared  to  be  no  more  ap[)endages  of  a  railroad  than  wagons 
and  carriages  were  api>endage8  of  a  highway — both  were 
equally  essential  to  the  enjoyment  of  the  road — neither  con- 
stituted any  part  of  it.  Furthermore,  the  third  section  of 
the  act  of  March  24tli,  1809,  whit^h  is  now  the  thirty-eighth 
section  of  the  act  concerning  mortgages  (7?a'.  p.  709),  con- 
tains a  plain  legislative  recognition  of  the  rolling  stock  of 
railroads  as  chattels — to  be  considered  as  such  when  covere 
by  mortgage.  And  in  practice  the  engines  and  cars  of  rail 
road  companies  have  frequently  been  seized  under  executioir: 
and  distrained  for  taxes,  as  personal  property,  without  an, 
scruple  as  to  their  liability  to  seizure  and  sale  as  such. 

(Jne  of  the  primary  objects  of  law  is  the  classification  o 
property  and  the  establishment  of  certain  hntieia  by  whic 
its   ownership   may   be  determined.     For  this  purpose  a 


property  is  by  law  divided  into  two  kinds,  real  and  persona 
and  the  niode  of  enjoyment  and  methods  of  disposition  ar 
regulated  by  positive  rules  of  law,  which  arc  founded 
considerations  of  public  policy,  and  established  for  the  pu 
pose  of  dett'rmining  the  ownership  of  property  according 
its  kind.     Thr  method  of  transmuting  property,  personal 
its  nature,  into  realty,  is  as  fixed  and  established  in  the  1 
as  tlie  method  of  testamentary  disposition.     Such  proper 
does  not  become  n*altv  bv  mere  use  in  connection  with  la 
Till'  imnlomr'nts  of  husbandrv,  thoui^h  used  onlv  for  a 
cultural  ]Mirposes,  d«)  not  thereby  become  part  of  the  la 
Xor  will  such  property  become  re:dty  by  being  included. 
a  mortiraire  with  lands  anv  more  than  lands  will  beco^ 
personalty  by  such  an  asso(;iation.     Tlie  stock  of  goods  i^' 
store,  or  the  furniture  in  a  hotel,  do  not  become  part  of  't 
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lands,  although  mortgagod  or  conveyed  with  the  premiaes 
on  which  they  are  Bittmte. 

The  criterion  for  determiniog  whether  property  ordinarily 
a?egarded  aa  personal  becomes  annexed  to  and  part  of  the 
i-ealty,  is  the  onion  of  three  requisites :  First — Actual  annex-  U 
^tion  to  the  realty  or  somcthini:;  appurtenant  thereto.  Sec- 
ond — Application  to  the  use  or  purpose  to  which  that  part 
<rjf  the  realty  with  which  it  is  connected  is  appropriated. 
IThird — The  intention  of  the  party  making  the  anue.\atton 
"to  make  a  permanent  accession  to  the  freehold.  Tcaff  v, 
-Hewitt,  1  Ohio  St.  511.  This  criterion  was  adopted  hy  the 
«shancellor  in  Quimbij  v.  MnnhatUin  Cloth  Co.,  9  C.  E.  Gr. 
S60,  and  by  this  court  in  Blanckf.  v.  Rogers,  11  Id.  564,  and 
t>y  the  court  of  appeals  of  New  York  in  McRi-a  v.  Central 
-?V«/.  Bank,  66  .V.  Y.  489. 

"Whether  a  chattel  is  a  fixture  or  not  depends  upon  the 
facts.  The  mere  intention  of  the  parties  to  make  it  part  of 
the  freehold  does  not  make  it  a  fixture.  To  accomplish  that 
result  there  must  be  an  actual  annexation  to  the  freehold, 
though  the  strength  of  tlie  union  is  not  material  if  in  fact  it 
be  annexed.  The  intent  of  the  party  affixing  it  is  only 
important  on  the  question  whether  be  intended  to  make 
the  chattel  so  annexed  a  teniponiry  or  a  permanent  accea- 
Bioii  to  the  freehold.  Rogers  v.  Br'okmc,  10  C.  E.  Gr.  4!)7; 
iS.  C  sub  nom.  Blanche  v.  Rogers,  supra.  Cases  of  what  is 
called  conatructive  annexation  are  only  a|iparent  exceptions 
to  this  rule.  The  instance!)  of  constructive  annexation  such 
as  the  keys,  doors  and  windows  of  a  house  reini>vcil  for  a 
temporary  purpose,  a  millstone  taken  out  of  the  mill  to  be 
picked,  and  eaws  and  leather  helting  taken  out  to  ho 
repaired  or  laid  aside  tor  future  use,  and  the  like,  are  all 
casea  where  the  chattel,  by  lu-tn'al  annexation,  was  om'e  piirt 
\  of  the  realty  and  had  been  detiiehed  for  tcmporarv  purposes 
^     Vithout  the  intent  to  sever  it  from  the  freehold,     iraving 

\once  been  part  of  the  realty,  removal  tcniporai-ity  without 
intent  to  sever  permanently  docs  not  reconvert  the  chattel 
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JSiOcll  on  Fixtures  43.  This  is  all  that  is  meant  by  construc- 
tive aanexation.  Cases  of  this  description  do  not  militate 
against  the  rule  that  actual  annexation  is  the  condition 
under  which  a  chattel  in  the  first  instance  becomes  part  of 
the  realty;  and  while  the  degree  of  annexation  is  unim- 
portant, it  will  be  found  that  the  attachment  to  the  realty  is 
invariably  such  as  to  give  a  fixedness  in  location  or  localiza- 
tion in  use. 

The  illustrations  of  doves  in  a  cote,  deer  in  a  park,  and 
fishes  in  a  pond,  are  entirely  inapplicable  to  the  present  sub- 
ject. They  go  with  the  inheritance  for  special  and  peculiar 
reasons.  In  Amo'i  j*  Ferrard  on  FiwtureSy  they  are  classified 
under  the  head  of  heir-looms,  a  class  of  property  entirely 
distinct  from  fixtures.  (  A.  4*  F.  on  Fixtures  168.  Siirr^r  _^^\i 
Edward  Coke  assigns  them  to  go  with  the  inheritance  -^zi^  _e 
because  they  are  animals  ferca  naturcCy  "  and  could  not  b^^  ^^n_-ot 

gotten  without  industry,  as  by  nets  and  other  engines.'*    tUcza^l h 

Lit.  Su.     This  is  the  true  foundation  of  the  common  '-'^^  ^iit 

rule,  for  Wentworth  saith  that  "young  pigeons,  being  i  ..mr  in 
the  dove-house,  not  able  to  fiy  out,  go  to  the  executor;  y^^  — ^^^^et 
their  dams,  the  old  ones,  shall  go  to  the  heir  with  the  dov»  ^*=  i  ire- 
house''  (  Went.  Off.  Ex.  143):  and  fishes  confined  in  a  truncr^^  nk 
or  the  like  go  to  the  executor.     Co.  Lit.  8a.     In  PauUt  "^^^  v. 

(j/v/y,  fishes  in  a  pond  were  adjudged  to  belong  to  the  her"  -s^ 
for  the  reason  that  **  they  ai*e  as  profits  of  the  freehold  whi» 
the  executor  shall  not  have,  but  the  heir,  or  he  who  hath  t'^ 
water."     Cm,  EH:.  372.     No  analogy  exists  between  th 
animals  and  machinery,  sucli  as  engines  and  cars,  by  whi 
the  lei::al  status  of  the  one  can  be  deduced  from  that  of 
other. 

The  criterion   above  stated  of  actual  annexation  to 
freehold,  as  a  rule  for  determining  when  chattels  beco 
part  of  the  realty,  is  as  well  settle<l  in  this  state  as  any  ot 
rule   of   })roperty.      Excejitions   founded   on   fanciful 
groundless   distinctions  only  tend  to  produce  uneertai 
and  confusion  in  the  rules  of  property,  which  should  be  p» 
manent  and  uniform.  "The  general  importance  of  the  ru 
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says  Judge  Cowan,  "  wlikli  goes  upon  coqwral  aniicxat'ioii,i3 
BO  great  that  more  ovil  will  rosult  troin  IVUtering  it  awuy  liy 
excciitioiiri  than  oan  arise  from  tliu  hanlship  of  adliering  to 
it  in  parlit;ular  t-asos."     irM//.(r  v,  Sherman,  20  Weml.  G^G. 

Tested  Ijy  tlie  foregoing  criterion,  it  is  nianifi,-st  that  the 
rolling  stork  of  a  railroad  must  be  regarded  119  chattels 
"whieh  Iiave  not  lost  thiir  diBtinctive  eharaetcr  as  personalty 
l)y  being  affixed  to  and  int-orporatod  with  the  realty.  It  is 
"true  tliat  engines  and  cars  ai-e  mlapted  to  move  on  tlie  track 
of  the  railroad,  and  arc  neceBsary  to  transact  tlie  business 
ibr  wliieh  the  railroad  was  designed.  Iiut  unattaehed 
inaeliinery  iu  a  fiii;tory,  the  iinplcnients  of  husbandry  on  a 
iin-ni.  and  furniture  in  a  hotel,  are  similarly  ailapted  for  use 
in  the  factory,  on  the  farm,  or  in  the  hotel,  and  are  eijuaily 
essential  to  the  profitable  pri>secntion  of  the  busines:;  \n 
'which  they  are  employt-d.  When  regard  is  had  to  the  fun- 
«1amental  and  necessary  condition  under  which  the  law  per- 
mits chattels  to  become  part  of  tln'  realty,  engines  and  caiy 
nnd  the  rolling  stock  of  a  railroad  utterly  fail  to  answer  the 
refjuirement  of  the  law.  Cars  which  left  Jersey  City  this 
morning,  before  the  close  of  the  succeeding  week  will  bo 
■fouTid  scattered  over  the  west  or  on  the  Pacilic  coast,  their 
places  iu  transi>ortation  through  this  state  being  supjilicil 
T>y  cars  gathered  from  the  railroads  of  other  companies, 
"many  of  which  are  located  in  other  states.  The  suggt-stion 
"that  each  one  of  these  cars  carries  with  it  the  attribute  of 
xealty  in  its  journey  through  other  states,  or  even  over  other 
TTailrrtads  in  this  state,  will  sliow  the  incungruity  of  denonii- 
3iating  that  a  fixture  which,  in  its  ordinary  use,  travels  over 
other  railroads,  and  is  coimected  with  the  railroad  <.>f  its 
«>wner  in  no  other  way  than  in  its  useful  employment  in 
the  business  iu  which  the  company  is  engaged.  In  lliihlaU 
"V.  Eiwcll,  supra.  Judge  Grover  says;  "I  think  no  one 
"Would  claim  that  a  car  of  the  Xew  York  Central  which,  in 
the  course  of  business,  had  been  run  to  Chicago,  was  part 
of  its  real  estate  while  there ;  and,  if  not  such,  I  can  dis- 
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Bhould  be  ehancred  wlion  it  reaches  the  Central  track  on  it3 
return  trip  to  New  York."  After  an  examination  of  all  the 
cases  on  the  subject,  Mr.  Powell  declares  it  to  be  the  better 
opinion,  and  one  supported  bv  the  weight  of  authority,  that 
the  rolling  stock  of  a  railroad  is  simply  personalty,  and  not 
a  fixture.     Ewell  on  Fixiures  39. 

Having  reached  the  conclusion  that  the  rolling  stock  of  a 
railroad  is  i)ersonal  property,  the  next  inquiry  will  be, 
whether  a  mortgage  of  such  property  is  within  the  provi- 
sions of  the  statute  requiring  such  mortgages  to  be  filed. 

In  this  state  the  legislative  policy  is  to  require  the  registry 
or  filing  of  mortgages  of  all  property  which  is  visible  and 
tangible,  and  to  postpone  the  lien  of  every  mortgage  not 
registered  or  filed  as  prescribed  by  law,  to  the  claims  of 
third  persons,  the  creditors  of  the  mortgagor  and  subse — 
quent  bona  Jidc  purchasers  or  mortgagees.     This  is  apparen^^.^ — =^"" 
from  an  inspection   of  the  statute  {Rev.  pp.  705-9).     Th< 
seventeenth   and   twenty-seventh  sections   provide   for  th< 
registration  of  mortgages  of  lands,  tenements  and  herediti 
ments;  the  thirty-ninth  and  fortieth  provide  for  the  regietr^ 
or  filing  of  mortgages  of  goods  and  chattels.     The  languai 
of  the  sections  relating  to  chattel  mortgages  is  too  clear 
permit  a  doubt  as  to  the  legislative  meaning.     Its  languaj 
is  :    "  Every  mortgage  or  conveyance  intended  to  operate 
a  mortgage  of  goods  and  chattels,  not  accompanied  by 
immediate  delivery,  and  followed  by  an  actual  and  continu< 
change  of  possession,  shall  be,''  &c.     (living  the  words  •■  ^^f 

this  statute  their  primary  and  legal  signification,  which  '* 

the  cardinal  rule  for  the  construction  of  statutes,  this  s»-         ^c^-c- 
tion  must   be  construed  to  apply  to  all  mortgages  of  pr( 
erty  su<'h  as  is  comprised  under  the  <lescriptioii  of  "  goc: 
and  chattel.s,"  as  distinguished  from  lan<ls.    Such  a  oonstr 
tion  was  made  of  tlu^  statute  of  New  York,  which,  in 
respect,  is  in  the  same  words  as  our  act;   and  the  act 
hehl  applicable  to  mortgages  of  the  rolling  stock  of  a 
road  in  connection  with  its  lands.     Sfevms  v.  B.  and  N. 
li.  Co.,  31  Barb.  590;    Bement  v.  P.  arid  31.  R.  R.  Co., 
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JBarb.  104;  Hoyk  v.  P.  and  M.  R.  R.  Co.,  54  N.  Y.  314.  The 
court  cannot  interpolate  any  qualification  of  the  plain  lan- 
^age  of  the  statute  upon  any  supposed  inconvenience 
firising  from  its  application  to  any  particular  class  of  prop- 
erty which  is  within  the  operative  words  of  the  act.  That 
should  be  left  to  legislative  action,  as  it  was  by  the  courts 
of  New  York.  Th«  question  there  has  been  set  at  rest  by 
a  statute  excepting  out  of  the  operation  of  the  chattel  mort- 
gage act  mortgages  by  railroad  companies  on  real  and  per- 
so  likal  property  which  have  been  recorded  as  mortgages  of 
estate.  N.  Y.  St.  1868,  ch.  779. 
a  this  state  an  act  was  passed  in  1876,  relating  to  the 
Lstry  of  mortgages  given  by  certain  corporations,  provid- 
t^liat  nothing  in  any  of  the  laws  of  this  state  shall  be  held 
juire  the  filing  of  record  of  any  mortgage  given  by  any 
^^c^li  corporation  conveying  the  franchises,  and  including 
^'^^'t.tels  then  or  thereafter  to  be  possessed  and  acquired,  if 
®^<^Vi  mortgage  shall  be  duly  lodged  for  registry  as  a  convey- 
^  of  real  estate.  (P.  L.  1876,  p.  307,  §  4.)  The  legal 
^truction  of  the  act  we  need  not  now  consider. 

e  rights  of  the  iron  and  coal  company  in  the  property 

iitroversy  were  fixed  and  became  vested  rights  in  Jan- 

*y  ^  1874,  when  the.levy  was  made  under  the  executions. 

,^*y  "tVie  act  concerning  executions,  the  property  was  bound 

^  ^Vke  execution  from  the  time  of  delivery  to  the  sheriff, 

upon  levy  made,  title  under  the  execution  would  be 

^  even  as  against  subsequent  bona  fde  purchasers  {Rev. 

^*-  ^92,  §§  18,  20).     By  force  of  the  last-mentioned  act,  and 

.  ^^    ^ct  concerning  chattel  mortgages,  as  it  then  stood,  the 

^^  and  coal  company,  upon  the  levy  being  made,  acquired 

''^S^t  in  the  property  seized  under  its  execution  superior 

^  ^llat  of  the  complainant  under  his  mortgage.     That  right 

PHority,  being  a  vested  right,  was  not  divested  by  the  act 

^^  1876- 

.    The  general  rule  is,  that  all  statutes  shall  have  a  prospect- 

^^^  effect  only.    "  Words  in  a  statute,"  says  Justice  Paterson, 

^^ght  not  to  have  a  restrospective  operation,  unless  they 
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are  so  dear,  strong  and  imperative  that  no  other  meaning 
can  be  annexed  to  them,  or  unless  the  intention  of  the  legis- 
lature cannot  otherwise  be  satisfied.  This  rule  ought 
ej^ipecially  to  be  adhered  to  when  such  a  construction  will 
alter  tlu'  pre-existing  situation  of  the  parties  or  will  affect 
their  antecedent  rights,  services  or  remuneration,  wliich  is 
so  obviously  imi>roper  that  nothing  ought  to  uplicdd  and 
vindicate  the  intcri)retation  but  the  unequivocal  and  inflex- 
ible import  of  the  terms,  and  the  manifest  intention  of  the 
legislature.  Ufo'tcd  .'>taf(s  v.  i/<7//,  i^  Cranrh  390-413.  This 
rule  of  construction  has  been  repeatedly  enunciated  and 
enfbn'cd  by  the  courts  of  this  state.  Jjni  v.  Van  Biper^ 
Ibtrr,  7;  Jnn(.^  v.  Morris  Aqueduct  (\k,1  Fr.  206 ;  City  o^, 
Eliznhith  V.  lliU,  10  Vr.  556. 

The  protection  of  vested   rights  in  })roperty  from  bein 
destr()ye(l  or  impaired  by  after-legislation,  has  been  place^ 
on  firmer  tjcnuinds  in  this  state.     l$v  the  third  section  of  tl 
act  relating  to  statutes,  it  is  declared  that  the  repeal  of  a 
statutr)ry  provision  "  shall  not  affect  or  impair  any  act  do 
or  right  vested  or  accrued     *     *     before  such  repeal  sh^ 
taki'  i'ffect :    but  everv  such  act  done,  or  riiifht  vested 
accrued,      *      *      shall  remain  in  full  force  and  effect  to 
intents    and    purposes   as  if  such    statutory   provision, 
repeali'd,  had  remained  in  force.''    {Urc.  j>.  1120,  §  3.)    1^ 
statute'  is  (»nly  declarativi^  of  the  law  as  judicially  pronoun 
in  Ifffftf  V.  (}fd'trh%  reported  in  4  ILtl,  205. 

Indeed,  a  right  partaking  of  the  nature  of  i)roperty,  a  ^«^:ach 
as  became  vested  in  the  Iron  and  Coal  (Vmpany  upon  "the 
levy  of  its  execution,  is  clearly  within  the  principle  of  "C"he 
constitutional  provisi(»n  which  protects  private  property  £"w  ^^™ 
IcLrislative  action,  and  forlnds  its  beinir  taken  without  C7c::»i3n- 
j>ensation  for  either  i>ublic  or  i>rivate  purposes.  This  <r^>""^" 
stituti(Mial  protection  is  thrown  around  property  of  eV^^^'^ 
kind  and  des<'ription,  and  is  not  restricted  to  any  partict^-*  ^^ 
mode  of  takinij:.  A  partial  destruction  or  diminution-  '° 
value  is  a  taking  within  the  meaning  of  the  constituti<^^^^ 
provision.     Glover  v.  PourU,  2  *SVo(7.'.  212;  Hale  v.  Lawr^ 
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ih.  248,  714;  Trenhn  Wafer  Power  Co,  v.  ltalf\  7  Fr.  335. 
f  tlie  levy  had  boen  upon  lands,  instead  of  goocls  and  oliat- 
L•l^^^  11  subsequent  act  of  the  leiji^islature  (K^privinir  tlie  plain- 
"H"'  ill  execution  of  his  lien  thereon,  or  impairing  the  value 
^'  Ills  priority  hy  8ul)stituting  a  suhscjuent  en<Minil>rancer 
*  Ills  place,  would  be  so  plainly  an  invasion  of  his  right  in 
^<-'  property  as  to  be  undeniably  within  the  constitutional 
r'ol  iil)ition.  If  it  might  be  done  after  the  lien  of  the  judg- 
^oiit  attached,  it  would  be  equally  competent  for  the  legis- 
^"t^iro  to  do  so  after  the  title  ha<l  actuallv  passed  bv  a  sale 
Hcl  conveyance  under  the  exeeuti()n.  The  sanu;  principle 
i\isit   be  a[>plied  to  a  levy  on  goods  and  chattels. 

-^  or  is  the  form  of  the  lemslativr  (*hanire  in  the  law  a 

'^sxtter  of  an}'  consequence.     Whether  it  be  in  tlu»  shape  of 

legislative  construction  of  a  pre-existing  statute,  or  a  posi- 

^'^'e  oiiactment  retrospective  in  terms,  the  substanei*  of  the 

111  1  or    onlv  will    be    rcijarded.      What   mav  not    be    done 

*>"ootlv  in  one  wav,  cannot  be  done  bv  indire<*tion  in  the 

Vior  way. 

Tlio  act  of  1^70    itself  dot>s  not    necessarily  require   a 

^*'<>s*pective  construetion,  and  therefore  will  not  be  allow«.'d 

ut  offect;  and  if  the  language  used  required  such  a  con- 

'iC'tion,  it  could  not  be  effcetivi^  to  deprive  a  party  of 

or  vested  rights  aecpiired  under  the  levy. 

Another  point  made  on  the  argument  was,  that  even  if 

I'idlinsr  stoek  of  a  railroad  be  iroods  and  chattels,  and  a 

'tgiige  thereof  be  rcfjuired  to  be  registered  or  file<l  by 

chattel    mortijairc  aet,  the  eomplainant   liaviTiLf   taken 

iil   possession  of  such  property  before  the  judgment  of 

Hiackawanna  Iron  and  Coal  Conqjany  was   recovered, 

"*om}»lainant's  mortgage  is  entitled  to  priority  over  the 

iiient.     The  mortgage  was  made  on  the  14th  of  Sep- 

cr,  1869,  and  possession  of  the  rolling  stock  was  not 

bv   the    niorttrajjree    until   Januarv  1st,   1874.     The 

age  was  not  accompanied  by  an  immediate  delivery 

property  mortgaged,  but  possession  was  taken  before 

Igment  was  recovered. 
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There  is  a  distinction  made  in  the  statute  between  t 
creditors  of  the  mortgagor  and  8ul>sequent  purchasers  ^  , 

mortgagees,  with  respect  to  the  avoidance  of  the  mortga^  — ^^ 
for  neglect  to  file  the  same,  or  to  take  immediate  possessicm^:^  n 
Purchasers  or  mortgagees,  in  order  to  take  advantage  <^")f 
the  failure  of  another  mortgagee  of  chattels  to  comply  w^k  'th 
the  statute,  must  be  subsequent  purchasers  or  mortgag 
taking  their  title  under  the  mortgagor  in  good  faith, 
purchaser  or  mortgagee  acquiring  his  rights  with  notice 
the  existence  of  the  antecedent  mortgage,  does  not  obt^^a^iri 
his  title  in  good  faith.  Consequently  possession  taken 
the  mortgaged  property  under  a  prior  chattel  mortga. 
however  long  postponed,  will  give  it  priority  over  a  8ufc> se- 
quent purchase  or  mortgage,  if  possession  be  taken  in  ±i3i.ot 
before  such  subsecpient  sale  or  mortgage  was  made,  ir^  t^t 
no  such  qualifications  apply  as  against  the  creditors  of  fcli^ 
mortgagor.  Their  rights  may  have  accrued  prior  or  sub 
quent  to  the  mortgage,  and  yet  they  will  be  entitled  to  t 
benefit  of  the  statute.  Knowledge  of  the  existence  of  ^ 
chattel  mortgage  executed  by  the  debtor  will  not  preclu^^^^ 
a  creditor  from  availing  himself  of  the  objection  that  t  ^ 
mortgage  is  void  because  it  was  not  accompanied  by  iraiiK- — 
diate  delivery  of  the  things  mortgaged,  followed  by 
actual  and  continued  change  of  possession.  Thotnas 
Mortgages,  505 ;  Farmers  Loaii  and  Trust  Go,  v.  Hefuirickso 
25  Barb.  485 ;  SfcrcfK^  v.  Buffalo  ami  N.  Y.  R.  B.  Cb., 
Barb,  590;  Thowpmi  v.  Van  Vechtcn,  27  N.  Y.  568.  T 
distinction  between  creditors  and  subsequent  purchasers 
mortgagees  in  tliis  respect  was  recognized  in  the  opinion 
this  court  in  National  Bank  of  Metropolis  v.  Spraguey  6  C. 
Gr,  530.  The  chancellor's  construction  of  the  statute  hoU 
ing  that  possession  of  the  chattels  mortgaged,  taken  befc 
judgment  reeoverud,  will  not  give  validity  to  the  mo: 
as  against  the  execution  creditor,  if  the  mortgage  was 
filed  according  to  the  provisions  of  the  act,  and  there 
not  an  immediate  delivery  and  continued  change  of 
Bion  of  the  things  mortgaged,  was  correct. 
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"pon  a  careful  consideration  of  the  subjept,  I  am  con- 
st r^^ined  to  dissent  from  the  views  of  the  chancellor  in  hold- 
i^gr  the  rolling  stock  of  a  railroad  to  be  part  of  the  realty, 
^^=k3.  that  the  complainant's  mortgage,  so  far  as  it  covered 
s'ic^Ta  property,  was  not  within  the  provisions  of  the  actcon- 
<^^i:*x-iing  chattel  mortgages,  as  the  act  stood  when  the  rights 
^^  ^hese  parties  became  fixod^  In  my  judgment,  property 
^'^  'ti-Xiat  kind  must,  under  the  law  as  established  in  this  state, 
^^  x*egarded  as  goods  and  chattels,  and  a  mortgage  thereon 
^^  Subject  to  the  provisions  of  the  act  relating  to  mortgages 
^^  j)roperty  of  that  description.  The  complainant's  mort- 
c,  80  far  as  concerns  the  rolling-stock  and  other  personal 
j)erty  subject  to  it,  must  be  postponed  to  the  judgment 
^^  trlie  Lackawanna  Coal  and  Iron  Company. 

TTie  decree  appealed  from  should  be  modified  to  conform 
^^^  ^his  opinion,  and  to  that  end  must  be  reversed,  and  the 
^^c^ord  remitted  to  the  court  of  chancery,  with  directions 
^<^oordingly. 

"he  Lehigh  Car  Company  and  the  Lackawanna  Iron  and 

J    Company  having    succeeded    on   their  appeals,  are 

^^  "titled  to  costs  in  this  court.     Both  parties  having  appealed 

""OTn  that  part  of  the  decree  that  related  to  the  claim  of 

•"^x-thoud  &  Co.,  and  neither  succeeding  on  the  appeal,  the 

^'flS.xnnance  in  that  respect  is  without  costs.     The  costs  of  the 

^oixiplainant  in  this  court  to  be  considered  as  costs  in  the 

c^&u 86,  payable  out  of  the  proceeds  of  the  sale  of  the  property 

generally. 

Decree  unanimously  reversed. 
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Daniel  Sanborn  and  Tunis  C.  Stryker,  appellants, 

and 
William  M.  Adair  and  others,  respondents. 


1.  A  deed  recorded  after  fifteen  days  is  notice  to  purchasers,  nr^  ^j^. 
gagees  and  judgment  creditors  siAsequent  to  such  record. 

2.  A  deed  not  recorded  in  fifteen  days  is  void  as  to  a  subser^xim^i}^ 
deed  for  a  valuable  consideration,  without  notice,  and  cannot  r^^a^a 
its  priority  by  being  placed  on  record  before  such  subsequent  de«<J  u 
recorded. 

3.  Such  ^uK'-etjuent  deed  cannot  lose  its  priority  over  the  eaflicr 
deed  by  not  being  put  on  record,  but  is,  in  its  turn,  if  not  recorded  in 
fifteen  days,  subject  to  bo  po**tponod  to  a  later  deed  taken,  without 
notice,  for  valuable  consideration. 

4.  The  complainants'  bill,  alleging   that   the  grantee  in  the  d^** 
8econ<l  in  date  took  his  conveyance  with  an  express  agreement     to 
assume  the  payment  of  the  judgment  in  question,  and  that  alleg»ti' 
not  being  denied  in    the  defendant's  answer,  it  must  be  taken 
admitted  again»t  him,  and  the  promises  conveyed  to  such  grantee  b' 
primarily  liable  for  the  payment  of  said  judgment. 


a0 


On  appeal  from  an  opinion  of  the  chancellor,  reported 
Sanborn  v.  Adair,  1 2  C,  E,  Gr.  425. 

Mr,  Chirk,  for  appellants. 

Mr,  Marjle,  for  respondent  Rarick. 

Van  Syckel,  J. 

On  tlio  18th  (lav  of  Si'ptoinber,  18G8,  one  Adair  recover* 
a  judgniont  in  tia*  Somerset  eir«-iiit  court  against  Jan^ 
Kinsuy  and  Jaeoh  L.  Sntphen.     At  the  time  the  judgme 
was  rendered  Sutplu'ii  owned  in  fee  a  tract  of  land  lying 
Somerset  county.     On  tlie  iOtli  of  February,  1869,  Sutpl 
conveyed  to  one  llartwell  a  portion  of  this  tract,  by  deed 
that  date,  acknowledged  March  11th,  1869,  and  recor 
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2d,  1869.     By  deed  dated  Marcb  Slst,  1869,  Sutphen 

cori  veyed  the  remainiug  portion  of  Raid  tract  of  laud  to  one 

Barcalow,  which  deed  wafl  acknowledged  the  same  day,  and 

recorded  May  12th,  1869.     Ilartwell  subsequently  conveyed 

to  Sanborn  and  Stryker,  and  Barcalow  conveyed  to  Rarick. 

Ex€;cution  was  issued  upon  the  Adair  judgment  and  levied 

upon  the  whole  tract,  and  the  question  now  is,  whether 

the   portion  sold  to  Hartwell,  or  that  conveyed  to  Barcalow, 

is  to  be  primarily  liable  for  the  payment  of  the  judgment. 

Tlxe  Hartwell  deed  was  executed  before  the  Barcalow  deed, 

but    was  not  recorded  within  fifteen  days,  although  it  was 

recorded  before  the  Barcalow  deed  was  recorded. 

The  registry  act  of  1790  for  deeds  was  precisely  like  the 
^^t     now  in   force,  except   that  it  required   a  deed   to  be 
^Gcorded  in  six  months  instead  of  fifteen  days  {Fat  399). 
ft   provides  that  every  deed  or  conveyance  of  lands  which 
^liould  be  made  or  e:^ecuted  on  or  after  the  Ist  day  of  Jan- 
uary-j  1800,  should  be  void  and  of  no  effect  against  a  subse- 
luent  bona  Jide  purchaser  or  mortgagee  for  a  valuable  con- 
sideration, not  having  notice  thereof,  unless  acknowledged 
^^    proved  and  certified  as  thereby  directed,  and  lodged  for 
'"^eord  within  six  months  with  the  clerk  of  the  conmion 
Plea.s  of  the  county. 

-A.  doubt  having  arisen  whether  a  deed,  made  after  the 

y^^rr  1800,  could  be  recorded  after  the  expiration  of  six 

'^^tiths,  on  the  26th  of  November,  1801,  a  supplement  was 

Passed  which  authorized  all  deeds  to  be  recorded,  and  pro- 

^^^^d  that  every  deed  or  conveyance  of  lands  made  and 

Executed  on  or  since  the  1st  day  of  January,  1800,  and  i)rior  to 

^^^e  passing  of  this  act,  should  be  void  and  of  no  cftcct  against 

^  ^"^ihsequent  hovajulc  purchaser  for  a  vahmblc  considcratiiMi, 

^ot  "having  notice  thereof,  unless  recorded  within  six  months 

^fterthe  passing  of  that  act,  and  also  prior  to  the  recording 

^^  any  other  deed  or  conveyance  for  the  same  premises,  but 

k  "*t  such  deed  should  be  valid  between  the  parties. 

I  A  second  section  enacted,  that  when  deeds  or  conveyances 

%         *"*'!  be  lodged  with  the  clerk,  or  recorded  in  his  office,  after 
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BIX  months  from  the  execution  of  the  same,  such  dee^      or 
conveyance  shall  not  o[)erate  against  a  bona  fide  purchs^^^er 
for  a   valuable   consideration,  not  having   notice  thciroc?^ 
whose  deed  or  conveyance  for  the  same  lands  shall  be  px-e- 
viously  lodged  with  the  said  clerk  or  recorded. 

The  case  of  Dm  v.  Itiehman^  1  Gi\  43,  was  controlled 
the  supplement  of  1801,  and  the  fourth  and  fifth  resoluti(^ 
of  the  court  in  that  case  depended  upon  the  peculiar  la* 
guage  of  that  statute.  According  to  those  resolutions^ 
deed  not  recorded  within  six  months  lost  its  priority  over 
subsequent  deed  recorded  before  it,  but  maintained  L 
priority  over  such  subsequent  deed,  provided  it  was  lecord^^ 
before  such  subsequent  deed  was  recorded. 

The  act  of  1820  repealed  the  act  of  1801,  which  clear 
supported  the  resolutions  in  Den  v.  Richmany  and  re-enact 

the  act  of  1709,  substituting  fifteen  days  for  six  month 

This  act  provides  that  a  deed  shall  be  void  and  of  no  e 
against  a  subsequent  judgment  creditor  or  bona  fidt  pa 
chaser  or  mortgagee  for  valuable  consideration,  not  havi 
notice  thereof,  unless  such  deed  is  recorded  or  lodged  fi 
that  purpose  within  fifteen  days. 

With  this  history  of  the  legislation  on  this  subject  in  vie^ 
it  is  apparent  that,  as  our  law^  now  stands,  a  deed  n 
recorded  in  fifteen  days  loses  its  priority  over  one  tak< 
subsequently  without  notice.     The  statute  fixes  the  stat 
of  the  sul)sequcnt  deed,  and  establishes  its  priority;  priori 
cannot  be  regained  by  the  earlier  deed  by  being  record 
before  the  subsequent  deed  is  recorded.     The  law  says 
by  failure  to  have  it  recorded  in  fifteen  days,  it  shall  be 
and  of  no  eftcct  ao:ainst  the  subsequent  deed  or  judgment 
mortgage,  and  in  that  position  it  must  remain.     The  sim 
act   of  omission   on   the   part  of  the  grantee   to   have 
recorded  within  fitleen  days,  is  declared  by  the  statute 
make  it  void  against  such  subseciuent  deed,  judgment 
mortgage.     The  failure  to  incorporate  the  second  sectioa 
the  act  of  1801  into  the  act  of  1820,  manifests  a  clear  infc 
tion  to  change  the  rule  which  permitted  the  earlier  deed- 
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retain  its  priority  by  getting  upon  record,  after  the  expira^ 
tion  of  fifteen  days,  before  the  recording  of  the  later  deed. 
In  Coleman  v.  Barkkw,  3  Dutch.*  357,  judgment  was  recov- 
ered after  the  deed  was  given,  but  before  it  was  recorded ; 
tbie  chief  justice  said,  that  by  the  terms  of  the  statute,  the 
deod,  not  having  been  recorded  within  fifteen  days  from  its 
delivery,  was  void  and  of  no  effect  against  the  lien  of  the 
juclgment. 

Air.  Griffith,  in  his  Law  Begister  (vol.  4,  p.  1203),  says  that 
deecls,  if  recorded  within  fifteen  days,  are  not  affected  by  a 
fiu.'bsequent  conveyance  or  mortgage  or  judgment  recorded 
^^itliin  that  time,  without  stating  whether  a  deed,  if  not 
recorded  in  fifteen  days,  loses  its  priority  over  one  subse- 
<iuently  taken  for  value  without  notice,  and  recorded  after 
tlie  first  deed  is  recorded  after  the  expiration  of  fifteen  days. 
He  adds,  that  a  mortgage  takes  effect  against  a  subsequent 
purchaser,  mortgagee  or  judgment  creditor  only  by  being 
recorded  before  the  subsequent  judgment,  deed  or  mort- 
gage is  entered  or  recorded ;  as  between  themselves,  mort- 
S^ges  take  priority  merely  by  prior  registry. 

Bj  the  terms  of  the  act  of  June  5th,  1820,  a  deed  not 
''^Corded  in  fifl;een  days  is  made  absolutely  void  as  to  one 
®^l>aequently  taken  without  notice;  the  single  condition 
^Pon  which  it  is  to  be  postponed  is  a  failure  to  record  it  in 
^^^en  days,  while  a  mortgage  is  declared  to  be  void  against 
^  Subsequent  deed,  unless  it  is  recorded  before  the  subse- 
^^^nt  deed  is  recorded.  Priority  of  registry  maintains  pri- 
^^*ty  of  lien  as  to  mortgages,  but,  as  to  deeds,  the  rule  is 
^^fterent,  where  the  deed  is  not  recorded  within  the  statu- 
^^  time. 

1*he  contrary  interpretation  would  interpolate  in  the  act 

;*^^  words  "unless  it  is  recorded  before  the  subsequent  deed 

.      I'ecorded."     These  words,  which  had  been  incorporated 

*^  the  supplement  of  1801,  were  dropped  out  when  the  act 

*    1820  was  framed,  and  it  would,  therefore,  violate  every 

f^  *^  of  construction  to  give  our  statute  tlie  same  effect  as  if 

^UU  contained  them.    Cases  which  go  upon  the  priority 
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of  registry  are  under  registry  acts  where  no  time  is  limi-"^^-^ 
for  recording. 

The  act  to  register   mortgages   passed  June   7th,  1^^^  S9 
{Pat.  402),  provided  that  a  mortgage  should  be  void  ^M.mjd 
of  no  eftect  against  a  subsecjuent  mortgagee  or  purchcfc.^€r 
for  vahie,  without  notice,  unless  such  mortgage  should     L)e 
recorded  within  thirty  days.     Under  this  act,  it  was  Ijold 
by  Chancellor  Williamson  and  Justice  Ford,  in  Pluvie    v. 
Bone^  1  Gr.  63,  that  a  mortgage  might  be  recorded  a/fcor 
the  expiration  of  the  thirty  (lays,  and  that  it  would  hav^ 
priority   over    a   subsequent    mortgage    taken    after    s\i<^\^ 
registry;  and  in  Dvn  v.  Bobevts^  1  South.  317,  where  ho 
mortgages  were  recorded  within  thirty  days,  but  the  lat 
mortgage  was  first  on  record,  it  was  held  that,  by  the  fif^ 
section  of  the  act  of  1709,  the  instrument  first  recorded  \\\ 
priority.     But  no  case  under  the  act  of  1799  has  held  ths 
if  a  mortgage  was  not  recorded  within  thirty  days,  ai 
after  that  time  a  subsequent  mortgage  was  taken  witboi 
notice,  the  first  mortgage  could  retain  its  priority  by  beii 
recorded  before  the  subsequent  mortgage  was  recorded. 

That  such  was  not  understood  to  be  the  true  interpret 
tion  of  the  act  of  1799,  rcsjiecting  mortgages,  is  manifei 
from  the  fact  that  the  thirty-day  clause  was  dropped  ou- 
and  the  act  of  1820  passed,  expressly  providing  that  prioril 
of  registration  should  govern. 

Thus  it  will  be  seen  that  the  present  act  with  regard 
mortgages  is  substantially  like  the  second  section  of  th 
supplement  of  1801  respecting  deeds,  so  far  as  it  gives  pi 
oritv  of  rci^istration  controllinii:  ettect;  and  the  tenth  Becti< 
of  the  act  of  1799  concerning  mortgages,  is  like  the  preser 
act  in   regard  to  deeds,  except  as  to  the  limit  of  time, 
being  thirty  days  in  the  former  and  fifteen  in  the  latter. 

The  fact  that  the  express  words  in  the  supplement 
1801,  concerning  deeds,  giving  priority  according  to  re| 
tration,  were  dropped  out  of  the  act  of  1820,  is  conclusi 
that  the  legislature  intended  to  change  the  rule. 
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.8  I  construe  our  existing  registry  law,  the  following 
ml ^8  are  established  : 

F^irst — A  deed  recorded  after,fifteen  days  is  notice  to  pur- 
cli£i.ser3,  mortgagees  and  judgment  creditors,  subsequent  to 
sucili  record. 

Second — A  deed  not  recorded  in  fifteen  days  is  void  as  to 
a  8  i.ihi<io<iuent  deed  for  a  valuable  consideration,  without 
notice,  and  cannot  regain  its  priority  by  being  plaeed  on 
rec^ord  before  such  subsequent  deed  is  recorded. 

Third — Such  subsecjuent  \leed  cannot  lose  its  priority 
OVC3X  the  earlier  deed  by  not  being  put  on  record,  but  is  in 
its  turn,  if  not  recorded  in  fifteen  days,  subject  to  be  post- 
al ed  to  a  later  deed  taken  without  notice. 

'his  is  the  construction  given  by  the  court  of  appeals  in 
Courcey  v.  Collins^  6  C  E.  Gr.  357,  t6  similar  language 
in  -tlie  chattel  mortgage  act.  It  was  held  there  that  a  first 
clijittel  mortgage,  unregistered,  is  absolutely  void  against  a 
Beoond  mortgage  taken  in  good  faith ;  and  such  second 
naortgage  need  not  be  recorded  at  all,  to  give  it  priority  over 
Buoli  first  mortgage. 

The  same  interpretation  has  been  given  by  the  supreme 
court  of  the  United  States  to  the  registry  act  of  Ohio,  which 
declares  that  a  deed  not  recorded  within  six  months  shall 
oe  deemed  fraudulent  against  any  subsequent  bona  fide  pur- 
chaser for  value  without  notice.     Justice  Trimble,  in  deliv- 
ering the  opinion  of  the  court  in  !^tv{le\^  Ic.^isre  v.  Spencer,  1 
■Pet.  552^  says:  "  The  plaintift's  deed  not  being  recorded,  the 
Btatute  avoids  it,  in  terms,  as  against  nil  subsequent  pur- 
chasers for  value,  without  notice,  whether  their  titles  be 
^^corcled  or  not.     A  deed  not  being  recorded  avoids  it  as 
^S^in^t  subsequent,  but  not  as  against  prior  purchasers." 

J^nder  this  rule  the  Barcalow  deed  would  be  entitled  to 

^lority,  if  it  conveyed  the  same  premises  described  in  the 

**artwell  deed;  and  under  the  settled  rule  that  lands  con- 

.^y^d  away  by  the  owner  are  to  be  applied  to  the  satisfac- 

/^^^  of  encumbrances  in  the  inverse  order  of  their  alienation, 

^  tract  conveyed  to  Hartwell  is  primarily  liable  for  the 
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outstanding  judgment.  The  question  remains,  whether  fc::*n)e 
fact  that  tlie  owner  conveyed  different  parcels  of  the  sa'SEZixie 
tract  to  these  two  grantees  will  change  the  rule. 

It  is  a  common  maxim  that  equity  follows  the  law ;  ia 

dealing  with  cases  of  an  equitable  nature  it  adopts  sm^  :Mad 
follows  the  analogies  furnished  by  the  rules  of  Iaw\  1  Sto;^^^_^'s 
Eq,  Jar,  §  64.  When  Barcalow  accepted  his  deed  the  rec<j>  Jd 
showed  that  his  grantor  still  owned  the  balance  of  the  tnefc.  <2t, 
and  he  was  thus  assured  that  the  judgment  would  be  ^^jlI- 
isfied  without  resorting  to  his  pfemises.   In  Loscy  v.  Simp^tr^^Hj 
3  Stock.    249,  Chancellor  Williamson  says  that  the  wbi.<z>Je 
object  of  the  registry  act  is  to  protect  subsequent  purcha^c^rs 
and  encumbrancers  against  previous  conveyances  which  s^re 
not  recorded.     It  is  obvious,  that  the  spirit  of  the  act  iv^il^ 
be  violated,  and  the  protection  it  affords  very  much 
rowed,  if  a  purchaser  in  the  situation  of  Hartwell  can, 
his  failure  to  put  his  deed  on  record,  practically  defeat 
title  which  occupies  a  place  prior  to  his  own.     lie  shou. 
not  be  permitted  to  accomplish  by  indirection,  through  h^ 
own  laches,  what  he  could  not  have  done  if  he  had  taken 
deed  for  the  Barcalow  lot.     The  real  question  is,  Who 
bound  in  equity  to  pay  the  debt?  It  would  seem  to  be  clei 
that  equity,  following  the  law,  must  impose  the  burden  upo 
the  Hartwell  tract.     Sound  policy  requires  that  this  vie^ 
should  prevail,  otherwise  no  vendee  could  possibly  tell  froi 
the  record  the  real  position  he  was  to  hold  w^ith  respect  t 
encumbrances,  and  the  registry  act  would  furnish  him 
very  slender  protection. 

The  views  which  have  been  expressed  are  based  upon  tl 
assumption  that  Barcalow  was  a  purchaser  for  value  withoi 
notice  of  the  Hartwell  deed,  and  without  having  taken  upo 
himself  any  obligation  to  liquidate  the  judgment. 

On  a  careful  examination  of  the  pleadings  and  evident 
in  the  cause,  it  appears  that  it  is  neither  affirmed  nor  den]< 
in  the  bill,  answer  or  evidence  taken  that  Barcalow  pi 
chased  for  a  valuable  consideration,  or  without  notice  of 
prior  deed.    On  the  contrary,  the  bill  expressly  charges 
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t  the  time  of  the  conveyance  by  Sutphen  to  Barcalow, 

^  *  Barcalow  knew  of  the  mortgage  of  $2,200,  and  also  of  the 

.^dair  judgment,  as  complainants  are  informed  and  believe 

-to  be  true;  and  that  they  were  respectively  existing  liens 

"tipon  the  said  property  conveyed  to  said  Barcalow,  and  he, 

-tie  said  Barcalow,  accepted  the  said  conveyance  from  said 

Sutphen,  with  the  understanding,  agreement  and  arrauge- 

ruent  that  the  property  thus  conveyed   to  said  Barcalow 

sbould  be  answerable  for  the  said  mortgage,  together  with 

the  judgment  aforesaid,  and*he,  the  said  Barcalow,  assumed 

tbGr  payment  thereof." 

The  sworn  answer  in  the  cause  does  not  deny  this  import- 
^n  t>  averment,  and  there  is  no  evidence  in  the  case  to  con- 
:reL<^ct  it.  This  controlling  fact,  affirmed  in  the  bill  and 
denied  in  the  answer,  must  be  taken  as  confessed 
inst  the  defendant, 
will  thus  appear  that  the  case  has  been  tried  upon  an 
Lxxxxnaterial  issue,  and,  as  it  stands  upon  the  pleadings,  the 
deoTee  of  the  court  below  must  be  affirmed. 

Decree  unanimously  affirmed. 


Alios  Buckingham,  appellant  and  appellee, 

and 
Jambs  Ludlum,  appellee  and  appellant. 

'^*  Xx2  taking  partnership  accounts,  the  question  whether  interest 
.  **^   ^>e  allowed  or  disallowed  cannot  be  determined  by  the  applica- 
<>ii  of  guy  established  general  rule,  but  must  depend  on  the  circum- 
^*^^^^a  of  each  particular  case. 

.    •   XBterestwill  be  disallowed  before  dissolution,  and  allowed  after 
^*®^^tation,  on  overdrafts  made  by  one   partner,  where  there  are 
^^*^^l  drcomstances. 

*•   "A.  contract  made  between  partners  pendente  liie^  on  a  give  or  take 
*''  tor  the  purchase  or  sale  of  the  real  estate  of  the  firm,  will  not  be 
^*^^ed  on  petition  in  the  cause,  before  the  accounts  are  ac^usted. 
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«         ^___  

This  cause  was  argued  at  May  Term,  1876,  before  H 
Amzi  Dodd,  as  special  luaater.     The  appeal  was  taken 
his  opinion. 

On  cross-appeals  from  the  decree  of  the  chancellor,  da 
August  2'2d,  1876,  and  appeal  from  the  order  of  the  ch 
cellor,  denying  relief  on  petition,  dated  August  29th,  IS 

Mr.  T.  N.  Mc  Carter,  for  Mrs.  Buckingham. 

3fr.  A.  Q.  Keasbey  and  Mr,  C.  Parker,  for  Mr.  Ludlum. 

The  Master. 

The  decree,  in  accordance  with  my  advice  in  this  cas 
was  njade  on  the  22d  of  August,  1876.     The  controvert 
questions,  as  to  which  the  two  cross-appeals  have  been  take 
relate  to  the  adjustment  of  the  partnership  accounts  of  t 
late  firm  of  James  Horner  &  Co.     This  firm  was  forme 
May  1st,  1854,  by  James  Ilorner  and  James  Ludlum.    I 
business  was  the  manufacturing  of  files  and  steel,  carried  o:   ^ 
for  tlio  first  few  years  in  various  places,  but  since  about  th  -^ 
year  18f32  in  Pompton,  in  this  state,  where  the  firm  owne^  ^ 
some  five  hundred  acres  of  land,  on  which  were  mill-stream^s^ 
water-power,  dwelling-houses  and   factories.     Ilorner,  wh  ^ 
was  bv  many  years  the  senior  men)ber  of  the  firm,  died  o^ 
the  Otli  of  June,  1874,  leaving  a  will  dated  June  20th,  1875- 
which  was  duly  proved  by  his  daughter  and  executrix,  Alie:^ 
^    ^'inLrham,  who,  with  her  husi)and,  John  M.  Bucking 

'-'•Mint   ill  this  suit.      The  bill   of  coiic 
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t:s  should  be  divided  between  them  ;  and,  second,  to  the 
ion  whether  interest  should  be  charged  against  the 
pa.rtT:ier8,  or  either  of  them,  on  their  individual  accounts  with 
tho    firm. 

-A^  $^  to  the  first  of  these  questions,  my  conclusion  was,  that 

the    j^artners  were  entitled  to  share  equally  in  the  profits  and 

lossoe  of  the  business  during  the  partnership  term,  but  that, 

^y     :r*c?ason  of  the  inequality  in  the  case  of  each  partner 

betAA.^oen  his  payments  of  money  to  the  firm  and  his  drafts 

"■^Trx    the  partnership  funds,  the  firm  wa^  indebted,  on  the 

^^^      of  June,  1874,  the   date  of  its   dissolution,  to  James 

Hofr>er  in  the  sum  of  $476.01,  and  that  James  Ludlum  Wiis 

^t  til  at  time  indebted  to  the  firm  in  the  sum  of  $73,975.47. 

^^1>J  «ct  to  the  allowance  of  these  sums,  each  partner  had  an 

^^^5^1  half  ownership  in  the  partnership  assets. 

-A.^  to  the  second  questi(m,  my  conclusion  was  that,  under 
tho  circumstances  of  the  case,  interest  ought  not  to  be 
alloxved  in  favor  of  or  against  either  partner  prior  to  the 
QiBaolution  of  the  firm,  but  that  it  ought  to  be  allowed  from 
^nd   after  the  dissolution  on  the  sums  due  as  above. 

-F'xrst:  There  were  no  written  articles  of  partnership.    No 

^^xxiorandum  or  entry  in  the  firm  books  indicates  what  its 

terrixs  were — what  capital  each  was  to  contribute,  or  what 

^^^  to  be  the  division  of  profits.     The  books  of  account, 

^^Hoing  through  a  period  of  twenty  years,  have  been  loosely 

^^d     inadequately  kept.     Xo  settlement  between  the  part- 

^^X's,  no   inventory  of  property,  no  account  of  stock,  no 

^'^tice-sheet,  appears  ever  to  have  been  made.     The  ledger 

^ootants  of  the   partners   show   what  each   paid   in   and 

^"^5it:  each  drew  out.     The  books  were  always  kept  by  or 

^^cl^i-  the  direction  and  supervision  of  Ludlum,  who  resided 

^^    I^ompton,  and  had  the  immediate  and  active  manage- 

l^^^tof  the  business.   Horner's  residence  was  in  New  York. 

^^  "took  Ludlum,  when  quite  young,  into  the  business,  and 

^^fided  always  with  an  apparently  implicit  confidence  in 

*^    ciq[)acity  and  honesty.     He  visited  the  works  in  Pomp- 

^^   often,  and  stayed  there  on  occasions  for  days  at  a  time. 
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In  the  earlier  proceedings  in  this  suit  it  was  denied  by  tX:Tie 
complainants  that  Ludlum  became  an  equal  partner  ur:m  *il 
several  years  after  the  beginning  of  the  firm,  but  this  deem  i  al 
was  not  insisted  on  at  the  argument,  and  the  equality  v^t^xjs 
formally  admitted.      The   defendant,   however,   contenc3.  ^2d 
not  only  for  an  equality  as  to  profits  and  losses,  but  for       i^u 
equal  division  of  the  assets,  without  regard  to  the  la-x^^ge 
amount  of  his  indebtedness.     His  claim  was,  that  the  iiiK3i- 
vidual  accounts  of  the  members  of  the  firm  should  be  treai.'tr^d 
as  satisfied  and  cancelled — a  claim  unsupported,  in  ray  jtici  g- 
ment,  by  the  proofs,  and  which  I  disallowed.     The  gro"ti  '*^^d 
upon  which  it  was  sought  to  be  maintained  was  the  ls»-n- 
guage   contained   in  a  former  revoked  will  or  codicil      ^^f 
Horner — the  will  bearing  date  the  15th  of  March,  1871,  a-  ^^^^ 
the  codicil  the  20th  day  of  June,  1873,  the  latter  date  bei  '*^g 
throe  days  prior  to  the  date  of  the  last  will,  which  i^?'^ 
admitted,  as  before  stated,  to  probate.     The  language  of  t  lie 
codicil  is  as  follows  :     "  My  share  and  interest  in  the  copa-^*^ 
nerahip  property  and  assets,  real  and  personal,  of  the  fir^'D* 
of  James  Horner  &  Co.,  is  one  equal  half  part ;  my  partner* 
James  Ludlum,  owns  the  other  equal  half  part  thereof;  tl^*® 
includes  all  real  estate  owned  by  us  together."     Upon  th^^**^ 
words  of  the  codicil,  and  upon  certain  phrases  of  the  will      ^^ 
which  the  codicil  belongs,  it  was  argued  that  Ludlum's  cl< 
to  the  firm,  as  shown  by  the  books,  should  be  expunge 
The  phrases  of  the  will  are  those  in  which  mention  is  ma^' 
of  Horner's  capital  or  estate  in  the  business,  but  they  8e< 
to  me  too  destitute  of  force  or  significance  as  proofs  to  n^^ 
to  be  cited.     Giving  to  the  language  of  the  codicil  and  twT 
the  utmost  eftect  which,  as  declarations  of  the  testator,  tt^ 
could  be  legally  entitled  to,  I  think  them  altogether  insu 
cient  to  justify  the  defendant's  claim.     There  is  nothing 
them,  so  far  as  I  can  perceive,  to  aflTect,  in  any  way,  i 
individual   accounts  of  the  partners.     These  accounts 
independent  of  their  shares  in  the  partnership.   The  aecou 
might  vary  daily  or  weekly,  and  their  state  at  the  maki 
of  the  codicil  or  will,  when  the  testator  was  sick,  coald 
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l>Cfe  presumed  to  be  known  to  him.  The  only  reasonable 
ooxzistruction  of  the  testator's  language  is,  in  my  judgment, 
eclaration  that  the  partners  were  equal  in  the  ordinary 
ise  of  a  partnership  equality — namely,  an  equal  participa- 
»i  in  the  profits  and  losses.  Nothing  in  the  proofs  seems 
Tne  to  sanction  the  suggestion  that  the  testamentary  lan- 
«ge  in  question  should  be  otherwise  interpreted.  Nor 
I  yield  to  the  contention  of  defendant's  counsel,  that 
l>^<2au8e  a  new  ledger  was  opened  by  the  firm  in  1864,  with- 
oxii.'t;  the  balances  of  the  partners,  as  shown  by  the  prior 
1  cadger,  being  brought  into  it,  such  balances,  consisting  of  a 
oir^idit  due  to  Horner,  and  an  indebtedness  due  from  Lud- 
Ivi^xaa,  should  now  be  expunged.  This  circumstance  evinces 
loose  and  unsatisfactory  manner  in  which  the  book- 
jping  was  conducted,  but  it  does  not,  by  any  means,  prove 
kt  a  settlement  had  been  made  between  the  partners,  nor 
it  Homer  himself,  who  had  comparatively  little  to  do  with 
s  books,  was  aware  of  the  omission. 
On  behalf  of  the  complainants,  much  stress  was  put  upon 
"^l^e  fact  that  Ludlum,  in  a  report  shortly  after  his  appoint- 
^*^^nt  as  receiver,  included  the  balance  against  him  without 
^3cpIanation  or  mention  therein  of  the  claim  set  up  in  regard 
^^^  it  afterwards.  While  this  circumstance  is  entitled  to 
^^^ight,  I  cannot  regard  it  as  a  conclusive  admission,  in  view 
^^  the  oral  explanations  made  by  the  receiver  shortly  after 
the  report  was  presented,  and  pointing  to  the  alleged  cquali- 
^^tton  now  sought  to  be  derived  from  the  language  of  the 
^11. 

^either  can  I  find  support  for  the  cancellation  of  the 
^^t>t8  due  from  Ludlum,  in  the  suggestion  of  the  defendant 
*^t  the  capital  originally  contributed  by  the  partners  had 
^^n  sunk  by  losses  incurred  in  the  unprosperous  years  or 
P^rtods  of  the  business.  Professional  book-keepers  and 
^^ountants  were  sworn  on  both  sides  as  witnesses.  Elabo- 
^^^^  and  ingenious  papers  were  prepared  and  read  by  them, 
^^^ject  to  reserved  objections,  maintaining  different  prin- 
^^Ples  as  applicable  to  what  was  termed  the  equalization  of 
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the  partners,  and  arriving  at  widely  different  results.    Ui^ 
the  best  consideration  I  was  able  to  give  to  the  testimc^ 
and  the  books  of  account,  my  conviction  was  clear  that 
proper  method  of  settlement — that  most  consonant  with 
proofs  and  the  understanding  of  the  partners  themselve 
was  to  accept  the  books  as  they  stand,  charging  each  part:^::^  ^  r 
from  the  beginning  with  the  moneys  drawn  out  by  him,  Bfc.'Mn.cl 
crediting  him  with  the  moneys  paid  in.     In  pursuance      <:>f 
this  view  I  directed  a  statement  to  be  made  by  one  of    fclio 
accountants  and  witnesses,  exhibiting  the  aggregate  del:>it:s 
and   credits   of  the   partners,  after  some   corrections    arw:i<i 
adjustments,  so  as  to  show  the  balance  due  from  each  on   fcli^ 
9th  of  June,  1874.    This  statement  I  have  marked  approv^^ « '> 
and  refer  to  it  as  exhibiting  what  seemed  to  me  the  l>^^t 
attainable  results.     It  was  the  request  of  counsel  on  \yot:li 
sides  that  the  amounts,  as  well  as  the  principle  of  arrivi 
at  them,  should  be  determined  by  me  without  further 
ence  or  report. 

Second :  As  to  the  question  of  interest.  The  authoriti  ^^ 
bearing  on  this  point  w- ere  discussed  with  great  learni  *^  £ 
and  thoroughness  at  the  argument.  It  is  not  needful  "f^^ 
me  to  review  tliem.  The  view  on  which  I  have  acted  *  ^ 
denying  the  allowance  of  interest  prior  to  the  date  of  t  *^^ 
dissolution,   and   in    granting   it   after   that   date,   is   tlr^^^ 


9 


n 
e 


expressed  by  Vico-Chancellor  Sandford,  of  New  York 
Bear  ham  v.  Erhford^  2  S(Vidf.  Ch.  116;  and  by  the  supre 
court  of  Pennsylvania,  in  GiJ(ivr\s  Appeal^  in  the  opinion       ^^ 
Judge  Sharswood,  delivered  in  1869,  and  reported  in  62  --^^* 
St.  73 — namely,  that  in  taking  partnership  accounts,  the  qt«-  ^* 
tion  whether  interest  shall  be  allowed  or  disallowed  can  ^^^. 
be  determined  by  the  application  of  any  established  gen^Ei^^^ 
rule,  but  that  such  allowance  or  refusal  must  depend  u^^^ 
the  circumstances  of  each  particular  case.     This,  it  was  ^^*'. 
by  the  court,  seems  much  the  safest  principle  to  adop^-^ 
view  of  the  confidential  relations  of  the  parties,  and     j- 
variety  and  complication  of  such  accounts.     No  unbenA"*     » 
rule  could  be  laid  down  which  would   not,  in  partic"*^ 
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instances,  work  great  injustice.     In  this  view,  it  seemed  to 
me  clear  that  in  the  present  case  interest  should  be  charged 
and  allowed  from  the  time  of  dissolution.     The  refusal  of 
interest  could  not  be  warranted,  I  think,  by  alleging  that 
no   balance  had  been  struck  on  a  settlement  between  the 
parties.     The  making  up  of  such  balance  involved,  as  now 
adjudged,  only  a  simple  and  easy  computation.     The  omis- 
sion to  make  it  up  appears  to  have  been  due  to  the  defend- 
ant, who  was  in  charge  of  the  books,  and  whose  duty  it  was 
to  keep  them  carefully  and  correctly.   The  unliquidated  and 
complex  matters  which,  in  some  instances,  may  prevent 
either  party  from  knowing  his  indebtedness,  arc  not  shown 
to  Inave  existed  here.     Of  the  large  sum  due  from  Ludlum 
to   the  firm,  as  show^n  by  the  books,  $10,000  were  drawn  out 
his  personal  use,  a  few  days  prior  to  Horner's  death.     It 
uld  seem  altogether  inequitable  that  no  interest  should 
l>e     charged  on  this  draft;  but  I  can  assign  no  satisfactory 
rosi^on  for  distinguishing  this  draft,  so  far  as  relates  to  the 
time  subsequent  to  the   dissolution,  from  the  other  and 
^i^iterior  drafts,  which  in  all   make  up  the  large   sum  of 
^T3,975.47,  a  sum  which,  if  paid  to  the  firm,  or  applied  by 
T^vidlum  to  the  payment  of  firm  debts,  would  certainly  have 
"^^oxked  more  beneficially  for  its  good  tlian  the  allowance 
o^  interest  to  the  firm  on  that  amount  retained  in  his  hands. 
In  respect  to  interest  prior  to  the  dissolution,  the  view  in 
^hich  it  seemed  to  me  equitable  to  deny  it,  was  drawn  from 
^^  long  period  in  which  the  accounts  had  been  running, 
^^^  absence  of  interest  charges,  the  high  probability  that 
this  absence  was  known  to  Horner,  his  acquiescence  in  it, 
^^^    the  consequent  presumption  of  an  understanding  or 
^S^'oement  that  none  should  be  made.     This   conclusion, 
"^Ugh  adopted  upon  the   best  consideration  of  the  case 
^hicrli  I  have  been  able  to  give,  was  not  arrived  at  without 
^^itation.     The  inference  on  which  it  stands — that  is,  of  an 
'^d^rstanding  between  the  parties  that  the  interest  cora- 
^'-^^^tion  should  be  dispensed  with — seemed  to   me  fairly 
^^Xicible  from  all  the  circumstances  disclosed  by  the  proofs, 
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and  being  so  deduced,  withdraws  the  present  case  fronm   "tie 
operation  of  the  rule  as  laid  down  by  Chancellor  Green     in 
Morris  v.  Allen^  1  McCarL  44,  and  other  cases  to  the   lite 
effect.  The  right  of  a  partner  to  receive  interest  on  advanoes 
made  by  him  for  the  benefit  of  the  firm,  in  the  absence  of  ^n 
express  agreement  for  that  purpose,  rests  upon  the  usage   o^ 
trade ;  the  usage  raising  an  implied  contract  to  pay  inter^^ 
on  the  principal  advanced.     Where  the  party  charged  wi^*^ 
interest  has  notice  of  the  advances,  or  where,  from  the  c?^^^' 
cumstanccs  of  the  firm  and  the  nature  of  the  business  trtit^^K^ 
acted,  they  must   be  presumed  to  have  been  known  at^^    -% 
approved    by  him,   the    claim    for    interest  is  legal  ai    '^^ 
equitable.     Morris  v.  AUen^  1  McCart  44. 

The  acquiescence  of  Horner  in  the  omission  to  charj 
interest  during  his  life-time  cannot   equitably  be  made 
ground  for   denying  it  after  the  dissolution  of  the  fin 
when  the  business  was  brought  to  an  end  and  new  equiti< 
arose  from  the  new  condition  of  things. 

The  opinion  of  the  court  of  appeals  was  delivered  by 

SCUDDER,  J. 

The  opinion  of  the  master,  in  this  case,  states  the  facts 
which  the  decree  is  founded,  and  a  brief  reference  is  all 
need  now  be  made. 

The  copartnership  between  James  Horner,  the  father 
the  complainant  below,  Mrs.  Alice  Buckingham,  and  Ja 
Ludlum,  the  defendant,  began  on  the  let  day  of  May,  18 
and  wa«  dissolved  by  the  death  of  James  Horner,  on  the  f 
day  of  June,  1874.     They  were  largely  engaged  in  the  nit— 
ufactinv  of  steel,  and  in  the  file  business,  atPompton,  Pas 
county,  and  elsewhere,  and  owned  nmch  valuable  real  esta..-^ 
mills,  materials  for  manufacture,  and  other  property. 

In  August,  1874,  the  complainant,  who  was  executrix 
her  father's  will,  filed  a  bill  in  chancery  for  relief  and 
account  of  the  copartnership. 

For    several  years   immediately  preceding    his 
James  Horner  was  an  invalid,  and,  on  account  of 
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and  his  advanced  age,  gave  but  little  personal  attention  to 
tlie  business,  which  was  almost  exclusively  under  the  control 
and  management  of  James  Ludlum,  who  was  much  younger, 
and  fully  able  to  conduct  their  affairs.  Ludlum  had  been 
brought  into  the  firm  when  quite  young,  as  an  equal  partner, 
by  the  confidence  and  friendly  interest  of  James  Horner, 
and  this  feeling  continued  up  to  the  time  of  the  dissolution 
of  their  copartnership  by  the  death  of  the  latter. 

Differences  arose  between  the  parties  to  this  suit  soon 
after  Mr.  Horner's  death,  concerning  the  settlement  of  the 
business  and  the  disposition  of  the  property,  and  this  action 
'^a^  brought. 

The  first  objection  presented  by  the  appeal  is,  that  the 
deoree  adjudges  that,  at  the  date  of  the  dissolution  of  the 
fir-Tin  of  James  Horner  &  Co.,  on  June  9th,  1874,  Jameef  Lud- 
Jnni  was  indebted  to  the  firm  in  the  sum  of  $73,975.47,  and 
"^bjxt  the  firm  was  indebted  to  Alice  Buckingham,  executrix, 
*<^*  ,  in  the  sum  of  $476.01.  This  result  was  obtained  by  a 
^^^^'tement  of  the  individual  accounts  of  James  Horner  and 
y  ^^mes  Ludlum,  including  all  capital  or  other  moneys  paid 
^^  or  drawn  out  on  their  respective  accounts,  during  their 
^^^p>artnership,  according  to  the  books  of  James  Horner  & 
^^^•,  made  by  a  competent  investigating  accountant,  under 
"^^  direction  of  the  master. 

^y  this  it  appears  that  James  Horner  paid  in..    $85,908.60 
**^d  drew  out 85,432.59 

^^aving  a  balance  to  his  credit  of. $476.01 

James  Ludlum  drew  out $112,348.59 

^^^  paid  in 38,373.12 

leaving  a  debit  balance  of. $73,975.47 

These  balances  stated  from  the  books  of  James  Horner  & 
^^•,  which  were  kept  under  the  direct  supervision  of  Mr. 
^ndlum  during  all  the  time  he  was  a  member  of  the  firm, 
^'^  found  to  be  correct,  after  a  thorough  examination  by 

th  '  o  J 

^®  tnaster,  and  there  is  no  evidence  that  materially  varies 
23 
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from  tbeiu.  The  correctness  of  these  accounts  can  ha 
be  disputed  by  the  defendant,  in  the  absence  of  satisfact: 
proof  of  error  in  tlie  account;  none  such  appears  in  the  t: 
timony  before  us.  These  balances  are  found  by  stating 
account  from  all  the  ledgers  from  the  time  the  firm  beg-^ 
in  1854,  to  its  close,  in  1874.  It  is  objected  that  the  grea 
part  of  this  debit  existed  prior  to  1864,  tbat  at  that 
new  books  were  begun,  and  no  debit  balance  was  th 
carried  over  into  the  personal  account  of  James  Ludlii^ 
from  the  old  books,  and  that  he  was  never  afterwar 
charged  with  the  earlier  debits.  It  is  furtber  urged  that 
was  right  thus  to  open  the  new  books,  because  that,  pri 
to  that  time,  the  firm  bad  lost  heavily  in  business  and  w 
really  insolvent,  if  called  upon  to  close  business,  whereby 
the  capital  and  assets  were  lost,  and  that  the  subsequei 
prosperity  of  the  firm  was  owing  to  the  exertions  of  t 
defendant  and  the  accommodation  loans  obtained  from  h^ 
father,  without  cost  to  them.  But  there  is  uo  dire 
evidence  that  Mr.  Horner  ever  knew  or  assented  to  th 
omissions,  or  tliat  his  attention  was  specially  called  to  the 
The  account  was  not  balanced  in  the  former  ledger,  and  t 
mere  omission  to  carry  it  into  the  succeeding  book  is  not 
settlement  on  the  face  of  the  books.  It  was  a  curre 
account  until  a  balance  was  struck  and  a  settlement  mad 
This  also  answers  the  other  allegation,  that  a  temporal 
insolvency  will  cancel  all  obligations  between  partners  fi 
capital  or  overdrafts.  Tliere  is  no  authority,  or  reaso 
or  anv  business  usa^j^e  that  sanctions  such  a  coDclusio 
Through  all  the  losses  and  gains  of  the  business  the 
sonal  accounts  of  partners  will  run  until  there  is  a  balan 
and  settlement  between  them. 

The  declaration  in  the  unproved  will  of  James  Home 
dated  June  17th,  1873,  that  his  share  and  interest  in  t 
copartnership   property  and   assets,  real   and  personal, 
James  Horner  &  Co.,  was  one  equal  half  part;  .that 
I)artner,  James  Ludlum,  owned  the  other  equal  half 
thereof,  and  that  this  includes  all  real  estate  owned  by  th 
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tog'ether,  is  but  an  admission  that  they  were  equal  partners 
in.  tlcie  business  and  property ;  it  has  no  reference  to  their 
personal  accounts. 

Tlie  further  causes  of  appeal,  that  it  is  adjudged   that 

Ja*mcs  Ludlum  is  bound  to  pay  into  the  assets  of  the  firm 

before  any  division  or  distribution  thereof  between  such 

partners,  the  sum  of  $73,975.47  and  interest,  and  that  Alice 

Buclringham,  executrix,  &c.,  is  entitled  to  receive  from  the 

estate  of  said  firm,  after  the  payment  of  debts,  and  before 

any  division  or  distribution  thereof  between  said  partners, 

the  sum  of  $476.01,  are  not  well  taken.     The  direction  in 

the  decree  means  that  in  the  final  accounting  and  statement 

betMTcen   the   partners   these   sums,   respectively,   shall   bo 

credited  to  the  one  and  charged  to  and  paid  by  the  other  out 

^f  tlxe  estate  of  the  firm  before  an  equal  distribution  is  made. 

The    terms  are  not  that  payment  be  made  before  a  balance 

13  struck,  but  before  a  division  or  distribution  of  assets  is 

^^ade.     There  can  be  no  equal  division  between  the  partners 

^ntil  these  personal  debts  and  credits,  which  are  unequal, 

are  brought  into  the  account.     If  one  partner  has  taken  out 

^*    the  firm's  property  more  than  his  copartner,  he   must 

^<icount  for  it  on  final  settlement  before  he  can  claim  an 

^^Ual  share  of  the  estate.     If  there  is  a  balance  in  his  favor, 

there  would  be  no  reason  that  he  shall  make  an  actual  pay- 

^^nt.   Richardson  v.  Bank  of  England,  4  Myl  cf  Cr.  165, 172 ; 

boater  v.  Donald,  IJ.  ^  W.  252 ;  Cmwshay  v.  CoUhis,  2  Rilss. 

^*^»  347.   This  is  my  construction  of  the  decree  in  this  regard, 

stnd  if  there  be  any  ambiguity  in  the  expression  used  it  may 

.  ^    remedied  and  effect  given  to  it  according  to  its  true 

^^tent  and  meaning. 

The  most  important  questions  raised  by  the  cross-appeals 
^^®  those  which  relate  to  the  denial  of  interest  in  the  per- 
^^al  accounts  prior  to  the  date  of  distribution,  and  the 
*^o^ance  of  such  interest  after  that  date. 

-*^bere  was  no  contract  in  writing  between  these  partners 

»^Omer  and  Ludlum),  nor  has  any  agreement  been  shown. 

^^ingthe  time  they  were  in  the  firm  together,  there  were 
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no  entries,  no  balances  struck,  and  no  rests  of  intex^e 
made  in  their  accounts.  By  an  agreement  in  writl.Ei^ 
made  May  Ist,  1849,  between  James  Horner,  Edward  1 
Grant  and  Marcus  L.  Cobb,  a  copartnership  was  formed  i 
the  business  of  file-making,  at  Sing  Sing,  New  York,  to  cob 
tinue  for  five  years.  In  that  agreement  there  was  a  stipule 
tion  that  an  interest  account  should  be  kept  with  each  ^ 
the  parties  in  the  books  of  the  firm. 

James  Ludlum  bought  out  Cobb's  interest,  in  1852. 
1854,  the  copartnership  expired   by  its  terms,  and  Gra 
retired  from  the  business.     At  that  time  there  was  a  staO 
ment  of  account,  and  interest  was  computed  to  the  credit 
each  partner.     After  the  retirement  of  Grant,  the  firm  wi 
changed  to  J.  Horner  &  Co.,  Horuer  and  Ludlum  being  th^ 
only  partners.     The  business  was  greatly  enlarged  in  186. — 
by  the  purchase  of  the  Ryerson  property,  at  Pompton,  an^^ 
Ludlum   became   the   resident   partner,  having  the   dire^^ 
charge  of  the  business,  and  keeping  the  books.    Horner  pc:^ 
in  the  most  capital,  but  Ludlum  procured  endorsements  t^ 
his  father,  and  aided  thereby  in  furnishing  funds  for  tl^ 
business. 

It  is  said  that  the  terms  of  the  former  partnership  agre* 
ment  continued  as  to  interest.     But  the  business  and  tb 
relations  of  the  parties  were  changed.     Ludlum  was  no 
an  equal  partner  with  Horner,  and  the  active  partner  of  t 
firm.     There  will,  therefore,  be  no  presumption  of  the  o 
tinuance  of  the  same  covenants  as  those  contained  in 
former  agreement.     In  opposition  to  this  presumption, 
have  the  usage  of  the  business. 

The  books  of  the  firm,  for  the  long  period  of  tw 
years  in  which  they  were  associated,  show  no  rests  in 
personal  accounts,  and  no  cliarges  of  interest.     It  is 
that  there  was  no  settlement  between  them  during  that 
but  Mr.  Horner  was  a  man  of  business;  he  had  ac< 
the  books  and  accounts  of  the  firm  when  he  wished, 
partner  put  money  in  the  firm,  and  each  drew  it  ou 
desired,  without  any  limitation  or  agreement,  and 
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the  terms  of  the  former  contract  appear  ever  to  have  been 
observed  bv  them. 

With  these  facts  before  him,  the   master  held  that  no 
interest  should  be  charged  up  to  the  time  of  the  dissolution 
by  the  death  of  Mr.  Horner,  in  1874 ;  but  that  it  ought  to  be 
allowed  from   and  after  the   dissolution,  and  to  this  the 
decree  was  conformed.     Interest  prior  to  dissolution  was 
denied,  because   it  seemed   equitable,  under  the   circum- 
stances, from  the  long  period  in  which  the  accounts  had 
l>een  running  without  interest  charged ;  the  probability  that 
Horner  knew  and  assented,  and  the  consequent  presump- 
tion of  an  understanding  between  them  that  none  should 
^®  made.     The  reason  why  he  should  be  thus  liberal  was 
"is  evident  friendship  and  confidence  towards  Ludlum,  and 
the  further  fact  that  he  was  most  active  in  the  work,  and 
pi'ocured  loans  when  they  needed  them. 

It  seems  to  me  that  little  can  be  added  to  what  was  said 

3*^  the  opinion  on  this  subject.     The  rule  was  adopted  that, 

^^  taking  partnership  accounts,  the  question  whether  inter- 

^^t  shall  be  allowed  or  disallowed  cannot  be  determined  by 

^l^e    application  of  any  established  general  rule,  but  that 

^^eli  allowance  or  refusal  must  depend  on  the  circumstances 

^^^^    each  particular  case.     He  cites  Beacham  v.  Eckfordy  2 

^^ndf.  Ch.  116,  and  Gyger's  Appeal,  62  Pa.  St.  79.     Judge 

ha.rswood,  in  the  latter  case,  says  that "  this  seems  much 

he   safest  principle  to  adopt,  in  view  of  the  confidential 

^^Ijttions  of  the  parties,  and  the  variety  and  complication  of 

^^oh  accounts.     No  unbending  rule  could   be   laid  down 

^yl^ich  would  not,  in  particular  instances,  work  great  iujus- 

'^ice." 

I  Lindley  on  Pari.  649,  gives  it,  as  the  result  of  the 
^^thor's  examination  of  the  subject,  that  the  state  of  the 
^^thorities  is  not  such  as  to  justify  the  deduction  from  them 
^^  any  general  principle  upon  this  important  subject.  If 
I^^t^tners  intend  that  there  shall  be  interest  charges  made  for 
^*^Oneys  advanced  to  the  firm,  or  for  overdrafts  on  personal 
'^^^ount,  there  can  be  no  hardsliip  in  requiring  that  there 
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shall   bo   some    agreement  shown  to  that  effect,  or  bo 
usage   in  their   business   by   balances   and   rests  in  the 
accounts,  with  charges  and  credits  of  interest.     If  this 
not  done,  then  let  the  circumstances  of  each  case  detcrmi 
whether  the  charges  of  interest  are  reasonable  and  equitab 

This  subject  is  considered  in  Morris  v.  Aliens  1  McCa 
44.     It  is  there  maintained  that  interest  for  advances  mai 
by  a  partner,  for  the  benefit  of  the  firm,  should  be  allowe — 
•and  that  such  allowance  rests  on  the  usage  of  trade  raisi 
an  implied  promise  to  pay  interest.     It  cites,  with  approv 
the  language  of  Lord  Langdale,  in  Millar  v.  Croiffj  6 
433,  that  interest  should  be  given,  if  you  can  collect,  fro— 
circumstances  or  from  the  usage  between  the  parties,  tlk_ 
there  ought  to  be,  or  was  intended  to  be,  such  a  compu 
tion  of  interest.     This  leaves  the  matter  where  it  is  plac 
by  the  rule  adopted  in  this  case,  to  be  determined  by  t 
circumstances  of  each  case.     In  considering  these  circu 
stances,  a  difference  might  readily  be  found  between  t 
allowance  of  interest  for  advances  made  to  the  firm  w" 
the  knowledge  of  the  parties  to  be  charged  and  a  chat 
of  interest  for  overdrafts  on  an  unsettled  account,  withe 
fraud,  and  in  anticipation  of  profits  and  an  increase  in  "> 
value  of  property  of  the  firm.     That  difference  is  found 
the  case  above  cited  and  the  one  now  under  considerati 

A  clear  diistinc^tion  is  made  in  the  cases  between  advan 
made  by  way  of  loans  beyond  tlu^  capital  and  additio 
capital.  The  intention  may  be  shown  to  give  interest  ^^' 
the  footing  of  debtor  and  creditor,  where,  otherwise,  tlB.^=^  ^ 
would  1)0  no  charge  between  partner  and  partner. 

The  allowance  of  interest  after  the  dissolution,  was  E*'*- .' 
by  the  master,  on  the  peculiar  equity  of  the  case.  I't  ^^ 
based  on  this  consideration,  that,  though  no  balance  1*^^ 
been  struck  at  tliat  time  between  the  parties,  the  making;"  "^^P 
of  such  balance  involved  only  a  simple  computation.  ^T^^^ 
omission  was  due  to  the  defendant's  own  neglect,  as  he  "^^"^ 
in  charge  of  the  books.  $10,000  were  taken  by  him,  in  ^  ^^ 
note  of  the  Union  Car  Spring  Company,  from  the  fund^   ^ 
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the  firm,  just  before  Mr.  Horner's  death,  and  charged  to  his 
own  private  account,  July  13th,  1874,  four  days  after  liis 
death.  This,  it  is  admitted,  was  taken  as  a  provision  for  his 
family,  in  case  of  the  dissolution  of  the  firm.  The  amount 
charged  is  not  in  the  condition  of  an  unliquidated  balance, 
depending  on  a  settlement  of  the  entire  business,  but  an 
easily-ascertained  sum  of  overdrafts  in  excess  of  moneys 
paid  in,  and  of  the  amount  drawn  by  the  other  partner.  It 
is  not,  therefore,  in  the  position  of  capital  rendered  unpro- 
ductive by  dissolution  and  the  winding  up  of  the  busi- 
ness, nor  the  uncertain  balance  involved  in  the  general 
debits  and  credits  and  the  disposition  of  the  partnership 
papers,  but  an  amount  taken  for  his  own  use,  and  found  in 
1*18  personal  account. 

There  is  no  difficulty  in  comprehending  this  allowance 
"^thin  the  same  equitable  rule  above  stated,  and  justifying 
tbe  charge  of  interest  after  dissolution  by  the  particular  cir- 
cumstances. We  find  the  same  conflict  of  authority  here  as 
^^  the  other  case  of  interest  charges  before  dissolution.  See 
^ofl^/er  on  Part  335,  and  cases  in  notes ;  Stoughton  v.  Li/neh^ 

2  J^ohns.  Ch.  209;  HolUster  v.  BarkUy,  11  K  II.  501;  Simp- 
*on  V.  Feltz,  1  McCord  {Ch.)  213;  Ilonore  v.  Colmesnil,  7  Bam 
— Ol;  Washburn  V.  Goodman,  17  Pick.  519;  Dexter  v.  Arnold, 

3  IHas.  284. 

^Barjkhl  v.  Loughborough,  L.  R.  (8  Ch.  Ap.  Cos.)  1,  a  late  case, 
^olds  that,  in  taking  the  accounts  of  a  partnership,  interest 
*^fter  dissolution  will  not,  in  general,  be  allowed  to  the  part- 
^^rs  on  their  respective  capitals,  but  the  rule  is  varied  by 
Agreement.  This  is  put  on  the  ground  that  the  capital  is 
*lien  not  in  the  employment  of  the  partnership  in  profitable 
"^sinesB  transactions,  and  that  the  dealings  only  continue  for 
^"^  sole  and  special  purpose  of  winding  up  the  affairs.  But  it 
^Iso  rules  that,  after  the  dissolution,  any  sums  received  and 
^^taiTied  for  his  own  use  by  a  partner  may  be  debited  to 
^^*Ui,  with  interest.  K  he  retains  from  the  estate  of  the 
^'"Hfi  a  sum,  part  of  it  drawn  on  the  near  approach  and  in 
^^^ticipation  of  dissolution,  which,  to  his  knowledge,  is  an 
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overdraft  greater  than  his  partner's,  the  charge  of  intere 
against  him  is  equitable  from  the  time  of  dissolution.    It 
not  the  allowance  of  interest  on  capital,  bat  he  should  eta: 
in  the  position  of  a  debtor  to  the  firm.    As  interest  is  ace 
ing  on  debts  due  by  the  copartnership  to  others,  and 
business  is  suspended  except  the  mere  winding  up,  it 
proper  that  a  charge  should  be  made  of  interest  against  t 
partners  for  moneys  received  by  him,  apparent  on  the  boo 
in  excess  of  his  partner's  receipts,  which  would  be 
for  the  payment  of  debts  if  they  had  not  been  withdraw 

The  last  appeal  is  taken  by  the  defendant  from  the  ord' 
of  the  chancellor,  dated  August  29th,  1876,  denying  t1 
petition  which  was  presented,  praying  for  the  enforceme 
of  an  alleged  contract  made  pendente  lite  on  A  give  or  ta 
offer  for  the  purchase  or  sale  of  the  real  estate  belonging 
the  late  firm.  The  offer  was  made  by  Ludlum,  accepted 
Mrs.  Buckingham,  and  a  controversy  has  arisen  as  to  the  ti 
and  manner  of  payment.  The  order  denying  relief  sho 
that  the  court  deemed  it  equitable  and  inexpedient  in 
situation  of  the  affairs  of  the  partnership,  and  in  view 
the  relations  of  the  partners  to  the  partnership  estate 
require  the  immediate  performance  of  the  contract  on 
part  of  the  complainants,  and  adjudges  that  such  requ 
ment  should  be  withheld  until  the  further  adjustment 
the  respective  rights  and  interests  of  the  said  parties  in 
estate  of  said  partnership,  under  the  direction  of  the  co 
The  eftbrt  attempted  by  the  contract  was  to  eliminate 
real  estate  of  the  firm  from  the  contest  over  the  accounts  ' 
the  copartnership  while  it  was  in  the  hands  of  the  recei.  "*" 
appointed  by  the  court,  awaiting  the  result  of  a  settlenm^ 
of  the  partnership  accounts.  It  was  a  proper  discrefc^^ 
thus  to  keep  the  parties  and  the  property  in  the  controX 
the  court  unchanged  by  any  act  upon  their  part  until  ^ 
accounts  should  be  adjusted. 

The  decree  and  order  of  the  chancellor  are  in  all  po* 

affirmed. 

Decree  unanimously  affirmed' 
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TTannah  M.  Wilson,  executrix  of  Daniel  M.  Wilson, 

appellant, 

and 

Mart  Ann  Cobb  and  others,  executors  of  George  T.  Cobb, 

respondents. 

C,  W.  and  B.  were  partners  in  the  iron  business,  and,  in  payment 
for  railroad  iron,  took  bonds  of  the  R.  &  W.  R.  R.  Co.    The  firm  dis- 
solved,  and  these  bonds  were  divided  between  the  partners.     Litiga- 
tion ensued  relative  to  these  bonds,  and  C.  and  W.  were  advised  by 
their  counsel  to  purchase  an  additional  number  of  the  same  class  of 
bonds,  80  as  to  control  the  market.    C.  purchased  twenty-two  bonds 
^ith  his  own  money.     Afterwards  an  arrangement  was  made  by  all 
the  holders  of  these  bonds  to  place  them  in  the  hands  of  a  single  per* 
"OQ  for  sale,  and  a  paper  was  drawn  by  which  C.  was  made  trustee  for 
'Uch  purpose.    In  signing  such  paper,  W.  put  his  name  under  that  of 
^•>    opposite  these  twenty-two  bonds,   indicating  a  part   ownership 
^herein.    In  signing  this  paper,  as  also  in  a  subsequent  paper,  C.  placed 
^o  bonds  received  by  him  at  the  dissolution  of  the  firm,  separate 
'xt>i|[x  these  twenty-two  bonds.    C.  sold  all  the  bonds,  and  failed  to 
*^^<^unt  to  W.  for  the  one-half  of  the  profits  on  the  twenty-two  bonds. 
'^^idy  that  he  must  account  for  such  profits,  with  interest. 


On  appeal  from  a  decree  advised  by  the  vice-chancellor. 
3is  opinion  is  reported  in  WUson  v.  Cobby  1  Stew.  177. 

Jfr.  A.  Q.  Keasbeyy  for  appellant. 

3fr.  r.  N.  Mc  Cattery  for  respondents. 

^BBD,  J. 

Qeorge  T.  Cobb,  in  his  life-time,  was  a  partner  of  Daniel 

Wilson  and  William  D.  Bruen.     The  firm  was  engaged 

the  iron  business,  in  the  city  of  New  York,  until  its  dis- 

ition  in  1852.     During  its  existence,  the  firm  received  in 

ment  for  railroad  iron  certain  first  mortgage  bonds  of 

Kutland  and  Washington  Railroad  Company.     After- 
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ward  the  railroad  company  became  embarraased,  and  litig 
tion  ensued  in  respect  to  the  bonds,  by  which  they  becai 
greatly  depreciated.  At  the  dissolution  of  the  firm,  t 
bonds  were  divided  between  the  partners,  Cobb,  Wilson  a 
Bruen.  Thereafter,  as  the  litigation  approached  its  cone 
sion,  Cobb  and  Wilson  were  advised  by  their  counsel  th 
in  order  to  protect  their  interests,  it  would  be  advisable  ; 
them,  in  case  the  litigation  terminated  favorably,  to  own 
control  a  majority  of  that  kind  of  bonds.  Afterward  Col 
for  this  purpose,  purchased  twenty-two  additional  bon 
Whether  these  bonds  were  purchased  on  the  joint  account 
Cobb  and  Wilson  or  the  purchase  was  a  separate  transact^ 
of  Cobb,  is  the  important  question  involved  in  this  cause. 
It  appears  that,  after  this  purchase,  an  agreement  v 
entered  into  by  all  the  holders  of  these  bonds,  by  whi 
they  should  be  placed  for  sale  in  the  hands  of  a  single  p 
son.  The  object  was  to  control  the  market  and  obtai' 
more  advantageous  bargain.     The  following  is  a  copy : 

"  We,  the  subscribers,  owners  of  the  number  of  bonds  set  opj 
our  respective  names,  of  the  Rutland  and  Washington  Railroad 
pany,  secured  by  a  first  mortgage  of  said  company,  do  hereby  a^ 
place  said  bonds  in  the  hands  of  George  T.  Cobb,  as  trustee,  t< 
the  same  for  our  joint  interest  in  proportion  to  the  number 
bonds  respectively.     And  we  do  hereby  relinquish  our  individu 
to  sell  or  dispose  of  the  same,  or  any  part  thereof,  withoui  the  ? 
and  consent  of  said  George  T.  Cobb.     And  we  do  authorize  t 
George  T.  Cobb  to  dispose  of  and  sell  said  bonds  at  such  rate 
such  sum  as  he  may  deem  best  for  our  joint  interest,  dividing 
ceeds  received  in  proportion  to  the  bonds  owned  by  us  respec 

''  In  witness  whereof  we  have  hereunto  set  our  hands  and 

twelfth  day  February,  1864. 

George  T.  Cobb  [be 

B.  M.  Wilson  [si 

Sarah  Bruen  [s? 

B.  A.  Hates  \ 

G.  U.  Brubn  j  I- 


G.  T.  Cobb 
D.  M.  Wilson 


} 
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^^cting  under  this  trust,  Mr.  Cobb   sold  these  bonds, 

ong  them  the  twenty-two  in  controversy.     The  proceeds 

'ma  these  twenty-two  Mr.  Cobb  retained.    Wilson  claimed, 

the  bill  filed  in  this  cause,  that  Cobb  should  account  to 

for  one-half  of  the  profits  of  such  sale.     Had  Wilson 

fO,  and  his  representatives  now,  an  equitable  right  in  this 

id,  arising  out  of  an  original  arrangement  between  Cobb 

<3  Wilson  previous  to  the  purchase  of  the  bonds? 

"Wilson's  bill  is  based  upon  an  alleged  understanding  that 

1.1x^88  bonds  should  be  purchased  on  joint  account  of  him- 

and  Cobb.     Mr.  Cobb's  defence  is  that  he  bought  them 

his  own  account.     The  testimony  of  neither  Cobb  nor 

VV^ilson  is  in  the  case.     Both  died  before  their  testimony 

'Wflte  taken  or  completed.     The  bill  of  Wilson,  the  answer  of 

Col)b,  the  testimony  of  Stoughton,  the  lawyer  who  advised 

tHo  purchase  of  the  bonds,  and  the  arguments  subsequent 

to    8uch  purchase,  are  before  us,  and,  from  all,  I  think  the 

conclusion  must  be  drawn  that  these  bonds  were  purchased 

&s  a  joint  transaction. 

Mr.  Cobb,  in  his  answer,  admits  that  he  was  advised  by 
<^un8el  that,  in  order  to  protect  the  interest  of  himself  and 
Wilson,  it  would  be  advisable  for  them  to  purchase  addi- 
tional bonds.  He  says  that  when  he  proposed  to  Wilson  to 
go  into  the  market  and  buy  thirty-seven  bonds,  he  under- 
stood that  Wilson  declined  to  do  so,  and  then  he  purchased 
tti^Be  twenty-two  bonds  on  his  own  account  and  for  his  own 
'^B^,  That  Wilson  made  such  refusal,  and  that  the  bonds 
^^re  subsequently  understood  to  be  Cobb's  alone,  seems 
^UcoQsistent  with  the  subsequent  history  of  the  parties'  acts 
*^lative  thereto. 

It  appears  that  the  prosecution  of  the  litigation  concern- 

^^K  the  original  bonds  held  by  the  firm  was  in  the  hands  of 

^3obb  and  Wilson.     The  pleadings  show  this.     It  appears 

*tiat  the  necessity  for  the  purchase  of  additional  bonds  was 

'^'g^d  upon  both.    Mr.  Stoughton,  the  lawyer  who  was  con- 

l         ducting  the  litigation,  says :  "  I  often  had  interviews  with 

I         ^^Wilgon  and  Mr.  Cobb  during  the  litigation.     Mr.  Wil- 
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son  held  most  of  the  bonds.     I  advised  Cobb  and  Wilson 
go  into  the  market  and  purchase  enough  of  the  bonds 
that  they  should  hold  a  majority  with  what  they  aire 
held  or  represented.      They  were  together  when  I  ga 
them  this  advice.     I  know  that  afterward  both  Cobb  ai 
Wilson  told  me  that  twenty  or  twenty-one  bonds  had 
procured  in  addition  to  what  they  already  owned." 

In  accordance  with  this  advice  of  Stougbton,  the  twen 
two  bonds  were  purchased  in  January,  1864.  On  the  1 
of  February  following,  the  agreement  of  that  date  wi 
drawn  by  which  all  these  bonds  were  placed  in  Cob 
hands  for  sale.  In  the  agreement  of  February  12th, 
appears  that  Wilson  signed  his  name  under  that  of  Cobb 
both  being  opposite  to  the  twenty-two  bonds  and  joined 
a  scroll.  As  to  what  took  place  at  the  time  of  signing  tl 
agreement  the  witnesses  who  were  present  differ.  S 
Bruen  says,  that  when  Wilson  signed  the  second  time  Co 
said,  "  Why  do  you  do  that  ?"  and  that  Wilson  repli 
"  That  is  all  right."  George  H.  Bruen  says,  that  wL 
Wilson  signed,  after  Mr.  Cobb,  Cobb  asked  him  why  he  h. 
done  so,  and  that  Wilson  answered,  "  Because  he  had^ 
right  to  do  so,"  and  then  Cobb  replied,  "  You  have  a  ^ 
sir."  Mr.  Guild,  \vho  took  an  active  part  in  the  negofc- 
tion,  says  that  there  was  some  talk  about  the  number  of  fc 
bonds,  but  that  there  was  no  remark  or  question  by  Cc^ 
or  by  any  one  as  to  the  act  of  Wilson's  signing  the  pap^* 
He  says  that  it  was  all  as  pleasant  as  possible.  All  tJ 
testimony  was  taken  from  seven  to  nine  years  after  < 
transaction. 

It  is  certainly  a  striking  fact  that  Mr.  Cobb,  even  if  he  * 
use  the  words  stated  by  the  Bruens,  should  have  accep 
at  all  the  trust  under  a  paper  so  signed.     But  the  inexpl' 
ble  feature  of  the  signing  is,  that  Mr.  Cobb,  after  sigr 
for  twenty-nine  bonds,  should  have  signed  separately 
these  twenty-two  bonds,  if  his  title  to  both  was  ident 
All  the  bonds  were  first  mortgage  bonds.     No  difieren 
kind  or  amount  appears.     There  is  nothing  in  the  ar 


<. 
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of*      Cobb    to   explain   why   these   bonds   were   not  placed 
tog'ether   instead   of  apart.     The  only  solution  is  in  the 
position  of  Wilson,  that  Mr.  Cobb  held  the  two  sets  by  dif- 
ferent titles,  and  that  his  interest  in  the  twenty-nine  was  an 
entrirety,  and  in  the  twenty-two  a  moiety.     This  separation 
appears  not  only  in  the  paper  of  February  12th,  but  also  in 
a  subsequent  paper. 

The  following  is  a  copy : 

"  New  York,  March  17th,  '64. 

*'  We,  the  undersigned,  holders  of  the  bonds  secured  by  a  first  mort- 

S^^e  of  $250,000  on  the  Rutland  and  Washington  Railroad  Company, 

executed  by  said  company  to  you  and  to  Shepherd  Knapp,  hereby 

^©<i"ue8t  that  you  resign  your  place  and  stead  as  such  trustee,  in  favor 

^^  such  person  as  may  be  nominated  to  the  Court,  by  a  majority  in 

**^t«re8t  of  said  bondholders. 

G.  T.  Cobb,  twenty-nine  bonds. 

G.  T.  Cobb,  twenty-two  bonds." 

iSTothing  appears  concerning  this  paper  except  that  it  is  in 

^ti^  handwriting  of  Mr.  Cobb.     On  the  original  there  is  a 

^^i*oll  between  the  word  "  Cobb  "  and  the  word  "  twenty- 

^^^^o,"  drawn  by  whom  does  not  appear.     There  appears, 

^ti^refore,  a  separation  of  these  two  sets  of  bonds  in  two 

instances  by  Mr.  Cobb.     From  this  repeated  act,  from  the 

*^c*t  that  both  Cobb  and  Wilson  were  advised  to  make  a 

Purchase  of  bonds,  and  that  both  Cobb  and  Wilson  informed 

^^oughton  of  the  purchase,  from  the  fact  that  Cobb  accepted 

^*^d  acted   under  a  trust  to  sell  under  a  paper  in  which 

W^ilson  had  asserted  his  interest,  I  am  led  to  the  conclusion 

^tiat  the  twenty-two  bonds  were  purchased   on   the  joint 

*^count  of  Cobb  and  Wilson,  and  that  Cobb  should  account 

^op  one-half  the  profits  resulting  from  their  sale,  together 

^th  interest.     He  paid   for  them   $7,194.     He   received 

*30,800.     The  difference  is  $23,606.     Wilson's  one-half  is 

*1^1,808.     This  sum  the   respondents  should  account  for, 

^th  interest  upon   the   same   from   June   21st,  1864,   in 

*^dition  to  the  sum  of  $903  already  decreed  to  be  paid  to 

appellant    From  this  there  should  be  deducted,  however, 
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the  amount  of  interest  accruing  upon  $3,597,  (the  one-hal 

of  the  consideration  paid  for  said  bonds,)  from  January  If 

to  June  2l8t,  1864. 

The  decree  should  be  reversed  and  a  decree  in  confomut 

with  this  result  made. 

Decree  unanimously  reversed. 


Thb  Acquackanonk  Water  Company  and  others,  appelluii 

and 
John  Watson,  respondent 

Upon  the  application  of  the  owner  of  a  brook,  used  by  him  for  n^ 
years  for  the  purposes  of  a  bleachery,  adjacent  owners  higher  up  4 
stream  were  enjoined  from  abstracting  water  therefrom,  for  the  puk 
purpose  of  supplying  a  village,  and  substituting  water  of  an  infec 
quality  taken  from  a  canal, — Held, 

(1)  That  the  inferior  importance  and  limited  use  by  the  compls 
ant  would  not  justify  such  appropriation  by  the  defendants. 

(2)  That  the  actual  mode  and  extent  of  complainant's  use  was   *: 
known  to  defendants,  cannot  divest  or  impair  his  right  to  have 
stream  run  in  its  natural  condition  and  course. 

(3)  That  the  silence  of  complainant  during  the  erection  of 
water-works  constitutes  no  equitable  estoppel,  because  he  had  arx 
to  presume  that  defendants'  use  of  the  stream  would  not  exceeA 
legitimate  use. 

(4)  That  the  erection  of  a  dam  by  defendants  is  npt  shown  to  dica 
ish  the  flow  of  water  or  to  corrupt  its  quality,  by  reason  of  the  vr  ^ 
standing  in  the  pond,  to  an  extent  sufficient  to  justify  its  removal* 


Mr.  T.  D.  Hoxey^  for  appellants. 
Mr.  T.  M.  MoorCj  for  respondent. 

This  cause  was  argued  before  the  Hon.  Amzi  Dodd-: 
special  master,  at  October  Term,  1876,  and  from  the  foll^ 
ing  opinion,  delivered  by  him,  the  appeal  was  taken. 
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Master. 

controversy  in  this  case  relates  to  a  stream  called 
"IVeasel  brook,  in  the  village  and  county  of  Passaic.     The 
complainant,  John  Watson,  has  been  the  owner,  since  1869, 
of  lands  crossed  by  this  brook,  and  has  carried  on  there  a 
faotory  or  mill  for  the  bleaching  of  goods.     Next  above  on 
tlie  stream,  and  adjoining  Watson's  lands  on  the  north,  are 
tlie  premises  of  the  defendants  "  The  Acquackanonk  Water 
Company,"  who,  in  or  about  the  fall  of  1871,  began,  and  in 
or  ctbout  May,  1872,  completed,  their  works  on  their  prem- 
ises,   for  the  purpose  of  supplying  the  village  of  Passaic 
witli  water.     The  Dundee  canal,  whose  waters  are  drawn 
from  the  Passaic  river,  is  at  this  place  quite  near  to  and 
rans  in  the  same  general  course  as  the  brook.     The  com- 
pany's works  were  a  dam  built  across  the  stream,  for  the 
collection  of  a  body  of  water,  and  an  engine  or  pump-house 
to  raise  the  water  so  collected  into  a  distributing  reservoir 
above.    The  pump-house,  situated  below  the  dam  and  eight 
or  nine  hundred  feet  above  the  bleachery,  was  built  upon 
the  strip  of  land  between  the  canal  and  the  brook,  and  was 
intended  to  be  driven  by  water  drawn  from  the  former  and 
^^ificharged  into  the  latter ;  the  level  of  the  canal  being  con- 
siderably higher  than  the  level  of  the  brook.     On  the  30th 
of  May,  1872,  the  complainant  exhibited  his  bill  setting 
forth  his  ownership  of  the  bleachery  and  lauds,  and  his 
^^l^te  in  the  water  of  the  stream,  alleging  that  it  was  neces- 
^^'y,  for  the  purpose  of  successfully  or  profitably  carrying 
^^  the  business  of  his  bleachery,  to  have  pure,  clear  water 
^  Use  in  the  process  of  bleaching ;  that  the  brook  was  a  nat- 
^^1  water-course,  remarkably  well  adapted  to  the  use  of  his 
"*eachery,  and  that  it  had  been  so  used  for  the  previous  nine 
y^ra;  that  the  diversion  of  the  pure  spring  waters  of  the 
prook,  and  the  letting  into  its  channel  of  the  mixed  or 
^Pure  waters  of  the  canal,  would  deprive  him  of  the  water 
^^^ceesary  for  his  bleachery,  and  render  his  factory,  then 
^^rth   over    $76,000,  comparatively    valueless;    that   the 
^^fendantB  had  procured  from  him  no  consent  to  their  pro- 
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posed  diversion  and  contamination  of  the  brook,  but  ha 
been  notified  to  the  contrary.     The  bill  asked  for  an  injun 
tion,  and  that  the  dam  might  be  decreed  to  be  reduced.   0 
the  filing  of  the  bill  an  injunction  was  allowed  by  the  1 
chancellor  restraining  the   defendants   as  follows:    Fro 
diverting  any  of  the  waters  of  the  Weasel  brook  from  t 
lands  of  the  said  Watson,  and  from  pumping  the  water 
said  brook  out  of  the  stream  thereof  before  it  reaches  tt 


lands  of  said  Watson,  for  the  purpose  of  diverting  it  fro 
his  lands,  or  for  any  other  purpose  whatever  which  won 
interfere  with  the  natural  flow  of  the  water  in  said  strea^ 
through  said  Watson's  lands,  and  from  doing  all  acts  a 
things  whereby  the  waters  of  said  bl'ook  may  be  prevent 
from  flowing  in  their  natural  state  and  condition  and 
their  natural  channel  in  and  through  his  lands,  and  frcr* 
discharging  any  waters  from  the  Dundee  canal  or  tliae 
Passaic  river  into  said  brook,  and  from  mixing  any  otbi.  ^r 
waters  with  the  waters  of  said  brook  than  those  whi^i^l 
naturally  have  been  accustomed  to  run  in  the  bed  of  tli^^e 
stream  thereof. 

The  injunction  so  issued  has  ever  since  continued  to  b©  ^^ 
force.  The  water  company  have  conformed  to  it  with^:^*^* 
suspending  their  operations.  The  water  of  the  brook 
been  used  to  drive  the  wheel  of  the  pump-house  and  t 
returned  to  the  brook,  while  the  water  of  the  Dundee  ca.*^*-^^ 
has  been  pumped  into  the  reservoir  for  the  supply  of  ^  *^® 
village,  thus  reversing  or  exchanging  the  courses  origin^*'^  V 
intended. 

The  defences  set  up  in  the  answer  are : 

First — That  the  complainant  did  not  own  the  full  fee  of  ^^® 
bleachery  premises,  inasmuch  as  a  widow's  right  of  do^^^*^ 
existed  therein,  and  that  she  had  given  a  license  to  the  c^^*'^" 
pany  to  use  their  works  as  constructed. 

Second — That  the  complainant  did  not,  in  fact,  use  't'^® 
water  of  the  brook  for  his  bleachery,  as  alleged  in  his  t^  *-'*'» 
but  that  he  used  the  waters  of  the  Dundee  canal,  and  ^'^  ^ 
the  waters  of  a  spring  on  his  premises. 
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Third — That  the   brook  water8  were   not   pure   spring 
I,  as  claimed  in  the  bill,  and  that  the  canal  waters 
t,  in  fact,  as  pure  and  good  for  bleaching  purposes  as 
those  of  the  brook. 

l^'ourth — That  the  complainant  is  equitably  estopped  from 

relief  in  this  court  by  his  conduct  in  standing  by  and  seeing 

the  works  built  at  great  cost,  for  useful  public  purposes,  by 

an  incorporated  company,  without  remonstrance  or  warning 

on  his  part. 

Fiflh — That  the  water  company  had  constructed  their 
'Works  through  the  representations  and  covenants  of  their 
grantor,  in  error  or  ignorance  of  complainant's  rights,  and 
without  knowledge  that  he  had  rights  which  could  be 
iiijured  by  their  works.  That  the  injury,  in  fact,  to  the 
complainant,  by  the  proposed  use  of  the  works,  would  be 
remote  and  trivial,  and  that  the  prevention  of  such  use 
'Would  make  their  works  measurably  valueless. 

The  testimony  in  the  case  is  exceedingly  voluminous,  fiU- 
^^g  nearly  five  hundred  printed  pages.  I  have  given  much 
time  and  attention  to  the  examination  of  it  in  connection 
^ith  tlie  very  full  and  able  briefs  of  the  counsel  on  both 
Bides,  and  the  conclusion  I  have  reached  is,  that  the  com- 
plainant is  entitled  to  have  the  injunction,  substantially  as 
issued,  decreed  to  be  perpetual,  with  the  costs  of  his  suit,  but 
*'hat  no  directions  should  now  be  made  looking  to  a  reduc- 
tion of  the  dam.  Further  application,  if  necessary,  in  regard 
^  U  may  be  made  under  leave  reserved  for  that  purpose. 

This  conclusion  is  required,  T  think,  under  the  facts  of 
^he  case,  by  the  elementary  and  established  principles  of  law 
^^lating  to  the  use  of  running  waters  and  to  the  subject  of 
^^^itable  estoppel.  Chancellor  Kent,  in  his  Commentaries 
v^ol.  m,  §  52),  lays  down  these  principles  as  to  the  former, 
^very  proprietor  of  lands,  he  says,  on  the  banks  of  a  river, 
*^^  naturally  an  equal  right  to  the  use  of  the  water  which 
**^^W8in  the  stream  adjacent  to  his  lands,  as  it  was  wont  to 
J*^>  without  diminution  or  alteration.  No  proprietor  has  a 
^8^t  to  use  the  water  to  the  prejudice  of  other  proprietors 
24 
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above  or  below  him,  unless  he  has  a  prior  right  to  divert  i 
or  a  title  to  some  exclusive  enjoyment.  He  has  no  propert 
in  the  water  itiself,  but  a  simple  usufruct  while  it  passes  alonj 
Aqua  currit  et  debet  currere  ut  currere  solcbat^  is  the  language  o 
the  law.  Though  he  may  use  the  water  while  it  runs  ove 
his  land,  as  an  incident  to  the  land,  he  cannot  unreasonabl 
detain  it  or  give  it  another  direction,  and  he  must  return  i 
to  its  ordinary  channel  when  it  leaves  his  estate ;  withoi 
the  consent  of  the  adjoining  proprietors  he  cannot  divert  c 
diminish  the  quantity  of  water  which  would  otherwis 
descend  to  the  proprietors  below,  nor  throw  the  water  bac! 
upon  the  proprietors  above,  without  a  grant  or  an  unintei 
rupted  enjoyment  of  twenty  years,  which  is  evidence  of  ii 
The  owner  must  so  use  and  apply  the  water  as  to  work  n 
material  injury  or  annoyance  to  his  neighbor  below  bin 
who  has  an  equal  right  to  the  subsequent  use  of  the  sam 
water.  Streams  of  water  are  intended  for  the  use  and  com 
fort  of  man,  and  it  would  be  unreasonable  and  contrary  t 
the  universal  sense  of  mankind  to  debar  every  riparian  pre 
prietor  from  the  application  of  the  water  to  domesti* 
agricultural  and  manufacturing  purposes,  provided  the  ue 
of  it  be  made  under  the  limitations  which  have  been  mei 
tioned,  and  tliere  will  no  doubt  inevitably  be,  in  the  exercia 
of  a  perfect  right  to  the  use  of  the  water,  some  evaporatic 
and  decrease  of  it,  and  some  variations  in  the  weight  ar 
velocity  of  the  current.  But  de  minimis  non  curat  leXj  and 
right  of  action  by  the  proprietor  below  would  not  necess 
rily  flow  from  such  consequences,  but  would  depend  upc 
the  nature  and  extent  of  the  complaint  or  injury,  and  tl 
manner  of  using  the  water.  All  that  the  law  requires  of  tl 
party  by  or  over  whose  land  a  stream  passes  is,  that  9 
should  use  the  water  in  a  reasonable  manner,  and  so  as  m 
to  destroy  or  render  useless,  or  materially  diminish  or  afe 
the  application  of  the  water  by  the  proprietors  above, 
below  on  the  stream. 

The  number  of  adjudged  cases,  involving  the  rights  - 
contending  proprietors,  to  be  found  in  the  reports,  is 
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3,  and  many  of  them  have  been  referred  to  by  counsel, ' 
tut:   I  do  not  find  anything  in  conflict  with  the  statement  of 
th^   law  as  above  made  by  Chancellor  Kent. 

Tlie  difficulties  presented  by  the  cases  grow  out  of  the 
ap-plication   of  the  rules  so  enumerated,  and   not  in   re- 
gar<l    to  the  rules  themselves.     In  the  present  case  I  am 
convinced  by  the  evidence  that  the  stream  is,  in  the  legal 
sense,  a  natural  water-course;   that  the  water  in  it  being 
xi^ainly,  if  not  entirely,  spring  water,  and  more  than  usually 
pHT'e   and  clear,  is  peculiarly  well  fitted  to  the  purposes  of 
teaching ;  that  the  complainant,  ever  since  1869,  has  been 
the    owner  of  the  factory  premises  over  which  the  stream 
passes,  and  that  he  has  made  use  of  it  to  an  important  extent 
in    his  bleachery ;   that  the  water  in  it  is  more  valuable  to 
^ina  in  its  native  and  customary  state  than  it  would  be  if 
JJ^ixed  with  the  water  of  the  canal,  or  than  the  water  of  the 
<^nal  would  be  if  substituted  for  it,  as  the  company  origi- 
nally designed ;   that  the  premises  of  the  complainant,  and 
the  adjoining  premises  of  the  company,  were  previously  the 
P^^perty  of  one  owner,  and  from  him  came  by  grants,  first 
to    tVie  complainant  and  afterwards  to  the   company,  the 
latter  taking  with  constructive  and  actual  notice  of  the  com- 
plainant's ownership  and  rights  in  the  stream.     It  is  insisted 
^pon  in  the  answer,  and  was  strongly  urged  in  the  argu- 
^^nt,  that  the  complainant's  allegation  that  he  drew  water 
">^  bleaching  purposes  from  the  stream  was  untrue,  and  that 
the    pipe  through  whicli  the  water  is  testified  l)y  the  com- 
plainant's witnesses  to  have  been  drawn,  did  not,  in  fact, 
®^^t,  or  was  not,  in  fact,  so  used.     But  I  cannot  doubt  that 
^"^    defendants  are  in  error  on  this  question  of  fact.     The 
ptt>of  IB  too  explicit,  and  the  use  too  probable,  in  itself  con- 
*^dei»ed,  to  permit  me  to  doubt  that  the  water  was  so  used. 
^^  this  state  of  things  I  am  unable  to  see,  under  the  settled 
P^Uciples  of  law  above  cited,  how  the  company  could,  with 
*^y  color  of  right,  without  the  consent  of  the  complainant, 
*^vert  the  stream,  or  a  large  part  of  it,  and  discharge  into  it 
*^  ^viter  of  the  canal.    No  right  to  do  so  can  be  contended 
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ought  to  be  silent.  When  silence  becomes  a  fraud,  he 
o  is  led  by  it  ignorantly  or  innocently  to  rest  upon  his 
title,  believing  it  to  be  secure,  and  to  expend  money  and 
rna.ke  improvements  upon  his  property,  without  the  timely 
'^^'aming  he  should  have  had  to  dispel  his  illusion,  will  be 
protected  by  estoppel  against  the  denial  of  his  title.  But  I 
am  of  opinion  that  the  evidence  in  this  case  does  not  war- 
rant the  finding  of  fraudulent  silence  on  the  part  of  the 
oomplainant.  The  testimony  on  this  subject  is  mainly  that 
of  the  parties  themselves,  and,  while  to  some  extent  conflict- 
ing', may  easily  be  reconciled  with  intentional  truthfulness 
on  l)oth  sides. 

I  shall  not  discuss  or  review  it.     The  result  of  it,  in  my 
jxiclgmentj  is  that  there  was  a  mutual  misunderstanding, 
"^^tiich  would  not  have  occurred  but  for  the  error  of  the  com- 
pany's officers  as  to  the  complainant's  rights  in  the  stream, 
error  mentioned  in  the  answer,  and  which  seems  to  have 
^n  one  partly  of  law  and  partly  of  fact,  but  for  which  I 
of  opinion  the  complainant  cannot  be  held  responsible 
the  ground   of  concealment  or  of  silence.     What  is 
admitted  to  have  taken  place  at  the  interview  between  the 
complainant  and  the  company's  president  was  sufficient  to 
*^ave  put  the  latter  upon  inquiry,  and  is  inconsistent,  I  think, 
^i^th  the  view  that  any  purpose  existed  in  the  complainant 
otlier  than  to  stand  upon  his  rights  as  a  proprietor  in  the 
stream.    What  such  rights  were,  was  matter  of  law.     The 
P^tjprietorship  itself   was   patent   and    known.     That  the 
Actual  mode  and  extent  of  his  use  of  the  stream  were  not 
Manifest  cannot  divest  or  impair  his  right  to  have  it  run  in 
Its  natural  condition  or  course.     The  inference  deducible 
from  the  open  and  visible  construction  of  the  works  w^as  not 
^^  an  intention  on  the  company's  part  to  deprive  the  com- 
plainant of  his  property  or  rights,  but  to  make  a  legitimate 
^86  of  their  own.    So  far  as  the  dam  and  other  works  could 
^^  made  available   for  the    company's  purposes  without 
Unduly  or  essentially  interfering  with  those  which  the  com- 
P'^inaut  was  entitled  to  exercise  (and  that  to  some  valuable 
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Holcombe  v,  Holcombe.        Yard  v.  Yard. 

Hiram  Holcombb,  executor,  &c.,  respondent, 

and 
JosiAH  Holcombe,  appellant. 

Motion  by  Mr.  ShipmaUj  on  behalf  of  the  respondent  to 
dismiss  an  appeal  because  only  one  of  tyro  executors  had 
Brought  such  appeal.  The  petition  showed  that  the  other 
executor  declined  to  join  in  the  appeal. 

Jfr.  Shipman  cited  Todd  v.  Daniel,  16  Pet  521 ;  Owings  v. 
Kingcannon,  7  Pet  899 ;  Forgay  v.  Comad,  6  Haw.  201. 

J!fr.  J.  JR.  Emery,  contra. 

X^EB   CUBIAM. 

The  practice  in  such  cases  as  established  in  this  court  has 
al^^^ays  been  to  require  all  parties  interested  to  join  in  the 
petition,  and  then,  if  any  one  declines  to  proceed,  to  apply 
for  a  summons  and  severance.     An  amendment  of  the  peti- 
tion may  be  allowed  for  the  purpose  of  adding  the  other 
executor  as  a  formal  party,  and,  if  necessary,  the  prosecut- 
ii^g  executor  may  then  apply  for  a  summons  and  severance. 


v^--\ 


Archibald  W.  Yard  and  others,  appellants, 

and 

^^DOLPH  H.  Moore,  executor  of  Joseph  Yard,  and  others, 

respondents. 

-^r.  JE.  L.  Campbell  and  Mr.  A.  Browning,  for  appellants. 

-^T.  O.  D.  W.  Vroom  and  Mr.  James  Wilson,  for  respond- 
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French  v.  Claflin. 


Per  Curiam. 

This  decree  unaDimously  affirmed,  for  the  reasons  givi 
by  the  chancellor  in  the  case  below,  in  12  C.  JE.  Ghr.  114. 


Joshua  A.  French,  appellant, 

and 
Aaron  Claflin,  respondent. 


Mr.  C.  H.  Winjieldy  for  appellant 

Mr.  Jacob  Weart^  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  gi"^ ^en 

by  the  chancellor,  in  his  opinion,  in  1  Stew.  888. 


CASES 


ADJUDGED    IN 


HE  COURT  OF  CHANCERY 


OP 


THE  STATE  OF  NEW  JERSEY, 


MAY  TERM,  1878. 


Theodore  Runyon,  Esq.,  Chancellor. 


BRAHAM  V.  Van  Fleet,  Esq.,  Vice-Chancellor. 


George  F.  Lee 

V. 

:k  West  Jersey  Land  and  Cranberry  Company. 


^  mortgagor  of  a  mortgage  made  payable  in  one  year,  is  not  enti- 

to    any  benefit  from  a  subsequent  agreement  made  between  the 

'^S^gee  and  his  assignee,  extending  the  time  of  payment  on  condi- 

^  of   the  mortgagee's  guaranty  and  the  prompt  payment  of  the 

«Teat- 

^'  Where  a  mortgagee  guarantees  an  overdue  mortgage,  his  assignee 
iU8t  foreclose  after  notice  to  proceed  at  the  mortgagee's  expense. 


Oi^  bill  to  foreclose.     On  final  hearing  on  pleadings  and 
proofe, 

**".  r,  JJ".  Budley^  for  complainant. 
'""'•  -P.  L.  VoorheeSy  for  defendants. 
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The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage,  dated' F* 
ruary  21st,  1676,  for  §15,000  and  interest,  given  by    "tlie 
defendants  to  John  Ivessler,  Jr.,  upon  land  in  Burlingc"t on 
county.     It  is  payable  in  one  year  from  its  date.     The    l>ill 
was  tiled  on  the  4tli  of  May,  1877.     The  complainant  holds 
the  mortgage  by  assignment  dated  March  loth,  1876,  fi'Oin 
the  mortgagee,  who  assigned  it  to  him,  together  with   oor- 
tain  shares  of  the  ca])ital  stock  of  the  defendants,  as  seeai'ity 
for  a  loan  of  §15,000  made  to  him  by  the  complainaxiit. 
Kessler  at  the  same  time  guaranteed  the  payment  of    t:he 
mortgage  to  the  complainant.    Contemi)oraneou8ly  with   the 
delivery  of  the  assignment,  the  defendants  gave  to  the  eoin- 
plainant  a  <leclaration,  under  their  corporate  seal  and  siir'^*'^^ 
by  their  president,  that  they  had  received  notice  that    iiw 
assii^nment  of   the   morti^aije  was  about   to  be   made     hy 
Kessler, -'the  oAvner  and  holder"  thereof,  to  the  complain- 
ant; that  the  sum  of  §15,000,  the  amount  of  the  principi*' 
of  the  mortgage,  was  still  owing  thereon,  with  interest  frouci 
the  21st  of  February,  187C,  and  that  they  had  no  cbar^^^' 
demand,  i)lea  or  set-oif  u])on,  for  or  against  the  mortgage    ^** 
anv  Avav  or  manner  whatever.     When  the  assis^nment  \^'^^ 
made,  it  was  agreed  between  Kessler  and  the  complaint*  ** 
that  if  the  interest  should  be  i>aid  promptly,  half-yearly,    ^^ 
the  mortgage,  the  latter  would  hold  the  mortgage  for  t-*^ 
]>eriod  of  five  vears  from  the  date  thereof,  without  forecl^^^ 
ing  it;   and,  further,  that  Kessler  might,  on  giving  si?^^* 
days'  notice,  pay  §5,000  of  the  principal  of  the  mortga^*^' 
and  that,  on  such  payment,  the  complainant  would  re-a8si^^ 
the  stock  to  him,  or  to  such  person  or  persons  as  be  nii^^^ 
appoint,  and  hold  the  mortgage  and  guaranty  as  security  ^*^ 
the  balance  of  the  loan.     The  interest  which  became  ^^ 
on  the  mortgage  on  the  21st  of  Febiniary,  1877,  was  t^ 
paid  by  the  defendants,  though  they  were  notified  ^y^^^v, 
attorneys  of  the  complainant,  just  before  it  became  due, 
pay  it  when  it  should  become  due.     The  complainaut  th 
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called  on  Kessler,  the  guarantor,  for  it,  and  he  paid  it, 
accordingly,  on  the  5th  of  March  following. 

The  president  of  the  defendants,  according  to  the  testi- 
mony of  Mr.  Cheney,  declined  to  pay  the  interest  until 
after  he  should  have  made  an  investigation  as  to  what  had 
become  of  $300  of  the  loan  which  the  mortgage  was  made 
to  secure,  and  which  had  been  raised  for  the  benefit  of 
the  defendants.  Mr.  Cheney  says  that  after  the  president 
received  the  note  from  the  attorneys  in  regard  to  the  inter- 
t'st,  the  president  said  that,  before  paying  that  interest,  he 
would  like  to  know  to  whom  and  for  what  purpose  $300  of 
the  money  lent  by  the  complainant  to  Kessler  had  been 
paid,  as  he  had  always  been  in  doubt  as  to  the  disposition 
of  it,  and  that  he  really  believed  that  the  company  was  enti- 
tled to  a  credit  of  that  amount  on  account  of  the  interest  of 
the  mortgage ;  and  the  president  thereupon  inquired  of  the 
^complainant's  attorneys  on  the  subject. 

The  president  says  he  was  unable  to  obtain  the  informa- 
tion at  once,  and  that  one  of  the  attorneys  promised  to  get 
It  for  him.     But  it  appears  clearly,  by  the  evidence,  that  the 
information  referred  to  was,  by  direction  of  Kessler,  fur- 
liished  to  him,  in  writing,  as  early  as  about  the  29th  of 
December,  1876. 

The  demand  for  the  interest  is  dated  on  the  20tli  of  Feb- 
ruary, 1877,  and   the   interest   fell  due  on  the  next  day. 
Though  the  interest  was  tendered  to  the  complainant,  it  was 
liot  until  the  13th  of  March,  about  three  weeks  after  it 
^came  due.    Kessler  had  paid  it  to  the  complainant  on  the 
5th  of  March.     If  the  defendants  had  been  entitled  to  the 
benefit  of  the  agreement  between   the   complainant  and 
Kessler,   the   condition   on   which   the   extension    of  time 
depended  was  not  performed :    the  interest  was  not  paid 
promptly.     But  they  are  not  entitled  to  the  benefit  of  that 
^reement.     It  was  not  made  with  them,  nor  for  them.     It 
^as  an  agreement  between  the  complainant  and  Kessler. 
Tne  complainant  expressly  refused  to  deal  with  or  recog- 
^^ze  them  in  the  transaction  of  the  loan.     They  certified  to 
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liim  that  Kessler  was  the  owner,  as  well  as  the  holder,  of 
the  mortgage;  that  the  principal,  $15,000,  was  owing 
thereon,  and  that  they  had  no  charge,  claim,  demand,  pi 
or  set-off  upon,  for  or  against  the  mortgage,  in  any  way 
manner  whatever;  in  other  words,  that  it  was  a  bona  ffrf^^ 
valid  mortgage,  on  which  there  was  owing  to  Kessler  tl^e 
sum  of  $15,000  of  principal,  and  that  they  had  no  intere'St 
whatever  in  it. 

Again,  Kessler  guaranteed  the  payment  of  the  mortg-SLg-^ 
to   the   complainant.      On   the.  27th   of   March,   1877,      li<? 
expressly,  in  view  of  his  liability  as  guarantor,  by  a  writt:en 
communication  requested  the  complainant  to  proceed     t<y 
collect  the  money  due  on  the  mortgage,  declaring  that    lio 
believed  it  to  be  necessary,  for  his  protection  as  guarantor, 
that  it  should  be  done,  and  offering  to  indemnify  the  com- 
plainant against  the  expense  incident  thereto.     The  com- 
plainant was  not  at  liberty  to  disregard  this  notice,  but  was 
bound,  in  order  to  save  his  guaranty,  to  proceed  to  the  col- 
lection of  the  mortgage. 

There  will  be  a  decree  for  the  complainant  for  the  amotaut 
due  on  the  mortgaere. 


Stille  Chew 

r. 

Henry  Ferrari  and  wife. 

Tt  is  suflficient   to  sustain   the  defence  of  usury  if  the  weigl**    ^ 
evidence  be  in  its  favor. 


Bill   to  foreclose.      On  final  hearing  on  pleadings    ^^' 
proofs. 

Mr,  J,  D,  Pmicoasfj  for  complainant. 

Mr.  T.  E.  Ftrnch,  for  defendants. 
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The  Chancellor. 

The  answer  sets  up  the  defence  of  usury.     The  mortgage 
made  by  the  defendants,  Ferrari  and  wife,  to  Gilbert 
D.  Xeen.     It  is  dated  on  the  12th  of  January,  1874,  and 
was  made  to  secure  the  payment  of  $2,000,  in  one  year  from 
its  date,  with  lawful  interest.     Ferrari  testifies  that  he  was, 
vrhen  it  was  given,  in  possession  of  a  lot  of  land  in  AVcno- 
nali,  in  Gloucester  county,  which  he  had  agreed  to  buy  of' 
the  Mantua  Land  and  Improvement  Company,  at  the  price 
of  $400;  that  he  had  contracted  with  Keen  for  the  building 
by  the  latter  for  him  thereon  of  a  house,  for  the  price  of 
$1,450,  to  be  paid  when  the  building  should  be  completed; 
that,  before  the  house  was  finished.  Keen  called  on  him  for 
payment  of  the  contract  price,  to  enable  him  to  pay  the 
debts  which  he  owed  for  the  lumber;  that  he  told  Keen 
that  he  expected  soon  to  borrow  the  money  from  a  building 
society,  and  would  pay  him  as  soon  as  he  should  do  so;  that 
Keen  then  said  that  he  could  not  wait,  and  that  he  would 
find  some  one  to  lend  the  money ;  that  Keen  did  so ;  that 
l^e  found  Allen  S.  Morgan ;  that  Ferrari  went  to  see  Mor- 
gan on  the  subject,  and  it  was  then  agreed  between  them 
substantially  that  Morgan  should  lend  tq  Ferrari  $1,500,  for 
^  premium  of  $500;  that  the  agreement  was  that  Morgan 
should  pay  to  Keen  (to  whom  Ferrari  would,  when  the  house 
should  have  been  completed,  owe  $1,450  for  the  contract 
price  as  above  stated,  and  also  $50  for  extra  work,)  the  sum 
^f  $1,100,  and  pay  to  the  land  company  $400  for  the  lot, 
and  Ferrari  should  give  him  his  bond  and  mortgage  (to  be 
^ade  in  fuvor  of  Keen)  for  $2,000,  payable  in  one  year,  with 
interest  at  seven  per  6ent.  per  annum,  payable  half-yearly. 

The  bond  and  mortgage  were  made  in  favor  of  Keen, 
^ho  assigned  them,  on  the  next  day,  to  Morgan.  On  the 
Pring  of  the  bond  and  mortgage,  Ferrari  gave  to  Keen  his 
'^ote  for  $400  in  full,  with  the  $1,100  which  Keen  was  to 
^^ceive  from  Morgan  for  the  contract  price  and  the  amount 
^S'feed  to  be  paid  for  extra  work. 
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Morgan  swears  that  he  never  loaned  Ferrari  any  mon( 
whatever ;  that  the  transaction  which  resulted  in  his  obtaii 
ing  the  mortgage  was  entirely  between  him  and  Keen  (wl 
is  dead),  and  that  he  did  not  procure  the  making  of  tl 
mortgage  to  Keen.     His  testimony,  however,  is  very  uui 
isfactory.    He  swears  that  he  cannot  say  when  the  mortga, 
was  assigned  to  him,  and  that  he  paid  Keen  the  full  amoii^nt 
of  it,  partly  in  a  note  of  the  latter  and  partly  in  cash.    Ue 
cannot  say,  however,  what  the  amount  of  the  note  was,  L>ut 
swears  that   the   money  and   note  together  amounted      to 
$2,000.     He  subsequently  admits  that  he  paid  $400  for   ^he 
price  of  the  lot.     He  says  he  did  this  because  Keen  said  t:he 
lot  had  not  been  paid  for;  because  Keen  complained  t:.Iiat 
Ferrari  had  told  him  that  he  owned  the  lot,  and  he  says    he 
paid  the  money  to  make  the  title  good  and  the  mortg^igc 
good.     He  admits  that  he  held  a  note  for  $400,  given    by 
Ferrari  to  Keen,  which  had  been  partly  paid  off,  but  gives 
no  further  account  of  it.     That  is  undoubtedly  the  note    o^ 
which  Ferrari  speaks,  and  which  he  swears  he  gave  to  Ke^^n 
in  part  settlement  of.  the  claim  of  $1,500  for  the  contn3i-<'^ 
price  and  extra  w^ork. 

There  is  corroboration  of  Ferrari's  testimony  in  that  ^ 
Dr.  Bailey,  the  agent  of  the  land  company,  who  swears  tk  ^^ 
Morgan  paid  him  the  price  of  the  lot,  but  gave  no  reasc:^" 
for  doing  so;  and  that  he  gave  Morgan  the  deed  for  the  1(^^» 
while  Morgan  swears  that  he  never  had  it.  There  is  al^^ 
corroboration  in  the  fact  that  the  assignment  from  Keen  t^ 
Morgan  w^as  made  on  the  very  next  day  after  the  dayc^^ 
which  the  mortgage  was  executed. 

It  is  sufficient  to  sustain  the  defence  of  usury  if  tb*^ 
weight  of  the  evidence  be  in  its  favor.  Warwick  v.  Mn^' 
lait,  10  C.  E.  Gr,  188;  Kane  v.  Hibemia  Ins.  Co.,  10  V^^j 
697,  706.  The  usury  is  proved.  The  complainant  is  ent^' 
tied  to  recover  $1,500,  less  the  excess  of  interest  paid  ontl 
mortgage  and  the  amount  realized  by  him  in  the  suit 
the  bond.     He  is,  of  course,  entitled  to  no  costs. 
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Jacob  H.  Dawson 

V. 

Elkanah  Drake  and  others. 

rTnder  foreclosure  of  a  first  mortgage  of  $10,000,  to  which  the  holder 
^^  a  second  mortgage  of  $2,000  was  a  party,  the  premises,  worth 
^14,000,  were  sold  for  $10,000  to  the  first  mortgagee.  Upon  petition  of 
the  second  mortgagee,  alleging  that  he  had  refrained  from  bidding  at 
the  sale  on  account  of  representations  of  the  first  mortgagee,  and  also 
^^  a  third  person,  as  to  the  amount  each  would  offer,  a  resale  was 
opclered  on  the  petitioner's  giving  security  to  obtain  a  bid  of  $13,000. 
Actual  betterments  put  on  the  premises  since  the  sale,  and  taxes  paid, 
*<*  be  refunded,  with  interest,  to  the  first  mortgagee  before  the  pay- 
''^^tit  of  anything  on  account  of  the  second  mortgage. 


Sill  to  foreclose.     Petition  to  set  aside  8lierift''8  sale. 


r.  C.  F.  HiU,  for  petitioner. 


r.  G.  F.  Tattle^  for  complainant. 
TiiB  Chancellor. 


the  sheriff's  sale  under  the  execution  in  this  cause, 

Q^  complainant,  who  was  the  holder  of  the  first  mortgage 

^'^^  first  encumhrance),  purchased  the?  mortgaged  premises, 

••^liioh  were  a  house  and  lot  in  Newark,  for  ^10,000.     The 

*bef5ff  hag  ^ot  yet  delivered  the  deed.     There  was  then  due 

^^    the  complainant's  mortgage  the  sum  of  $11,095.25,  or 

^ner^eabouts.     The  petitioner  was  the  holder  of  the  second 

^^oi^gage  (which  was  the  second  encumbrance  on  the  prop- 

^^y^j  and  there  was  due  on  it  the  sum  of  $2,112.25,  or 

thereabouts.     The    property,  according    to    the   evidence, 

^onlj  have  been,  and  would  now  be,  cheap  at  $14,000. 

^Hough  the  petitioner  was  present  at  the  sale  he  did  not  bid, 

^^d  he  does  not  appear  to  have  taken  any  step  to  get  bid- 

^^^*^-  The  reason  which  he  offers  for  this  seeming  inactivity 
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and  inattention  to  his  interest,  is,  that  bo  relied  on  assur- 
ances received  by  him  from  the  complainant,  l>eforc  the  sale, 
that  there  would  be  such  a  competition  for  the  property  as 
would  secure  his  claim :  that  there  was  a  person,  whom  he 
named,  Mr.  Horace  A.  Ilall,  who  would  give  §13,000  for  it, 
and  that  he  himself  would  authorize  his  solicitor  to  bifl  it 
up  to  813.500.     Mr.  Hall  has  been  sworn  as  a  witness  on 
this  application,  ami  it  appears  that  he  was  indeed  willing 
to  give  that  amount,  and  so  informed  the  complainant,  and 
is  now  willing  to  bid  $14,000  for  the  property  if  a  resale  be 
ordered.     Though  he  was  present  at  the  sale,  he  did  not 
bid.     He  testifies  that  he  had  an  understanding  with  tb€ 
complainant,  who,  though  he  knew  that  he  was  willing  to 
give  $13,000  for  the  property,  had  agreed  that  he  should 
have  it  at  the  amount  of  the  complainant's  debt,  interest, 
costs  and  sherift's  fees.     He  testifies  that  the  reason  why  be 
did  not  bid  at  the  sherifi"s  sale  was  that  he  understood  tb^ 
complainant's   solicitor   to  propose  that,  in  order  to  save 
sherift^'s  fees  he  should  not  do  so,  but  should  leave  it  to  th^ 
complainant's  solicitor  to  do  the  bidding,  in  order  that  tti^ 
property  might  be  bought  in  at  as  low  a  price  as  possible- 
He  swears  that  but  for  this  understanding  as  to  the  bidding 
on  which  he  rested,  ho  would  have  bid  at  the  sale  Jll,7&^* 
There  appears  to  be  no  good  reason  to  doubt  that  the  ^^' 
tioner  did  rely  on  the  statements  made  by  the  complain*  ^ 
to  him  before  the  sale  as  to  the  demand  for  the  proper^? 
and   the   competition   which  would   surely  be  conseque?^^ 
thereon.     The   witnesses    on    both    sides    are    all    higl^  *- 
respectable,  and  the  contradictions  in  their  testimony  »-  ^ 
evidently  due  to  a  difference  of  recollection.     It  is  unnec^^^ 
sarv  to  consider  the  testimony  in  detail,  or  to  make  a^^^ 
comparison,  for  the  fact  appears  clearly  that,  through  a  ve-^^ 
natural  reliance  upon  what  was  said  to  him  by  the  cor^^ 
plainant,  in  respect  to  the  prospects  of  the  sale  of  the  pro^ 
erty,  the  petitioner  took  no  steps  to  protect  his  interest,  at^^ 
that,  through  his  reliance  on  what  he  understood  to  be  tfc^ 
agreement  between  him  and  the  complainant,  Mr.  Hall 
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t  the  sale  as,  otherwise,  he  would  have  done.  The 
ant'e  son,  Jacob  H.  Dawson,  Jr.,  entered  into 
1  of  the  property  on  the  afternoon  of  the  day  of 

and  proceeded  to  make  repairs  and  cause  other 
be  done  to  the  liouse,  at  a  cost,  as  he  testifies,  of 
of  which  $313.12  were,  he  says,  for  necessary 
nd  work  for  the  permanent  improvement  of  the 
The  complainant,  also,  after  the  sale,  paid  the 
the  property,  which  were  in  arrear,  and  on  which 
^'as  running  at  the  rate  often  per  cent,  per  annum, 
int  so  paid  by  him,  with  lawful  interest  thereon, 
J  charged  on  the  premises  for  his  benefit,  in  case  of 
d  the  amount  of  the  expenditure  which  Jacob  11. 
Jr.,  made  for  repairs  and  other  work  done  to  the 

so  far  as  it  added  to  the  value  of  the  property, 
e  charged  thereon,  with  interest,  for  his  benefit, 
will  be  a  reference  to  ascertain  the  amount  paid  by 
>lainant  for  taxes  and  interest  thereon,  and  the 
lue  to  Jacob  II.  Dawson,  Jr.,  for  his  expenditures 
1  betterments  of  the  premises. 
le  will  be  ordered  on  terms  that  the  petitioner  give 
h  sufficient  surety  or  sureties,  to  bid,  on  the  resale, 
or  the  property,  and  take  it  at  that  price,  if  neces- 
)rder  that  the  property  may  bring  that  sum  at  least 
sale.  On  the  resale  the  amounts  paid  for  tax  and 
md  for  betterments,  with  interest  thereon,  and  the 
he  sale  already  made  and  the  costs  of  this  appli- 
ill  be  charged  on  the  property  in  advance  of  the 
lue  the  petitioner. 


John  A.  Osborn 

V. 

Catharine  A.  Osborn  and  others. 

umption  of  a  resulting  trust  arises  from  a  wife's  possession 
»  under  a  voluntary  conveyance  by  her  husband.  . 
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Bill  for  relief.     Motion  to  dissolve  injunction,  on  bill  and 
answer  and  affidavits  on  both  sides. 

3Tr.  Leon  Abhett^  for  the  motion. 
Mr,  W,  H.  Vrcdenburgh^  contra. 


1 11^ 


The  Chancellor.  \:-'%\\ 


The  bill  is  filed  to  establish  a  trust  in  favor  of  "the  coBa- 
plainant  and  his  family"  in  a  mortgage  held  by  his  wiftj 
one  of  the  defendants.     The  mortgage  was  received  by  b®^ 
on  or  about  the  10th  of  April,  1875,  on  account  of  the  pi^^' 
chase-money  of  a  farm  of  fifty  acres,  in  Monmouth  couatj' 
to  which  she  had  the  title,  and  which  was  then  sold  aO^ 
conveyed  by  her.     The  farm  w£w,  on  the  13th  of  Octob^^^ 
1871,  owned  by  the  complainant,  and  it  was  then  convey^^ 
by  him  to  his  wife's  father,  to  the  end  that  the  latter  shoulj^ 
convey  it  to  the  complainant's  wife,  which  was  done  acco 
ingly  on  the  same  day.     The  conveyance  from  the  co 
plainant  to  his  father-in-law  was  entirely  voluntary.    Tt^ 
bill  alleges  that  it  was  made  and  accepted  to  secure,  in  vie 
of  the  complainant's  incapacity  for  business,  a  permane 
home  for  himself  and  his  family  against  future  continge 
cies;  that  the  conveyance  by  the  grantee  in  that  deed  to 
complainant's  wife  was  made  in  order  to  carry  that  inte 
tion  into  efiect,  and   that  tlie  mortgage  in  question 
taken  by  the  wife  on  the  express  understanding  that  it 
to  be  an  investment  for  the  support  of  the  complainant  ai 
his  iamily. 

The  answer  denies  all  the  equity  of  the  bill.     It  alleg^^^ 
that  the  conveyance  of  the  farm  was  made  by  the  complai 
ant  to  his  father-in-law  in  order  that  the  latter  might  co 
vey  the  property  to  the  complainant's  wife,  as  and  for  h 
own  property  absolutely;  that  it  was  so  conveyed  to 
was  held  by  her  accordingly,  and  that  she  sold  and  cc^ 
veyed  it  as  her  own  absolute  property,  and  received 
mortgage  on  account  of  the  purchase-money  fop  her  a 
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and  that  she  neither  received  nor  held  either  the  prop- 
er the  mortgage  on  any  trust  whatever, 
le  parties  litigant  are  living  separate  from  each  other, 
the  bill  and  answer  present  charges  and  counter-charges 
(faithfulness  to  the  marriage  relation  by  the  one  against 
►ther.  The  wife  is  living  in  the  city  of  New  York,  and 
he  custody  of  the  children  of  the  marriage,  whom  she 
tains.  It  appears  by  the  bill  and  tlie  affidavits  which 
been  submitted  by  the  complainant  (both  parties  read 
ivits  on  this  motion,  without  objection)  that  he  relies 
ely  on  parol  proof  to  establish  the  alleged  trust.  Such 
ince  is  not  competent  to  establish  a  trust  in  the  land, 
^ceive  it  would  be  in  contravention  of  the  statute  of 
Is.  No  resulting  trust  arose  from  the  voluntary  con- 
ace  by  the  complainant  to  his  wife. 
".  Hill  gives  it  as  the  clear  result  of  the  authorities  that 
e  a  person  being  a  stranger  in  blood  to  the  donor,  and 
tiari  if  connected  with  him  by  blood,  is  in  possession  oi 
^tate  under  a  voluntary  conveyance  duly  executed,  the 
fact  of  his  beino^  a  volunteer  will  not  of  itself  create 
^resumption  that  ho  is  a  trustee  for  the  grantor,  but  he 
be  considered  entitled  to  the  enjoyment  of  the  benefi- 
interest  unless  that  title  is  displaced  by  sufficient 
5nce  of  an  intention  on  the  part  of  the  donor  to  create 
8t  He  adds  the  observation  of  the  lord  chancellor  in 
V.  Fountain^  3  SwansL  590,  591,  that  such  donee  need 
)ring  proofs  to  keep  his  estate,  but  the  plaintift'  must 
y  proofs  to  take  it  from  him.  He  further  says  that 
I  declarations  cannot  be  received  in  evidence  to  estab- 
!;hc  trust,  for  in  those  cases  there  exists  no  resulting  or 
imptive  trust,  and  the  admission  of  such  evidence 
Id  be  for  the  purpose  of  contradicting  t]je  written 
ument  and  establishing  a  trust  by  parol  in  the  very 
I  of  the  statute  of  frauds.  Hill  on  Trustees  106,  107. 
here  the  case  is  grounded  on  actual  or  constructive 
1,  allegations  of  which  are  contained  in  the  bill,  parol 
irations  are  admissible  in  support  of  those  allegations ; 
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but  no  fraud  is  alleged  in  this  case.  Nor  will  the  fact  'thtf 
when  the  conveyance  was  made,  the  parties  were  husbaod 
and  wife,  withdraw  the  transaction  from  the  operation  ot 
the  statute  of  frauds.     Perry  on  Trusts^  §  164. 

The  mortgage  is  for  part  of  the  purchase-money  of  the 
land,  and  if  the  trust  cannot  be  established  as  to  the  land, 
parol  proof  of  a  trust  in  the  land  will  not  avail  to  establish 
a  trust  in  the  proceeds  of  the  sale  of  it.     It  may  be  added  -> 
that  the  complainant's  wife  absolutely,  unqualifiedly  aa^ 
explicitly  denies  the  existence  of  the  alleged  trust,  as  we  ^ 
as  to  the  mortgage  as  in  the  land. 

The  injunction  will  be  dissolved,  with  costs. 


Francis  Ekings 

v. 

Mary  Murray  and  others. 

A  sheriff  may  convey  to  the  assignee  of  a  purchaser  of  lands  sold 
execution  at  law  or  in  equity,  and  such  grantee  is  entitled  to  a  writ 
assistance. 


Motion  for  writ  of  assistance. 
Mr,  J.  IL  Rogers,  for  the  motion. 
Mr,  E,  Stevenson,  contra. 

The  Chancellor. 

It  appears  by  the  petition  that  the  petitioner  is  tl^^ 
grantee  named  in  the  sheriff's  deed  for  the  mortgagr^^ 
premises  sold  under  the  writ  of  feri  facias  issued  in  tl'*^^^ 
cause,  but  he  was  not  the  purchaser  at  the  sale.  The  prc'I^ 
erty  was  struck  oft'  to  the  complainant,  who  directed  t^^ 
sheriff*  to  convey  it  to  the  petitioner.     The  defendant,  Ma*  ^- 
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Murray,  remains  in  possession,  notwithstanding  the  order 
for  possession  in  favor  of  the  petitioner  was  duly  served 
upon  her ;  and  she  resists  this  motion  for  a  writ  of  assist- 
ance on  the  ground  that  the  petitioner  has  not,  under  the 
sheriff's  deed,  since  he  was  not  the  purchaser  at  the  sale, 
any  lawful  title  to  the  property.  The  purchaser  of  land  at 
a  sheriff's  sale  under  execution  at  law  or  in  equity,  may 
assign  his  bid,  and  the  sheriff  may  lawfully  convey  the  prop- 
erty to  the  assignee  accordingly.  The  deed  in  such  case 
will  pass  to  the  assignee  as  good  and  valid  a  title  as  it  would 
have  passed  to  the  purchaser  had  it  been  made  to  him.  The 
petitioner  is  entitled  to  the  writ  of  assistance. 


Thk  Union  Building  Loan  Association  of  New  Brunswick 

V. 

TffE  Masonic  Hall  Association  of  New  Brunswick,  and 

others. 

*  -  Building  loan  associations  have  power  to  loan  money  on  the  same 
^^^Urity  as  individuals,  notwithstanding  their  usual  mode  is  to  require 
*»*^  borrower  to  assign  their  own  stock  as  collateral  to  his  mortgage. 

2-  Where  several  loan  associations  made  concurrent  loans  on  the 
^^e  building, — Ileldy  that  no  implied  obligation  on  all  of  them  to 
'^Uire  such  assignment,  arises  from  the  fact  that  some  of  them  did 
^  >   and  that  the  equality  of  such  as  did  not  was  not  thereby  affected. 

^-  If  such  stock  has  been  assigned,  it  must  be  sold  first,  and  the 
*^<iunl  applied  on  the  mortgage. 

^-  Fines  for  delinquency   (secured   by   the  mortgage)   in    paying 
^tithly  installments  on  such  stock,  after  assignment  as  collateral 
^^Xirity  for  the  mortgage-money,  do  not  cease  on  filing  a  bill  to  fore- 
*^^^  the  mortgage  to  which  the  stock  is  collateral. 


iill  to  foreclose.     On  final  hearing  on   pleadings  and 
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Air,  S,  D.  Grimstcad,  for  complainant. 

Mr,  A,  V,  S'chenc'L\  for  the  Masonic  ITall  Association. 

31r.  W,  Strom/,  for  tlie  Mutual  Loan,  Empire  Building  ao^ 
Loan,  and  Manufacturers  and  Mechanics  Building  ao^ 
Loan  Associations. 

Mr.  JX  li,  Boice,  for  the   ITome   and   New   Bruuswi*-^*^ 
Building  and  Loan  Associations. 

Mr,  (\  T.  Gnrcnhovcn,  for  the  Raritan  Building  and 
Association. 

Mr,  W,  P.  Vaorhfcs,  for  the  Citizens  Loan  Association. 

The  Chancellor. 

A  number  of  buildinc:  loan  associations  in  the  citv 
New  I5runswick  agreed  to  lend  money  to  the  Masonic  III 
Association  r>f  that  phu-e,  on  security  of  mortgage  of  tfc^- 
real  estate  of  the  borrower.  The  mortgages  were  to 
concurrent  liens  on  the  property.  The  mortgages  by  whic 
the  repayment  of  the  loans  was  secured  were  in  the  for 
usual  among  such  associations,  and  in  accordance  with  ther 
well-known  methods.  That  which  was  given  to  the  coi 
plainants  acknowledged  that  the  Masonic  Hall  Associatic^^^ 
owed  to  the  building  loan  association  the  sum  of  $50,00 
and  "for  the  better  securing  and  more  sure  payment  oi 
that  money,  and  in  consideration  of  one  dollar,  convevi 
the  premises  to  the  latter  association,  with  the  followii 
proviso:  "that  if  the  party  aforesaid  of  the  firet  part  (tt 
mortgagors),  or  their  successors,  do  and  shall  well  and  tru 
pay,  or  cause  to  bo  paid,  to  the  said  party  of  tlie  secoi' 
part  (the  mortgagees),  or  their  assigns,  the  interest  on  tl 
said  jjrincipal  sum  of  §50,000,  together  with  the  regul 
monthly  installments  of  one  dollar  on  each  share  of 
owned  by  the  said  The  Masonic  Hall  Association  of  N< 
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Brunswick  in  the  said  The  Union  Building  Loan  Associa- 
tion of  New  Brunsw^ick,  on  tlic  second  Thnreday  in  each 
and    every  month  hereafter  (the  said  interest  to  be  at  the 
rate  of  one-half  of  one  per  cent,  per  month),  until  the  said 
principal  sum  of  ^50,000  shall  be  paid;  and  in  case  the  said 
Tlie    Masonic   Hall  Association  of  New  Brunswick   shall 
neglect,  for  the  space  of  three  months,  to  pay  said  monthly 
instullments  of  one  dollar  on  each  share  of  their  stock  in 
^lio    said  The   Union   Building   Loan  Association  of  Xew 
'^'"Unswick;   or  in  case  of  three  months*  interest  on  said 
principal  sum  of  $50,000  being  at  any  time  in  arrears  and 
^^^^paid,  then,  if  the  said  The  Masonic  Hall  Association  of 
Ne\v  Brunswick,  or  their  successors,  shall  immediately  pay 
*^   tlie  said  The  Union  Buildini?  Loan  Association  of  New 
I^^'unswick,   or  their  assigns,   the   said    principal   sum    of 
?SO,O00,  with   interest,  as  aforesaid,  together  with  all  fines 
*'^**t    may  have  been  incurred  under  the  provisions  of  the 
<?onstitution  of  the  said  The  Union  Buihling  Loan  Associa- 
**^ti,  by  reason  of  such  neglect   or   refusal,  without  any 
^^duction  or  defalcation  for  taxes,  assessments  or  anv  other 
^^^position   whatever,   according  to   the   condition   of   the 
^Oove-mentioned    obligation,   then   and    from    thenceforth 
*l*^Be  presents  and   the   before-mentioned  obligation  shall 
^^sxse,  determine  and  be  void,  &c." 

The  Masonic  Hall  Association  borrowed  the  $50,000  on 
^'^^  basis  of  their  ownership  of  two  hundred  and  liftv  shares 
^^  the  stock  of  the  building  loan  association,  and  they  made 
*^*^  Assignment  to  the  latter,  accordingly,  of  that  number  of 
.  f  *^ure8,  as  collateral  security  for  the  payment  of  the  money 
'^tended  to  be  secured  by  the  mortgage;  but,  in  fact,  they 
^^Hed  only  two  hundred  and  fifteen  shares,  and  never 
^^^Uired  any  more. 

The  Empire  Building  and  Loan  Association  in  like  man- 
^**  failed  to  obtain,  as  collateral  securitv,  the  full  number 
*  Bhares  of  stock  which  the  assignment  to  them  of  stock  as 
^*lateral  security  purported  to  transfer. 
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The  building  loan  associations  defendants  in  this  suit,  insist 
that,  in  the  distribution  of  the  proceeds  of  the  sale  of  the 
mortgaged  premises,  if  there  should  not  be  sufficient  to  pay 
all  the  mortgages  in  full,  the  complainants  and  the  Empire 
Association  ought,  under  the  circumstances,  in  equity,  to  be 
postponed  as  to  the  payment  of  so  much  of  the  principal  of 
their  respective  debts,  and  interest  thereon,  as  is  unsecured! 
by  collateral  security  of  stock,  until  after  the  debts  of  tli<5 
other  associations  shall  have  been  paid  therefrom.    This 
claim  of  equity  is  based  on  the  assumption  that  the  codo-- 
plainants  and  the  Empire  Association,  as  between  them  dx%^ 
the  other  associations  which  obtained  collateral  security  <y^ 
stock  to  the  full  extent  of  their  loans,  were  bound  to  obtai  tx 
such  security  to  a  like  extent.     There  was  no  agreemeK^t 
between  the  mortgagees  that  any  collateral  security  \shm-^' 
ever  should  be  obtained;  but  it  is  insisted  that  an  implied 
agreement  arose  from  the  nature  of  the  organization,  bu^*" 
ness  and  objects  of  the  lenders  of  the  money.     Such  ^^ 
implication,  however,  did  not  arise.     A  building  loan 
ciation  may  lawfully  lend  its  money  to  its  members  or  oth 
persons,  on  adequate  and  proper  security,  in  the  ordina 
way,  instead  of  the  way  peculiar  to  such  associations.    Tb 
the  complainants  intended  to  obtain  collateral  security    '^^ 
stock  to  the  full  amount  of  their  loan  is  not  questioner  ^^ 
That  they  have  failed  to  do  so  is  obviously  to  their  dis»-^' 
vantage  to  the  extent  of  the  failure,  for  they  have  so  mu^^** 
loes  security  for  their  debt ;  but  in  the  absence  of  any  agr^^' 
ment,  there  was  no  obligation  upon  them,  in  equity,    ^® 
between  tlieni  and  the  oilier  building  loan  afcisociatione,    ^^ 
obtain  such  security. 

It  is  insisted  by  tie  defendant  mortgagees  that  the  stc^^*^ 
held  as  collateral  to  the  Icai.s  secured  by  the  buihling  lo^^'^ 
association  mortgages  hhculd  n(  t  be  sold,  lut  tl.at  the  at^^^ 
ciations  holding  it  should  be  peiuiittcd  to  take  it  cnaccoiv  *^ 
of  the  money  due  on  their  mortgages  at  the  amount  whl^^^ 
the  Masonic  Ilall  Association  would,  by  the  regulations  ^ 
the  associations,  be  entitled  to  receive  for  it  ou  withdrawr'^ 
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— that  is,  the  amount  of  dues  actually  paid  after 
therefrom  all  fines  and  forfeitures.     The  argu- 
lat  if  the  stock  be  sold  in  the  market  it  will  bring 
rice  than  that,  because  of  the  fact  that  it  is  worth 
such  increased  price  will  be  due,  in  part,  to  the 
made  by  other  stockholders  who  have  not  proved 
in  meeting  their  engagements  with  the  associa- 
Bo  the  delinquent  stockholder  will,  by  means  of 
iced  price,  be  enabled  to  share  in  profits  which  he 
held  to  have  forfeited  by  his  delinquency.     The 
however,  will  take  the  stock  subject  to  all  the 
)f  the  present  owner,  among  which  is  that  of  pay- 
y  arrears  of  monthly  dues  and   fines.     He  will 
I  \vithdrawal  from  the  association,  only  the  value, 
to  the  regulation  above  mentioned. 
L»stion   is   not  between   the   association   and  the 
:  stockholder,   but  between    the   association,   as 
,  and  the  other  associations  holding  mortgages  on 
)roperty.     These  latter  associations  have  the  right 
le  stock  sold  in  the  market.     The  purchaser,  us 
gested,  must  take  it  burdened  with  the  obligation, 
pt,  to  pay  all  dues  and  fines  thereon,  and  when 
have  been  paid  the  delinquency  will  have  ceased. 
2r  question  wfis  discussed  on  the  hearing,  whether 
;he  payment  whereof  was  intended  to  be  secured 
3rtgage,  are  recoverable  for  the  time  which  has 
ice  the  filing  of  the  bill  to  foreclose.     The  obliga- 
y  the  monthly  installments  and  interest  did  not 
the  commencement  of  the  suit;  neither  did  the 
to  pay  fines  in  case  of  default  to  make  these  pay- 
hough  they  are  penalties,  they  are  lawful,  and  it 
►rtant  part  of  the  contract  that  they  shall  be  paid 
default  in  the  payment  of  the  interest. 
C 
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Mary  E.  Andrus  and  her  husband 

r. 
Matilda  Vrekland  and  others. 

A  convpyance  of  the  foe  to  a  mortgagee  will  not  merge  his  mortga 
where  such  intention  on  his  part  does  not  exist,  and  no  detriment 
other  encumbrancers  is  shown. 


On  bill  to  foreclose.     On  final  hearing  on  pleadings  ai 
proofs. 

31r,  G.  Ackcrson,  Jr,^  for  complainant. 

Mr,  S,  B.  Demarcst^  Jr,^  for  defendant  Matilda  Vreela 

Tee  Chancellor. 

The  question  presented  for  decision  is,  whether  the  mo 
gage  of  Mrs.  Matilda  Vreel and  is,  under  the  circumstanci 
merged  by  the  conveyance  of  the  mortgaged  premises 
her  in  fee.  The  mortgages  on  the  property  are:  first 
mortgage  held  by  Quackenbush,  for  $C00  and  interei 
second,  the  mortgage  held  by  Mrs.  Vreeland,  dated  May  — 
1870,  for  ^1,000  and  interest;  third,  the  mortgage  of  t  ^ 
complainant,  Mrs.  Andru",  dated  June  25th,  1874,  *^ 
$2,500  and  interest;  and,  last,  a  mortgage  held  byGilH^^* 
Rutan,  for  $704.22  and  interest,  dated  July  6th,  1874. 

Peter  W.  Vreeland,  the  mortgagor,  with  his  wife,  in     ^ 
about  December,  1875,  executed  a  deed  of  conveyance    ^' 
the  mortgaged  premises  to  Mrs.  Vreeland,  she  being  tli^'^ 
the  holder  of  her  mortgage.     The  complainants  insist  tb^^ 
the  effect  of  this  conveyance  was  to  merge  her  mortgag'^' 
It   appears  clearly  from   the   evidence  that,  although  s^^ 
assented  to  the  conveyance,  it  was  merely  for  the  accomnJ^^" 
dation  of  her  son,  the  mortgagor,  and  without  any  intention' 
on  her  part  to  extinguish   her  mortgage.      On  the  otb^'' 
hand,  she  swears  that  she  never  had  or  saw  the  deed;  th** 
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she  did  not  pay  for  recording  it,  and  that  the  first  she  knew 
of  its  existence  was  a  notice  of  it  among  real  estate  trans- 
fers in  the  village  newspaper.  She  swears  that  when  her 
son  spoke  to  her  on  the  snbject,  she  did  not  understand 
anything  about  the  matter,  nor  what  his  intentions  were ; 
that  he  said  it  would  be  better  for  both  him  and  her,  and 
should  cost  her  nothing,  and  that  he  said  it  would  be  better 
for  her:  but  she  says  she  did  not  understand  why.  She 
further  swears  that  she  never  made  any  claim  to  the  prop- 
erty under  the  deed;  that  it  was  never  her  intention  to 
merge  her  mortgage,  and  that  she  thought  her  mortgage 
would  not  be  affected  by  the  conveyance  to  her. 

IFer  son,  the  mortgagor,  testifies  that  he  spoke  to  her 
about  taking  the  property;  that  he  told  her  he  wanted  to 
sell  it,  and  thought  he  could  sell  it  better  if  it  was  in  her 
name  than  if  it  was  in  his  own ;  that  she  said  she  did  not 
see  how  she  could  buy  it,  that  she  had  no  money ;  that  he 
told  her  that  that  made  no  difference,  that  it  would  not  cost 
anything;  and  that  she  said,  '*Well,  if  it  will  be  of  any 
^nefit  to  you,  I  will  do  what  I  can."     He  says  he  had  his 
own  object,  but  did  not  tell  her,  and  only  told  her  that  it 
would  benefit  him.     He  further  testifies  that  the  deed  was 
already  drawn  when  he  had  this  conversation  with  her,  but 
»^6doe8  not  know  whether  it  was  then  signed  or  not;  that 
she  never  saw  the  deed ;  that  she  paid  nothing  for  the  con- 
sideration of  it,  and  that  he  paid  for  recording  it.     He  fur- 
ther explicitly  swears  that  when   he  spoke  to  her  about 
taking  the  deed,  he  told  her  it  "  would  not  make  any  differ- 
ence with  her  mortgage;  that  it  would  be  all  the  same." 
Again,  he  says  that  he  told  her  it  would  not  interfere  with 
her  mortgage ;  that  it  would  not  cost  her  anything,  and  that 
^t  Would  make  no  diftercnce  with  her  mortgage.     He  fur- 
ther says  that  he  did  not  say  anything  to  her  about  the 
^ther  mortgages  which  were  on  the  property.     He  got  the 
policy  of  insurance  from  Rutan,  in  order  that  an  acknowl- 
edgment of  notice  of  the  conveyance  might  be  written  upon 
^^  but  she  knew  nothing  of  that  transaction. 
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It  appears  that  when  the  deed  was  executed,  she  occuj^ 
part  of  the  property,  at  a  rent  of  ten  dollars  a  month, 
which  the  mortgagor  was  to  have  credit  on  the  mortgs^^^ 
and  that  the  same  arrangement  continued  after  the  d^ed 
was  made.     It  does  not  appear  that  she  has  had  possesaiozi 
of  any  other  part  of  the  property. 

The  object  of  Peter  B.  Vreeland,  in  conveying  the  prop 
erty  to  his  mother,  seems  to  have  been  to  keep  it  away  from 
his  creditors,  but  she  does  not  appear  to  have  been  aware  of 
his  design.  Neither  Mrs.  Andrus  nor  Rutan  has  been  i^ 
anywise  prejudiced  by  the  conveyance  •to  her;  nor  will  ar^y 
injustice  be  done  to  either  of  them  by  maintaining  tl^^ 
mortgage.     There  arc  no  equities  to  be  subserved  by  hoi  ^ 


ing  that  the  mortgage  is  extinguished.     On  the  other  hait 
equity  requires  that  it  should  be  supported.      A  court 
equity  will  keep  an  encumbrance  alive  or  consider  it  exti 
guishcd,  as  will  best  serve  the  purposes  of  justice  and 
actual  and  just  intention  of  the  party.     The  intention,  ho 
ever,  must  be  innocent,  and  injurious  to  no  one.     Starr 
Ellis,  6  Johns.  CIl  393;  Clos  v.  Boppe,  8  C.  E.  Gr.  270. 

Mrs.  Vreeland's  intention  was  to  preserve  her  mortga] 
as  an  encumbrance  upon   the  property,  and  she  had 
improper  or  injurious  purpose  in  consenting  to  the  conv 
ance  to  her.     Her  mortgage  will  be  maintained. 


^ 


i 


John  Whitehead,  executor, 

r. 
Eloise  a.  Wilson  and  others. 


A  husband  gave  to  his  wife  the  whole  of  his  estate  for  her  Hfe,  v^** 
power  in  his  executors  to  sell  so  much  thereof  as  might,  in  additi^^^' 
be  necessary  for  her  support,  and  with  a  power  of  testamentary  di=5-I^*^ 
sition  in  her  as  to  one-half  of  what  remained  at  her  decease.    At  t>^f^ 
time  there  was  left  but  one  Jot  of  land.    The  wife,  by  will,  gave  cer^^'f 
legacies,  etc.,  expressly  payable  out  of  the  half  subject  to  her  disf>^^^' 
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t,ion. — Held,  that  such  legacies  were  charged  on  the  undivided  half  of 
tbe  remaining  lot,  and  that  a  power  of  sale  to  raise  this  amount  neces- 
0£kTily  vested  in  her  executors. 

Bill  for  relief.     On  final  hearing  on  bill  and  answer. 
Mr.  John  Whitehead^  in  pro.  pers. 
Mr.  F.  Adams,  for  defendants. 

The  Chancellor, 

Elymas  P.  Rogers,  late  of  the  city  of  .Newark,  deceased, 
by  his  will,  dated  June  4th,  1859,  after  directing  payment 
of    his  debts  and    funeral    expenses,  gave,   devised    and 
bequeathed  to  his  wdfe,  Harriet,  all  his  estate,  real  and  per- 
sonal, whatsoever  and  wheresoever,  for  her  life.     He  then 
provided  that  if  she  should  need,  for  her  proper  and  respect- 
able support,  more  than  could  be  derived  from  the  interest, 
income  and  profits  of  his  estate,  his  executors,  or  the  sur- 
^vors  of  them,  should  sell  and  dispose  of  such  parts  of  his 
estate  as  they,  or  the  survivors  of  them,  should  deem  advis- 
able and  necessary,  and  apply  the  proceeds  of  such  sale  and 
disposition  to  the  support  and   maintenance  of  his  wife, 
together  with  as  much  more  as  she  should  desire  for  the' 
^^Pport  of  such  person  as  she  should  choose  or  select  as  her 
attendant,  friend  or  companion.     He  then  provided  that  if 
^nere  should  be  any  part  of  his  estate  remaining  at  the 
^^cease  of  his  wife,  it  should  go,  one-half  to  the  children  of 
"^s  sister,  and  the  other  half  to  such  person  or  persons  as 
*^^B  wife  should,  by  her  last  will  and  testament,  direct,  desig- 
^^te  and  appoint ;  and  in  case  she  should  make  no  disposi- 
tion of  it  by  will,  he  gave  it  to  her  nephew  and  niece.     He 
S^Vc  to  his  wife  and  Ixs  executors  together  power  to  sell  his 
f^l  estate,  but  no  deed  thereof  was  to  be  valid  or  effectual 
^thout  his  wife's  consent  to  the  sale  and  conveyance,  evi- 
^^Hced  by  her  signature  to  the  deed.     He  died  in  the  year 
^^61.     He  was  seized   at  his  death  of  a  lot  of  land  in 


3i»8  CASES  IX  CIIAXCERY.  [29  E^i- 


Whitehead  r.  Wilson. 


Newark,  part  of  which  was  sohl  by  his  executors,  with  bis 
wife's  consoiit,  and  the  balance  of  it  remained  unsold  at  tlie 
time  of  his  wife's  death.  By  her  will,  after  referring  to  the 
gift  by  her  husband,  by  his  will,  of  the  above- mention e<l 
one-half  of  his  estate  to  such  person  or  persons  as  sbe 
should  by  her  will  direct,  designate  and  appoint,  sh^ 
directed,  designated  and  appointed  that  the  expenses  of  b^r 
burial  should  be  paid  thereout,  and  also  the  cost  of  a  burii*' 
lot  and  a  head-stone  for  her  grave,  to  be  purchased  by  h«^^ 
executors,  and  the  cost  of  the  enclosure  of  the  lot  by  theit^  *' 


and  she  gave  them,  out  of  that  half  of  her  husband's  estat  ^' 
enough  money  to  answer  those  payments.    She  also  directs  "^ 


that  certain  legacies  should  be  paid  therefrom,  and  that  lu 
executors  should  hold  the  balance  in  trust  for  certain  pe; 
sons  therein  named.     She  gave  no  power  of  sale  in  expre^^' 
terms. 

At  the  time  of  the  death  of  the  testatrix,  no  part  of  h^^^ 
husband's  estate  remained,  except  the  unsold  part  of  tl 
above-mentioned  lot  of  land  and  premises.  It  is  obvioi 
that  she  intended  that  all  the  payments  which  she  directe  "^ 
to  be  made,  and  all  the  legacies  which  she  gave  out  of  tl 
half  of  the  residue  of  her  husband's  estate,  which,  by  h? 
will,  he  had  subjected  to  her  testamentary  dispositioi 
should  be  charged  on  the  half  of  the  unsold  portion  of  thi 
lot;  for,  that  portion  of  the  lot  was,  as  before  stated, 
that  remained  of  her  husband's  estate.  It  follows  that, 
these  payments  are  necessarily  to  be  made,  and  the  legaci* 
paid  out  of  real  estate,  the  executors  have,  under  the  cl 
cumstanccs,  by  implication,  from  the  fact  that  the  proper 
must  be  sold  and  the  j^rocecds  pass  into  their  hands,  to 
by  them  administered,  the  power  to  sell  the  propertrr^- 
Dexcey  v.  RfigiiUs^  10  C,  E.  Gr,  35.  It  was,  indeed,  in 
ger  v.  Seer/cr,  G  C,  E.  Gr.  90,  in  this  court,  denied  that- 
power  of  sale  is  created  by  implication  by  the  mere  ft 
that  it  is  necessary  to  enable  the  executors  to  execute 
directions  of  the  will.  But  clearly  a  power  of  sale 
arise  to  executors  by  implication. 
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Said  Sir  John  Romilly,  M.  R.,  in  Greetham  v.  Colton^  34 
Bear*,  615,  619:  "It  has  been  held  by  the  vice-chancellor  of 
England,  Sir  Launcelot  Shadwell,  by  Lord  Cottcnham,  by  Sir 
John  Leach,  and  by  Lord  Justice  Knight  Bruce,  that  a  gen- 
eral charge  of  debts  on  land  enables  the  executors  to  sell 
the  land  and  make  a  good  title.  I  should  be  very  sorry  to 
do  anything  to  weaken  that  decision ;  I  myself  so  held  in 
Robinson  v.  LowaUr^  after  referring  to  the  apposite  case  at 
la^v  of  Doe  d.  Jones  v.  HuglieSy  and  the  lord  justices  affirmed 
my  decision.  Therefore,  independently  of  my  own  decision 
so  confirmed,  the  uniform  course,  in  equity,  has  been  to 
coin  pel  purchasers  to  take  a  title  from  executors  where  there 
has  been  a  general  charge  of  debts  which  gives  them  an 
ii"n plied  power  of  sale.  The  advantage  of  that  practice  is 
obv^ious,  the  amount  of  difficulty  and  expense  it  prevents  is 
very  great,  and  its  convenience  to  the  community  is  indis- 
putcthle."     See,  also,  the  cases  cited  in  Dewey  v.  Buggies^  ubi 


William  L.  Gushing  and  others 

V, 

Georoe  W.  Blake  and  others. 

'^>  in  contemplation  of  marriage,  conveyed  lands  to  B,  in  trust  for 

♦?^  ^ole  and  separate  benefit  of  his  intended  wife,  and  upon  the  fur- 

^^  trust  to  convey  to  such  persons  as  she,  during  her  life,  might 

^Point,  either  by  deed  or  will,  and,  upon  failure  thereof,  to  her  heirs 

,  .  ^w  forever.    A,  together  with  one  child  of  the  marriage,  survived 

^  >^ife,  who  died  without  appointment. — Hcldy  that  the  estate  of  the 

was  an  equitable  fee-simple,  in  which  A  was  entitled  to  curtesy. 


On  bill  and  general  demurrer. 


r^'^OTE. — A  father,  "for  the  purpose  of  promoting  the  interest  of  E. 
,j^^*J  of  hb  son],  separate  and  apart  from  that  of  her  husband,''  by 
j^J|«i  conveyed  lands  to  a  trustee  "for  the  said  E.,  her  heirs  and 
t^ns  forever,  and  for  her  and  their  sole  and  separate  use  and  bene- 
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Mr.  W.  S.  Whitehead^  for  deraurrants. 
Mr.  F.  W.  Stevens,  for  complainants. 

The  Chancellor. 

William  Durbridge,  contemplating  marriage  with  Jos^* 
phine,  daughter  of  George  W.  Blake,  purchased  and  caused 
to  be  conveyed  to  Blake,  for  her  benefit,  certain  lots  of  lao^ 
and  premises  in  the  city  of  Newark.     Part  of  the  purchoB^ 
money  of  the  property  was  paid  by  Durbridge,  and  the  hetl- 
ance  was  secured  by  mortgage  on  the  property.     The  de^^ 
to  Blake  was  dated  on  the  Ist  of  August,  1851.     Blal^^ 
executed  and  delivered  a  declaration  of  trust  of  that  dat:^? 
by  which,  after  reciting  the  conveyance  to  him,  and  the  f»-^^ 
that  the  marriage  was  about  to  take  place,  and  that  the  co*^' 
veyance  of  the  property  had  been  made  to  him  in  consider^^^ 
tion  of  the  marriage,  in  order  that  the  property  might  lt>e 
"safely  and  securely  settled  upon  and  for  the  benefit  of  a»r»^ 
in  trust  for  the  said  Josephine,  separate  and  apart  from  \m.^^ 
husband,"  he  acknowledged  and  declared  that  he  receiv^^ 
the  deed  and  was  nominated  as  grantee  therein,  and  ha^^y 
held  and  possessed  the  premises  only  in  trust  to  and  for  t  fc*^ 
sole  use  and  benefit  of  Josephine,  separate  and  apart  fro''^ 
Durbridge,  before  or  after  her  intended  marriage  with  hi  f^^ 
and  to  permit  her  to  occupy  and  possess  the  premises  so 


fit,''  with  a  power  of  sale  by  the  trustee  (the  wife  and  her  heirs  e^^"' 
sentin^  and  joining  in  the  deed),  the  proceeds  to  be  paid  to  her^^^ 
her  sole  and  separate  use,  and  to  be  disposed  of  as  she  might  thi^^ 
proper,  by  will,  deed  or  otherwise."  The  power  was  never  exercis^^* 
and  E.  having  died,  leaving  issue, — Held,  that  her  husband  was  eir***' 
tied  to  curtesy  in  her  estate.     Ege  v.  Medlar,  82  Pa.  St.  86. 

By  a  marriage  settlement  the  property  of  the  wife  was  conveyed  J^ 
trustees  for  the  benefit  of  the  wife  during  coverture,  free  from  t.^^ 
control  and  not  liable  for  the  debts  of  the  husband,  with  power  ^ 
the  wife  to  dispose  of  the  same,  either  by  will  or  deed.  The  wife  ^^^^ 
with  issue  surviving,  and  without  disposing  of  the  property. — If^*^^ 
that  the  husband  was  entitled  to  curte-sy  in  the  real  estate.  Jones  ^' 
Brown,  1  Md.  Ch.  191.     See  Booker  v.  Booker,  32  Aia.  473. 

By  a  decree  of  the  court  of  chancery  a  wife  held  an  equitable  ^^^  a 
in  lands  in  the  hands  of  a  trustee  to  receive  the  rents  and  profits,  *^^ 
to  pay  the  same  to  her  and  her  heirs,  with  a  power  vested  in  her    ^ 
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J  should  desire;  and  as  to  so  much  thereof  as  she 
I  not  desire  to  occupy,  to  rent  it,  under  her  direction, 
eceive  and  pay  to  her,  upon  her  separate  receipt,  the 
issues  and  profits  thereof;  and,  on  the  further  trust, 
e  would,  whenever  thereto  required  by  writing  under 
ind,  during  her  life-time,  convey  the  property  to  such 
1  or  persons  as  she  should  appoint,  and  at  her  decease 
h  person  as  she  should,  by  her  last  will  or  writing  in 
ature  thereof,  have  appointed,  or,  on  failure  of  such 
p  writing,  to  her  heirs  at  law,  to  hold  to  them,  their 
xnd  assigns  forever. 

J  marriage  took  place.  The  wife  died,  leaving  one 
a  daughter,  the  issue  of  the  marriage,  and  without 
y  disposed  of  the  property,  or  any  part  of  it,  in  her 
ne,  and  without  having  made  any  will  or  executed 
riting  in  the  nature  thereof.  Her  husband  survives 
The  trustee  died,  and  the  trust  descended  to  his  eldest 
reorge  W.  Blake. 

)  bill  is  filed  for  a  decree  declaring  that  Durbridge,  on 
?ath  of  his  wife,  became  entitled  to  an  equitable  estate 
3  curtesy  in  the  premises,  and  for  an  account  from  the 
entioned  George  W.  Blake  of  the  rents,  issues  and 
ii  of  the  property  from  that  time. 
3  question  presented  for  consideration  is,  whether  Dur- 
e  is  entitled  to  such  estate.     By  virtue  of  the  rule 


?,  by  deed  or  will,  the  uses  and  trusts  for  which  said  trustee 
.  hold  said  lands.  On  her  death,  without  executing  the  power, 
g  children, — Held,  that  her  surviving  husband  was  entitled  to  an 
by  the  curtesy.  Baker  v.  Ilmkelly  1  Cold.  (Tenn,)  641. 
ler  a  marriage  settlement  by  a  husband,  *'  to  hold  the  same  for 
►le  and  separate  use,  behoof  and  benefit  of  her  [the  wife],  her 
ind  aitsigns  forever,  free  from  the  debts,  contracts  or  control  of 
isband,"  with  no  provision  in  the  settlement  for  the  disposition 
!  estate  in  case  of  the  wife's  death, — Held^  that  the  husband 
ing  was  entitled  to  curtesy.  Frazer  v.  Ilightowerj  1  Tenn,  Leg^ 
90. 

ife  granted  her  separate  property  to  S.,  in  trust,  for  seventy-five 
to  pay  the  rents,  etc.  unto  such  persons  as  she  should  appoint, 
!i  default  of  such  appointment,  then  to  herself,  for  her  sole  and 
>te  use ;  and,  further,  that  S.  should  transfer  to  such  persons  as 
7  will|  should  appoint,  and  in  default  thereof,  then  to  her  heirs. 
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ill  Shelly^s  Case^  Mrs.  Durbridge'e  estate  in  the  property 
was  an  equitable  estate  in  fee-simple ;  and  it  is  most  mani- 
fest, from  the  declaration  of  trust,  that  the  intention  of  Dor- 
bridge  was  to  secure  to  her  the  fee  of  the  property.  It  was 
not  intended  that  lier  estate  should  be  a  mere  life-estate,  for 
no  such  limitation  is  oxi)ressed,  and  she  had  power  to  dis- 
pose of  the  property  in  fee,  in  her  life-time  or  by  her  will. 
The  trustee  was  bound  to  convey  it  at  her  direction,  in  her 
life-time,  and,  in  default  of  such  direction,  he  was  bound  to 
convey  it  to  such  person  as  she  should,  by  her  will,  or  writ- 
ing in  the  nature  thereof,  appoint.  And  should  no  Buch 
disposition  have  been  made  at  her  death,  he  was  then  to 
convey  it  to  her  heirs  at  law,  in  fee.  The  trust  was  clearly, 
as  appears  by  the  declaration,  created  for  her  benefit,  to 
give  her  absolute  and  complete  control  over  the  property 
and  of  the  disposition  of  it.  So  far  from  there  being  any 
evidence  of  an  intention  to  limit  her  estate  to  an  estate  for 
her  life,  the  very  reverse  appears. 

But  it  is  urged  by  the  defendants  that  the  rule  above 
mentioned  is  not  applicable,  because  the  trust  was  not 
executed,  but  was  executory.  An  executed  trust  is  one 
where  the  limitations  of  the  equitable  interest  are  complete 
and  final,  while  an  executory  trust  is  one  where  the  limits 
tions  of  the  equitable  interest  are  intended  to  serve  merely 
as  minutes  or  instructions  for  perfecting  the  settlement  at 

She  died  without  testamentary  appointment,  leaving  a  husband  •"<» 
cliildren. — IleU^  that  her  husband  took  an  estate  by  the  curtesy* 
Lowry  v.  Steele,  4  Ohio  170;  see,  also,  Alexander  v.  Warranee^  17  Mo.^' 

Under  a  devise  of  land  for  the  separate  use  of  a  feme  cwerty  <o  b^ 
disposed  of  as  she  might  think  proper,  the  trust  to  determine  with  tb« 
husband's  death  ;  and  the  wife  dying  first,  leaving  issbe, — Hell,  tha' 
the  husband  was  tenant  by  the  curtesv.  Payne  v.  Payne,  11  B.Mv^ 
(Ky.)  138  ;^  see,  also,  Smith  v.  Maxwell,  1  ^Hill  (S.  C\)  Ch.  101 ;  Watkha^- 
Waikins^  Vern.  d'  S.  01. 

In  a  settlement  of  personal  property,  with  power  of  appointment,  bT 
will,  in  the  wife,  but  no  provision  for  the  survivorship  of  the  husbtoA 
the  wife  having  died  without  making  any  appointment, — Held,  th»* 
her  husband,  as  administrator,  was  entitled  to  the  whole.  PicktU^* 
Chilton,  5  Munf.  (  T  a.)  467.  To  the  same  eflfect,  see  FetUplaee  v.  G«3^' 
1  Ves.  46,  49 ;  Stewart  v.  Stewart,  7  Johns.  Ch.  229  ;  Cooney  v.  Wocdbw*i^ 
Md.  320:  Pratt  v.  Wright,  5  Mo.  192;  Mitchell  v.  Moors,  16  Gratt.  (  Va.)  2*^ 
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rie  future  period.  Leicin  on  Trusts  144.  The  words 
xecuted  "  and  "  executory  "  refer  rather  to  the  manner 
1  perfection  of  the  creation  of  the  trusts,  than  to  the 
ion  of  the  trustee  in  administering  the  property.  A 
8t  created  by  deed  or  will,  so  clear  and  certain  in  all  its 
rns  and  limitations  that  the  trustee  has  nothing  to  do  but 
carry  out  all  the  provisions  of  the  instrument  according 
its  letter,  is  called  an  executed  trust.  In  these  trusts, 
hnical  words  receive  their  legal  meaning,  and  the  rules 
ilicable  to  legal  estates  govern  the  equitable  estates 
18  created.  On  the  other  hand,  an  executory  trust  is 
lere  an  estate  is  conveyed  to  the  trustee  upon  trust,  to  be 
him  settled  or  conveyed  upon  other  trusts  in  certain  con- 
igencies  or  upon  other  events,  and  these  other  trusts  are 
iperfectly  stated,  or  mere  outlines  of  them  arc  stated,  to 
afterwards  drawn  out  in  a  formal  manner,  and  are  to  be 
rried  into  effect  according  to  the  final  form  which  the 
itails  and  limitations  shall  take  under  the  directions  thus 
vcn.    Perry  on  Tnists,  §  359. 

Said  Lord  St.  Leonards,  in  JEfjerton  v.  ^rl  Brownlow^ 
S,  of  L,  Cos.  1:  "All  trusts  arc  in  a  sense  executory, 
^use  a  trust  cannot  be  executed  except  by  conveyance, 
id  therefore  there  is  always  something  to  be  done.  But 
iat  is  not  the  sense  which  a  court  of  equity  puts  upon 
^term  'executory  trust.'     A  court  of  equity  considers  an 


/oringtances  of  marriage  pottlements,  whereby  the  husband  deprived 
"*^lf  of  any  right  to  curtesy,  see  Adams  v.  Dickson,  23  Geo.  40G:  Mason 
J^  30  Oeo.  308 ;  Hooker  v.  Lee,  7  Ired,  (N.  C.)  Eq,  83 ;  Ward  v. 
*«^>wii,  6  Gill  is  Johns,  (Md.)  349  ;  Townsend  v.  Matthewf^.  10  Md,  251. 
If  a  power  of  disposal  by  will  be  reserved  to  the  wife,  its  due  execu- 
^  will,  of  course,  deprive  him  of  curtesv.  Pool  v.  Blakie,  53  Jil.  495  ; 
*  Oar*  T.  C/ark,  24  Barb.  (N.  F.)  581  ;  Steward  v.  JiosSy  50  Mis.^.  776. 
After  a  marriage  settlement  providing  that  *'  the  marriage  shall  not 
Iter,  change,  or  in  any  way  affect  tlie  ripht  of  property  ;  but  that  each 
A^^.  P'^P^^'^y  shftri  t)e  at  their  own  disposal,  and  go  to  their  heirs 
^^Miigns  in  the  same  manner  as  though  the  marriage  had  not  taken 
••ce,"  Qie  wife  alone  executed  a  mortgage,  in  1809,  upon  her  own 
"!*^  to  secure  a  bond  given  by  her  before  marriage. — Held,  that  the 
Ptiof  the  husband  in  his  wife's  realty  could  not  be  barred  at  law, 
'^  by  his  joining  in  the  mortgage,  notwithstanding  the  settle- 
**»t   Datf  damp  v.  QwiViiy,  Pen.  985.— Rep. 
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executory  trust  as  distinguished  from  a  tnist  executing 
itself,  and  distinguishes  the  two  in  this  manner:  Has  Ae 
testator  been  what  is  called,  and  very  properly  called,  his 
own  conveyancer  ?  Has  he  left  it  to  the  court  to  make  out, 
from  general  expressions,  what  his  intention  is  ?  or  has  he 
so  defined  that  intention  that  you  have  nothing  to  do  but  to 
take  the  limitations  he  has  given  to  you  and  convert  them 
into  legal  estates?" 

It  is  very  clear  that  the  trust  in  the  case  under  considera- 
tion was  not  executory,  but  was  executed.  There  remained, 
on  the  death  of  Mrs.  Durbridge,  nothing  for  the  trustee  to 
do  but  to  convey  the  legal  estate  to  her  heirs,  to  convert 
their  equitable  estate  into  a  legal  one  by  conveyance  to 
them.  The  heirs  of  Mrs.  Durbridge  did  not  take  by  pur- 
chase, but  by  descent.  Her  husband,  at  her  death,  became 
entitled  to  an  estate  by  the  curtesy  in  the  property,  and 
that,  too,  although  the  trust  was  for  her  separate  use.  It  is 
to  be  observed  that  there  are  no  words  in  the  declaration 
indicating  an  intention  to  exclude  the  husband  from  his 
curtesy.  The  limitation  to  the  heirs  of  the  wife  after  her 
death  will  not  exclude  him.  Lewin  on  TYusts  623;  Perrn^^ 
Trusts,  §  324 ;  Clancy  on  Husband  and  Wife  193,  194. 

In  Follett  V.  Tyrer,  14  Sim.  125,  the  wife's  freehold  estates 
were,  by  marriage  settlement,  vested  in  a  trustee  in  trust 
for  her  separate  use  during  her  life,  remainder  to  sucb  p^*"' 
sons  as  she  should  appoint  by  deed  or  will,  and,  in  default 
of  appointment,  in  trust  for  her  right  heirs.      She  died 
without  having  made  any  appointment,  leaving  her  husbafld 
and  a  son  surviving.     After  her  death,  the  trustee  sold  tb^ 
estates  under  a  power  in  the  settlement  which  directed  th^^ 
the  proceeds  be  invested  in  the  purchase  of  other  lands,  ^^ 
on  mortgage,  or  in'  the  funds,  and  that  the  securities  b^ 
held  on  the  trusts  aforesaid.     It  was  held  by  Sir  Launcel«>* 
Shad  well  that,  on  the  wife's  death,  the  husband  becatf^^ 
equitable  tenant  by  the  curtesy  of  the  estates.      In  pr^^ 
nouncing  judgment,  the  vice-chancellor  said :  *'  The  case  ^* 
precisely  similar  to  Morgan  v.  Morgan,  (5  Madd.  408.)    Tl^^ 
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estate  in  the  settled  property  was  vested  in  Mrs.  Ken- 
(the  trustee)  in  trust  for  the  separate  use  of  Mrs. 
hes  during  her  life,  with  remainder  for  such  person  or 
>n8  as  she  should  appoint,  and,  in  default  of  appoint- 
t,  in  trust  for  her  right  heirs.  So  that,  all  along,  she 
seized  in  equity  of  the  fee-simple  of  the  estate,  with 
3r  to  defeat  that  seizin,  either  wholly  or  partially.  She 
lot,  however,  exercise  that  power;  and,  therefore,  at 
death,  she  was  seized  of  the  equitable  inheritance  in 
imple,  and  her  husband  became  equitable  tenant  by  the 
esy  of  the  estates." 

.  Moore  v.  Webster,  L.  R.  (3  Eq.)  267,  Sir  John  Stuart, 
C,  says :  "  The  authorities  are  as  clear  as  the  princi- 
Real  estate  may  be  limited  to  the  separate  use  of 
fe,  so  as  not  to  exclude  cntirelv  the  husband's  marital 
ts;  and,  unless  his  maritiil  right  be  wholly  excluded,  he 
ot  necessarily  excluded  from  being  tenant  by  the  cur- 
.  Lord  Ilardwicke,  Sir  John  Leach  and  Sir  Launcelot 
dwell  have  held  that  where  the  husband  is  not  excluded 
11  all  interest  in  the  fee,  he  is  not  excluded  from  being 
mt  by  the  curtesy." 

tnd  in  Appleton  v.  Rowley,  L.  R.  (8  Eq.)  139,  where 
*e  was  a  devise  of  freeholds  to  trustees  upon  trust,  to 
id  possessed  thereof  unto  and  to  the  use  of  a  married 
nan,  her  heirs  and  assigns  forever,  for  her  separate  use, 
she  died,  leaving  a  child,  Sir  R.  Malins,  V.  C,  held 
t  her  husband  was  entitled  to  curtesy  in  the  property. 
Baid  that  the  rules  of  equity  are  clear  that  the  husband 
entitled  to  curtesy  whenever  the  wife  is,  at  law  or  in 
iity,  seized  of  an  estate  of  inheritance;  that  the  eftect  of 
devise  in  the  case  before  him  was  to  give  the  wife  power 
alienate  the  property  without  the  concurrence  of  her 
^band ;  that  if  she  had  conveyed  it  by  deed  or  devised  it 
will,  the  trustees  would  have  been  bound  to  convey  the 
;al  estate  to  any  person  taking  under  such  deed  or  will; 
rt  she  had  the  whole  equitable  estate  in  fee-simple;  that 
^  separate  use  clause  was  for  the  protection  of  the  wife 
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and  would  have  entitled  her,  a8  against  her  husband, 
make  an  alienation;  that  she,  having  died  without  making 
any  disposition  of  the  property,  and  being  seized  of  tti^ 
equitable  estate  in  possession,  her  husband  was  entitled  ^< 
curtesy,  and  that  it  would^,  be  contrary  to  every  principal  ^ 
that  a  clause  introduced  for  the  benefit  and  protection  <:> 
the  wife  should  prevent  the  husband  from  having  his  ri^Ta 
to  the  curtesy.  He  concluded,  from  a  review  of  all  the  ca&^* 
and  upon  the  sound  principles  of  law,  that  wherever  a^iwiif 
is  seized  of  an  estate  in  fee-simple,  or  fee-tail  in  posscssiox: 
w-hether  legal  or  equitable,  the  husband  cannot  be  excludeiK 
from  the  curtesy. 

In  ^Itdlanoj  v.  Midlaney,  3  (rr.  Ch.  16,  a  testator  deviled 
to  his  daughter  a  farm  in  fee,  but  not  to  be  in  any  man  ner 
subject  to  the  sale  or  disposal  of  her  husband  in  any  \«^  aj? 
manner  or  form  whatever.  It  was  held  that  the  husU^si^nd 
was  entitled  to  curtesy.  See,  also,  Morgan  v.  Morgar^f  ^ 
Madd.  408,  and  Tdlinglmsi  v.  Coggeshall,  7  R.  1.  383. 

The  equitable  estate  given  to  the  wife  in  the  case  una  ^l^"* 
consideration,  is  precisely  like  the  legal  estate  which,  ur»  <^^^ 
our  present  statute  law,  a  married  woman  has  in  lands 
acquired  by  her  in  fee-simple  absolute.  In  such  land  J*^'" 
husband  will,  if  the  legal  requisites  to  the  estate  exists  ^ 
entitled,  on  her  death,  to  tenancy  by  the  curtesy.  Porcf^  ^' 
Fries,  3  C.  E.  Gr.  204 ;  liec.  p.  638,  §§  9,  14.  In  the  c^^^ 
in  hand,  the  wife  had  equitable  seizin.  She  had,  by  ^^^ 
trustee,  actual  possession  and  receipt  of  the  rents,  is&i^^^' 
and  profits.  Cashome  v.  Scarf e,  1  Atk.  603,  606;  Parker  ^• 
Oxrier,  4  Hare  400. 

Nor  will  the  fact  that  the  trust  proceeded  from  Durbri^^ 
himself,  exclude  him  from  his  curtesy.  If,  instead  of  ci»*^^ 
ing  the  land  to  be  conveyed  in  trust  for  his  intended  wi^* 
he  had  himself  conveyed  it  to  her  directly,  the  fact  that  ^'^^ 
thus  derived  the  title  from  him  would  not  have  debarr^" 
him  from  his  curtesy,  if  otherwise  he  would  have  been  en^' 
tied  to  it.  Indeed,  it  would  seem  that  where  a  gift  is  m^^^ 
under  such  circumstances,  by  the  husband  to  the  wife  f^^ 
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her  benefit,  the  curtesy  should  be  favored  rather  than  the 
contrary.     There  is  nothing  unreasonable  in  a  provision  of 
la\r  that,  under  such  circumstances,  the  husband  should,  at 
the    death  of  the  wife,  if  she  shall  not  have  disposed  of  the 
property,  have  the  same  right  to  it  which  he  would  have 
had  had  the  gift  proceeded  from  some  one  else,  or  had  the 
property  been  purchased  with  her  own  money.    The  case  of 
Riffler  v.  Cloudy  14  Pa,  S(,  361,  throws  no  light  on  this 
subject.      It  merely  assumes,  without  reasoning,  that  the 
hustand,  under  a  trust  deed  siinilar  to  the  one  under  con- 
sideration, can  have  no  tenancy  by  the  curtesy. 
The  demurrer  will  be  overruled,  with  costs. 


Eleanor  Smith,  executrix,  &c., 

v. 
Charles  A.  De  Russv  and  others. 

A.  sale  of  lands  on  foreclosure  conveys  only  the  estate  of  which  the 

'^^o^'lgagor  was  seized  at  the  time  the  mortgage  was  given  ;  and  if  such 

''^Oftgage  contain  no  covenants  of  warranty,  the  lien  of  a  second  mort- 

^*?^t  made  after  the  mortgagor  had   acquired   a   foe-simple,  is  not 

"^cted  by  way  of  estoppel  by  the  fact  that  the  second  mortgagee  was, 

*  ^Uch,  made  a  party  to  the  foreclosure  of  the  first  mortgage. 


lijll  for  partition.     On  final  hearing  on  i)leadiugs   and 
Proofs. 

-'/r.  G.  Collins^  for  complainant. 

^Ir.  G.  C.  LiuiloWy  for  defendant  Martin. 

'X'he  Chancellor. 

TC*he  question  litigated  between  the  parties  is,  whether 
^^.  Smith,  the  complainant,  is  the  owner  of  the  interest 
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which  Edward  De  Russy  once  owned  in  the  premises 
whereof  partition  is  prayed.  She  claims  that  interest  under 
a  master's  deed  to  her,  made  in  pursuance  of  a  sale  under 
and  by  virtue  of  a  Jicri  facias  in  proceedings  in  foreclosure 
in  this  court,  in  which  she  was  complainant  and  Isaac  L. 
Martin  and  others  were  defendants.  Those  proceedings 
were  instituted  by  her  upon  a  mortgage  given  by  Thomas 
M.  De  Russy  to  her  in  1873.  At  that  time  the  mortgagor 
had  not  acquired  the  interest  of  Edward  De  Russy  in  the 
mortgaged  promises,  though  the  mortgage  purported  to 
convey  the  entire  premises.  He  subsequently  acquired  it, 
and  then  >nive  a  mortfijasce  to  Martin  on  his  interest  in  the 
property  by  the  same  description  as  in  the  mortgage  to  com- 
plainant. The  complainant,  in  her  foreclosure  suit,  made 
Martin  a  party,  in  rcs[)oct  of  his  mortgage,  averring  that  he, 
bv  virtue  thereof,  claimed  to  have  some  interest  in  themort- 
gaged  promises,  and  charging  that  his  interest,  if  any,  ^'^^ 
subsequent  to  hers,  and  his  mortgage  subject  to  the  lien  of 
hers.  The  question  as  to  whether  Martin  was  estopi^cd 
from  denying  the  priority  of  her  mortgage  over  his,  as  to 
the  interest  i)urchased  from  Edward  De  Russy,  was  not  pre- 
sented. The  bill  was  taken  as  confessed  as  against  Martin, 
and  he  proved  his  claim  under  his  mortgage  in  the  suit,  and 
payment  thereof  was  deoroed  to  be  made  out  of  the  pr^ 
coeds  of  the  sale  of  the  mortgaged  premises,  after  payment 
of  the  complainant's  mortgage.  The  complainant  insists 
that  Martin  is  estopped  from  denying  her  title  to  the 
interest  i)urchased  from  Edward  De  Russy,  because  her 
mortgage  purpv)rtcd  to  convoy  the  entire  premises.  But  the 
proof  is  clear  that  Thomas  M.  Do  Russy  never  represented 
to  her  that  he  was  the  owner  of  the  entire  premises  or  o* 
the  interest  which  Edward  De  Russv  had  therein.  Thcf^ 
is  no  rovonant  of  seizin  or  warrantv  in  the  mortgafire  toh<^^* 
And,  although  the  entire  prennses  are  described  in  th^ 
mortgage  as  being  mortgaged  thereby,  yet  the  descripti^^ 
of  the  property  in  that  instrument  is  followed  by  the  stat^ 
ment  that  the  proj^erty  mortgaged  is  the  same  which  ^^ 
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eyed  by  the  complainant  to  the  mortgagor  by  deed  of 

date  with  the  mortgage,  and  that  the  mortgage  waa 
1  to  secure  the  payment  of  part  of  the  purchase-money 
at  conveyance.  And  such  was  the  fact. 
le  deed  to  the  mortgagor,  from  the  complainant,  pur- 
^  to  convey  the  entire  premises,  although  Edward  De 
y  then  owned  an  interest  in  the  property,  to  which  the 
tiainant  had  no  title,  and  which  she  had  not  the  power 
nvey.  Her  deed  is  without  covenants,  except  the  usual 
lant  against  the  grantor's  own  act.  It  is  proved  that 
in  refused  to  take  a  mortgage  from  Thomas  ^^.  Do 
y  on  his  interest  in  the  property,  except  on  condition 
the  latter  should  first  acquire  the  interest  of  Edward 
lussy,  so  that  Martin  shonld  liavc  that  as  security  clear 
e  complainant's  mortgage.*  No  estoppel  arises  in  this 
from  covenant;  for,  as  before  stated,  there  is  no  cove- 
of  seizin  or  warranty.  Xor  does  any  estoppel  arise  from 
mnciples  of  natural  justice.  Under  the  execution  in 
3reclo9ure  proceedings,  the  master,  in  fact,  conreycd  to 
:omplainant  title  only  to  the  land  really  mortgaged  to 
^hich  was  that  which  she  conveyed.  The  case  presents 
uestion  as  to  the  protection  of  a  bona  fik  purchaser  at 
lieial  sale.     The  interest  which  the  mortgagor  acquired 

Edward  De  Russy  is  imaffected  by  the  foreclosure  pro- 
ings.    In  these  proceedings  the  complainant  assumed 

tlie  premises  mortgaged  to  her  and  thi>9e  mortgaged  to 
tin  were  identical.  The  bill  raised  no  question  on  that 
e,  nor  did  it  seek  to  marshal  securities.  The  mortgaged 
aiees  did  not  bring  enough  to  ]>ay  the  complainant's 
tgage.     She  has  no  title,  under  the  foreclosure  sale,  to 

interest  purchased  by  Thomas  M.  De  Hussy  fi-oni 
rard  De  Russy. 
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John  J.  Sanders 

v. 
Susanna  Sanders. 

The  three  years'  residence  requisite  to  give  jurisdiction  in  OMes  of 
divorce  (Rev,  p.  315,  §  1),  must  be  continuous. 


Bill   for  divorce.     On   final   hearing  on  pleadings  wd 
proofs. 

Messrs,  S.  B.  Ransom  ^  Son^  for  complainant. 

Mr.  John  Garrick,  for  defendant. 

The  Chancellor. 

This  is  a  suit  for  divorce  a  v!nvclo,  on  the  ground  of  deser- 
tion. The  allegetl  desertion  is  said  to  have  taken  place  on 
the  r>th  of  December,  1872.  The  bill  was  filed  on  the  l2th 
of  Januar\%  187().  The  alleged  desertion  had  then,  at  the 
time  when  the  bill  was  filed,  continued  a  little  more  than 
three  years.  The  act  concerning  divorces  provides,  as  * 
requisite  to  maintaining  a  suit  for  divorce  for  desertion,  that 
one  of  the  parties  "  shall  have  been  a  resident  of  this  state 
for  the  term  of  throe  years  during  which  such  desertion 
shall  have  continued;'-  and  this  court  has  given  to  thepr^ 
vision  in  the  previous  part  of  the  section,  that  the  partiee» 
or  either  of  them,  '*  shall  be  inhabitants  of  this  state  at  the 
time  of  the  injury,  desertion  or  neglect  complained  of/' * 
construction  in  harmony  therewith,  holding  that  the  worn* 
*'at  the  time"  signify  there  "during  the  whole  time."  Cc^' 
dinifton  V.  CiMlnffUm,  :)  C.  E.  Gr.  203. 

There  is  no  proof  in  this  case  that  either  of  the  parties 
was  a  resident  of  this  state  for  the  period  of  three  yeaJ* 
during  which  the  alleged  desertion  continued.  According 
to  the  proof,  the  complainant  was  not  such  resident    5® 
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1  from  Bricksburg,  in  the  county  of  Ocean,  in  this 
1  the  6th  of  March,  1873,  to  the  city  of  New  York. 

that,  "on  and  off,"  he  remained  in  New  York  from 
le  till  he  moved  to  Hoboken,  in  the  fall  of  1875.  He 
says  that  he  went  to  New  York  to  follow  his  busi- 
d  still  had  his  home  in  Bricksburg;  but  he  almost 
ately  afterwards  says  that  he  did  not  have  his  home 
vsburg  all  the  time  he  was  in  New  York.  He  says 
returned  to  Bricksburg  in  April,  1873,  and  brought 
niture  away  from  there  to  New  York,  where  he 
three  rooms  to  "fix  up"  a  home  for  his  wife,  as  she 
eed  to  return,  and  that  his  property  at  Bricksburg 
id  empty  after  he  took  away  his  furniture,  and  that 
ot  been  occupied,  to  his  knowledge,  since  he  left. 
574,  the  property  was  sold  away  from  him,  under 
ure  of  the  mortgage  upon  it.  It  is  manifest,  from 
imony,  that  he   did   not   reside  in  this   state,  but 

in  New  York,  from  March  6th,  1873,  until  the  fall 
',  when  he  returned  to  this  state  to  reside.  But, 
,  it  appears  by  the  record  of  proceedings  in  certiorari 
!Tew  York  supreme  court,  upon  certain  proceedings 
)y  his  wife  against  him  in  New  York,  for  alleged 
iment,  that,  in  his  petition  for  certiorari,  which  was 
o  by  him  on  the  24th  of  June,  1873,  he  stated  that, 
resided  in  the  city  of  New  York  since  the  middle  of 
ith  of  March,  1873,  and  that,  prior  to  the  latter  date, 

resided  in  Bricksburg,  in  this  state.     Further,  he 

the  petition,  that  his  wife  abandoned  him  in  Decem- 
172,  and  that,  after  her  abandonment  of  him,  and 
view  to  her  return  to  him,  he  left  the  state  of  New 
and  became  a  resident  of  the  city  of  New  York,  and 
»ecame,  and,  at  the  time  of  the  filing  of  the  petition 
J4th,  1873,)  was,  a  householder  therein. 
18  answer  to  her  petition  in  this  cause  for  temporary 
y,  he  says  that  he  went  to  live  in  the  state  of  New 
3n  the  6th  of  March,  1873.  The  bill  is  silent  as  to 
idence  of  either  of  the  parties  during  the  continuance 
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of  the  alleged  desertion.  It  appears,  from  the  testimony, 
that  the  defendant,  since  April,  1873,  has  resided  in  the  city 
of  New  York,  making  her  home  at  the  house  of  her  brother 
there,  and  supporting  herself  by  her  services  as  a  nurse  in 
a  hospital. 

It  does  not  appear  that  cither  the  complainant  or  the 
defendant  was  a  resident  of  this  state  for  the  term  of  three 
years  during  which  the  alleged  desertion  continued.  The 
bill,  therefore,  must  be  dismissed. 


Adah  A.  Putnam 

v. 

Lydia  a.  Clark  and  others. 


1.  The  burden  of  proof  is  upon  the  party  alleging  that  an  alterflt>^ 
has  been  made  in  a  deed. 

2.  A  bona  Juic  assignee  of  a  mortgage  is  entitled  to  hold  it  as  agaio'^ 
the  original  owner,  who,  by  placing  it  in  her  agent's  hands  assigned  ^ 
blank  or  for  a  particular  purpose,  gave  him  the  opportunity  to  perp^ 
trate  a  fraud  upon  her. 

Bill  for  relief     On  final  hearing  on  pleadings  and  pr<K>fe* 

Mr,  P.  Bentleji^  for  complainant. 

Messrs.  Collins  <f-  Corhln,  for  Clark's  executors. 

Mr,  H.  \Vallls,  for  Kedfield. 

The  Chancellor. 

The  complainant,  Mrs.  Adah  A.  Putnam,  waa,  on  ^^ 
about  the  2l8t  of  April,  1871,  the  owner  of  a  bond  W^ 
mortgage  for  ?12,000  and  interest,  given  to  her  by  Jail^ 
M.  Mackay  and  her  husband,  on  land  in  Jersey  Oi^.    A-* 
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time  those  instruments  were  in  the  hands  of  her  atto*- 
William  C.  Barrett,  of  the  law  firm  of  Barrett,  Ileclfield 
11,  of  the  city  of  New  York.    Being  desirous  of  obtain- 
the  money  for  them,  with  a  view  to  a  profitable  re-in- 
nent  of  it,  which  was  then  oftered  to  her,  she  applied 
arrett  on  the  subject,  and  he  told  her  that  he  thought 
'ould  be  able  to  get  it  for  her  from  another  client  of  his, 
iam  M.  liamsey,  of  Montreal,  who  would,  he  expected, 
n  the   city  on  the  Wednesday  following  the  day  on 
•h  the  application  was  made.     She  then,  with  her  hus- 
l,  as  she  states  in  her  bill,  executed  an  assignment  of 
bond  and  mortgage,  in  favor  of  Itamsey,  and  left  it  in 
lands  of  Barrett.     The  latter  failed  to  obtain  the  monev 
i  Ramsey,  and  so  informed  Mrs.  Putnam.     She  did  not, 
ever,  withdraw  the  assignment  from  Barrett's  hands, 
latter  continued  to  pay  her,  regularly,  money  as  interest 
icted  by  him   on  the  bond  and  mortgage,  up  to  tKe 
Qg  of  1876,  when  he  absconded.     It  appears  that,  after 
bsconded,  she  learned  for  the  first  time  that  he  had  put 
a  record,  in  Hudson  county,  an  assignment  o£  the  bond 
mortgage  purporting  to  have  been  executed  by  her  and 
husband  to  him.     She  afterwards  learned  that  he  had 
^ed  the  bond  and  mortgage  to  the  Kclief  Fire  Insur- 
5  Company  of  New  York,  as  collateral  security  for  the 
ment  of  a  mortgage  for  $20,000,  and  that  Amasa  A. 
Ifield,  his  partner,  had  obtained  an  assignment  of  them 
1  the  company,  and  subsequently  had  assigned  them  to 
seaF.  Clark,  now  deceased,  on  the  conveyance  to  him  by 
Redfield's  father,  Luther  Redfield,  of  the  premises  on 
ch  the  mortgage  was,  and  which  were  conveyed  to  the 
er  by  Barrett,  who  then  owned  them,  in  October,  1875, 
lecurity  for  a  loan  of  money  then  made  to  him  by  Luther 
Ifield. 

^6  complainant  seeks  by  this  suit  to  obtain  a  decree  set- 
?  aside  the  assignment  from  her  to  Barrett  as  fraudulent, 
the  ground  that  the  latter  fraudulently  altered  it  after  it 
•executed,  by  substituting  his  name  for  that  of  Ramsey, 
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and  requiring  the  executors  of  Clark,  who  died  before  t 
commencement  of  this  suit,  to  deliver  the  bond  and  mo:^:"^- 
gage  to  Mrs.  Putnam. 

The  assignment  in  question  cannot  be  found.  The  e"^"^i- 
dence  falls  very  far  short  of  proving  that  the  alleg^^<3 
alteration  in  it  was  ever  made.  The  only  witness  on  tli.* 
subject  is  Mr.  Putnam,  who  admits  that  he  has  nottli«J 
slightest  recollection  of  having  executed  any  assignment,  or 
that  his  wife  did.  He  savs  that  he  has  endeavored  to  refr^^sli 
his  recollection  on  the  subject,  but  has  no  recollection  wLiaLrt- 
ever  upon  it. 

The  whole  business  of  negotiating  and  assigning  tilie 
bond  and  mortgage  was,  he  says,  entrusted  to  Barrett,  a.xiii, 
he  adds,  that  the  presumption  is,  that  if  he  and  his  xvLfe 
executed  an  assignment,  it  was  such  a  one  as  Barrett  j^  r c- 
pared  or  caused  to  be  prepared  for  them.  He  farther  &a  vs, 
that  if  he  signed  any  paper,  he  left  it  with  Barrett.  It 
appears,  from  his  testimony,  that  when  Barrett  informed 
him  of  his  failure  to  obtain  the  money  from  Ramsey,  Bar- 
rett said  that  if  he  would  leave  matters  to  him  he  might  be 
able  to  do  something  for  Mrs.  Putnam,  which  would  com- 
pensate  her  for  the  disappointment. 

The  complainant  relies  on  the  fact  that  it  appears  by  tic 
record  of  the  assignment  that,  beneath  the  signature  of  tb6 
subscribing  witness  (Mr.  Nettleton,  the  commissioner  before 
whom  the  acknowledgment  was  taken),  there  is  the  follo^^- 
ing  note : 

**Tlio  words  C.  Barn^tt,  of  the  city  of  New  York,  written  on  »" 
erasure  before  execuiion." 

And  Mr.  Xcttleton  testifies  that  he  never  so  noted  writing 
over  eriu^ure  in  an  instrument  witnessed  by  him,  but  thatt*'*^ 
uniform,  unvarying  practice  is  to  note  the  alteration  ^^ 
writing  over  erasure  above   his  signature.     He  does  nc^^' 
however,  remember  witnessing  or  taking  the  acknowled 
ment  of  the  assignment,  and  he  admits  that  he  sometim 
has  forgotten  to  sign  his  name  as  a  witness  to  instrumea 
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when  requested  so  to  attest  tlie  execution  thereof  in  liis 
presence.  The  production  of  the  assignment  might  have 
shown  that  the  note  was  in  his  own  handwriting.  In  the 
absence  of  the  note,  there  would  be  no  presumption  that 
the  alteration,  if  alteration  there  was,  indeed,  was  made 
after  the  execution  of  the  assignment. 

The  burden  of  proof  is  upon  Mrs.  Putnam  to  prove  that 
it  was  so  made.  Cumberland  Bank  v.  Hall,  1  Hal.  21  fj  ;  N. 
River  Mead.  Co.  v.  Shreicshury  Churchy  2  Zah.  424. 

Failing  in  proving  that  any  alteration  was  made  in  the 
instrument  after  its  execution,  the  complainant's  case,  on 
this  head,  stands  thus :  Having  executed  an  assignment  of 
the  bond  and  mortgage  to  her  agent,  for  her  own  benefit, 
the  agent,  in  violation  of  the  confidence  rej^osed  in  him, 
fraudulently  disposed  of  the  bond  and  mortgage  to  his  own 
use.  As  against  the  title  of  a  bona  fide  assignee  for  valuable 
consideration,  without  notice,  she  can  have  no  relief,  in 
equity,  under  such  circumstances.  Westerrdt  v.  SeotL  3 
Stock.  80 ;  Van  Hfjok  v.  Hf}rnerr'dh:  Mati'ifadanof)  Co.^  1 
flo/.  Ch.  633.  Her  counsel  insists  that  Clark,  thouirh 
4  bom  fide  assignee  for  valuable  consideration,  without 
notice,  is  aflfected  by  the  equities  existing  between  her  and 
Barrett  But  it  is  established  in  this  state,  that  while-  the 
puchaser  for  value  of  a  chose  in  action  is  bound  by  tr,^ 
duties  existing  against  it  in  the  hands  of  the  or:^!r.al 
obligor,  he  is  not  bound  by  the  latent  equities  in  favor  o: 
^Wrd  parties  of  which  he  ha^l  no  noti«:e.  ly^'.^j  v.  .S'/y'yy-r ;/•. 
SSbft.  246:  Woodruf  v.  iMp^if.  1  MCarf.  1^)*? :  Ij^toh^jn  v. 
A>i»)wo»,  LL  213;  i^rr  v.  ll.^Uli.,  11  r\  E.  Or.  414.  Tl- 
^Iccision  of  this  case  rests,  however,  on  •>top[>:!. 

If  the  controversv  were  betw»:»rii  Mrs.  P-j-.r-arr*  ar-d  Ar:^-.rA 
A.RedfieM,  the  title  of  the  latVrr  to  rh»:-  V.nd  nzA  r..'.ri-ii'^ 
would  be  subject  to  con^idvruriv.r^  ir!-::.::  :': .::,  ;.:-!  i->-.-^.-' 
*nd  tbe  te«tiiiiODv  advert  :o  :*-  validl'v.  ?/-:  *':,^,r:      -  i'> 

•  a  ...» 

^itiona  caonot  avail   L->r  a^a:r,-r   *':.k   r-.-.-.r-.-t-::, •;&•'.-.'—     - 
Clttk. 

I^  appeals,  by  the  a&swer  vf  Ari.-ii.ri  A.  h-rii-r!  i.  i':,.*:  -Lc 
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assignment  of  the  bond  and  mortgage  to  him  was  made  gr^     »^ 
the  request  of   Barrett,   and    pursuant  to   an   agrcemei  ^■^ 

between  him  and  the  latter  that  it  should  be  made.    It  w 
aeeordingly  made  by  the  insurance  company  to  Amasa 
Redfield,  and  the  papers  were  delivered  over  to  him  accor 
ingly.     Subsequently,  when   the   conveyance  of  the  mor 
gaged  premises  (which  had  been  sold  to  Clark  free  fro 
encumbrance,  for  about   $10,000,  by  Luther  Redfield, 
whom  Barrett  had  conveyed  them  as  security,  as  befo 
mentioned,)  was  made,  Amasa  A.  Redfield,  who  then  he 
the  bond  and  mortgage  pursuant  to  the  assignment  to  hi 
assigned  and  delivered  them  to  Clark,  in  discharge  of  t 
liability  of  the  premises  from  the  mortgage.     The  mo 
g^ge  was  retained,  uncancelled,  however,  in  order  to  enatr 
Clark  to  avail  himself  of  it  to  protect  him  against  a  tenan 
by  the  curtesy  in  the  property,  which  tenancy  was  subject 
the  lien  and  encumbrance  of  the  mortgage.     Othen^'ise 
would  have  been  cancelled. 

In  consideration  of  receiving  the  bond  and  mortgai 
Clark  paid  the  purchase-money.     Of  course  he  would  i"r 
otherwise  have  done  it,  for  the  amount  due  on  the  mort^^ 
exceeded  the  price  at  which  he  had  bought  the  proper^ 
The  assignment  of  the  bond  and  mortgage  was,  by  his  diir 
tion,  made  to  his  v/ife,  in  trust  for  him.     Clark  was  a  b 
fide  purchaser,  for  valuable  consideration,  of  the  bond  s 
mortgage,  and   he  had  no  notice  of  any  infirmity  in, 
equity  against,  the  title  of  Amasa  A.  Redfield  thereto, 
was  there  anything  to  put  him  upon  inquiry.     Under 
circumstances   the   complainants   cannot   prevail.     Trer^ 
Bdnklng  Co,  v.  Woodruf,  1  Gr.  Ch.  117;   Jones  v.  Fowled 
Myl  ^  K.  581. 

The  bill  will  be  dismissed,  with  costs. 
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Sarah  A.  Williams  and  others 

V. 

Cornelius  Vrebland  and  others. 

*-<^uity  will  enforce  the  performance  of  an  agreement  made  by  the 
^^"^ndant  with  a  testator,  that  if  the  latter  would  bequeath  $30,000 
^im,  instead  of  $20,000  to  him  and  $10,000  to  complainants,  he 
^^Id  hold  $10,000  thereof  in  trust  for  their  benefit. 


33ill  for  relief.     On  general  demurrer. 
^r.  B.  A,  VaiU  for  the  demurrer. 
-Jlr.  W.  H.  Vredenburgh,  contra. 

The  Chancellor. 

This  suit  is  .brought  to  compel  the  performance  of  an 
^reement  made  by  the  defendant,  Cornelius  Vreeland,  with 
^  ^  uncle,  Henry  Frost,  now  deceased,  for  the  benefit  of  the 
^^  Tnplainants,  who  are  the  cnildren  of  Eliza  Saunier,  sister 
^  the  latter. 

According  to  the  statements  of  the  bill,  Frost,  who  was  a 
^5ry  old  man  and  a  bachelor,  was  possessed  of  a  very  large 
'^tate,  and  intended  to  give  it,  at  his  death,  by  his  will,  to 
^  Xs  nephews  and  nieces.  He  had  groat  confidence  in  Vree- 
^nd,  who  was  his  nephew.  Intending  to  givo  to  the  com- 
plainants $10,000  of  his  estate  by  his  will,  he  consulted  with 
^reeland  on  the  subject  of  the  proposed  bequest,  and  the 
^ttcr  told  him  that  he  would  undertake  to  pay  the  money 
fD  the  complainants  if  he  would  make  his  will  and  entrust 
>im  with  the  payment  of  the  money,  and  then  promised 
\un  that  if  he  would  bequeath  to  him  $20,000  for  his  own 
benefit,  and  $10,000  for  the  complainants,  or  would  entrust 
bim  with  the  share  of  his  estate  intended  for  the  complain- 
^nt8«  or  would  include  the  gift  of  $10,000  in  the  bequest  to 
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him,  lie  would  collect  it  and  pay  it  over  to  the  compla 
ants.  Acting  on  this  promise,  Frost  made  his  will  (dat 
in  1870),  by  which  he  bequeathed  to  Vreeland  $30,(M 
without  expressing  any  trust,  and  made  no  bequest  to  t 
complainants  by  name  or  designation.  Frost  subsequen 
told  Vreeland  that,  though  he  had  by  the  will  given  h 
?30,000,  he  intended  $10,000  of  that  money  to  go  to  the  co 
plainants,  and  that  he  would  let  the  bequest  stand  as  it  w; 
and  not  revoke  or  cancel  it,  or  change  it  so  as  to  expn 
that  intention,  if  Vreeland  would  pay  $10,000  out  of  it 
them.  Thereupon  Vreeland  promised  him  that  he  woi 
pay  the  $10,000  accordingly. 

The  testator  relied  and  acted  upon  the  promise,  and 
the  faith  of  it  let  the  bequest  remain,  and  died  with( 
changing  it.    He  died  in  May,  1875.    His  will  was  admiti 
to  probate  on  or  about  the  1st  of  September  followii 
Before  the  will  was  proved,  the  complainants,  who  w 
considering  what  action  they  ought  to  take  to  protect  th 
interest  in  the  matter,  went  to  Vreeland  and  demanded 
him  that  he  sliould  declare  the  trust  as  to  the  $10,000 
their  favor,  and  either  pay  them  the  money  or  give  th 
his  express  promise  in  writing  to  do  so,  and  to  perform 
agreement  made  by  him  with  the  testator  for  their  bea 
in  reference  thereto.     He  then  gave  to  them  an  agreenm 
in  writing,   by  which   he   "  certified "   that   if  he   sho 
receive  $30,000  from  the  testator's  estate,  he  would  pay 
complainants  $10,000.     The^  accepted  the  agreement  s 
abandoned  their  intention  of  resisting  the  admission  of 
will  to  probate,  and  of  taking  proceedings  to  prevent 
payment  to  Vreeland  of  the  $30,000  until  the  trust  in  tl 
favor  as  to  the  $10,000  had  been  declared  or  established. 

Vreeland,  taking  advantage  of  this  condition  of  alfipi 
and  conspiring  with  his  children  to  defeat  the  trust,  assigi 
the  entire  legacy,  for  a  nominal  consideration,  to  one  of 
children,  two  weeks  afterwards,  in  trust  to  collect  it  i 
divide  it  equally  among  all  his  children,  after  deduct 
expenses  of  collection ;  and  from  that  time  he  and  his  d 


TEW.]  MAY  TERM,  1878.  419 

Gibbs  V,  Grant. 


»  have  refused  to  recognize  the  obligation  to  pay  the 
iplainants  the  $10,000,  or  any  part  of  it.  They  have  col- 
lect ted  it,  and  claim  the  whole  of  it  as  their  own  property, 
a^rxcX  refuse  +0  account  for  or  to  pay  it,  or  any  part  of  it,  to 
tlici  complainants. 

There  can  be  no  question  that,  on  the  statements  of  the 

bill ,  which  must  be  taken  as  true  on  demurrer,  the  com- 

plsxlnants  are  entitled  to  the  relief  which  they  seek.     The 

promise  made  by  Vrecland  is  one  which  will  be  enforced  in 

eq^ixity.     He  or  his  children  hold  the  $10,000  in  trust  for  the 

iplainants,  and  this  is  the  appropriate  forum  for   the 

iblishment  and  enforcement  of  the  trust.     Besides,  it  is 

a  fk-aud  for  Vreeland  to  have  induced  the  testator  to  make  a 

becj^uest  to  him  including  money  intended  by  the  former  for 

tlx^   complainants,  at  his  suggestion  and  on  his  promise  to 

them  that  money,  after  the  testator's  decease,  out  of  the 

:»cy  to  him,  and  then,  after  receiving  the  entire  legacy,  to 

refuse  to  pay  them  the  money  which  he  had  so  promised  to 

pa.y.    Story's  Eq.  Jar.,  §§  252,  256,  781 ;  Dowd  v.  Tucker,  41 

OoTOi.  197 ;  2  Jar.  on  Wills  356 ;  Browne  on  Frauds,  §  103. 

The  demurrer  will  be  overruled,  with  costs. 


Israel  Gibbs 

V. 

Albert  Grant  and  others. 

.  ^here  the  title  to  land  is  not  in  A  at  the  time  of  erecting  a  build- 
^S)  and  he  has  no  legal  consent  from  the  owner,  mechanics  liens 
*^*reon  must  be  postponed  to  a  purchase-money  mortgage  given  after- 
^*^B  by  A  when  he  had  acquired  title,  although  the  building  was 
•^08t  finished. 


^ill  to  foreclose.      On  final  hearing  on  pleadings  and 
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Mr.  G.  M.  Shipman,  for  complainant. 

JM7\  J.  F.  Dumont^  for  defendants  Levy  and  Popper. 

The  Chancellor. 

Prior  to  the  14th  of  April,  1874,  Israel  Gibbs  agreed  wit     ^^    h 
Albert  Grant  that  he  would  lend  the  latter  $900,  to  Ir-  >c 

secured  by  a  mortgage  to  be  given  by  the  latter  on  two  \or^       ^8 

of  land  in  Warren  county,  one  of  which  was  then  owned  \ >y 

Joseph  Hilbert,  but  which  Ililbert  had  previously  agreed  ^■■■^o 
sell  and  convey  to  Grant  for  the  sum  of  $600.     Cirant  ha— 
when  the  agreement  for  the  loan  was  made,  commenced  t^  — 

erection  of  a  dwelling-house  on  that  property,  and  had  pi 

cured  the  material  therefor,  to  a  very  considerable  extent 
least,  on  credit.      The  mortgage  to  Gibbs  was  delive 
immediately  after  the  deed  from  Ililbert  to  Grant  was  del 
ered,  and  as  part  of  the  same  transaction,  Grant  bei 
unable  to  obtain  the  deed  until  he  made  a  payment 
account   of   the   purchase-money,   for  which   payment 
relied  on  the  money  borrowed  from  Gibbs.     $300  of  tk 
money  was,  on  the  delivery  of  the  deed,  paid  over  to 
bert  accordingly,  and  he,  in  consideration  of  that  paym& 
delivered  the  deed.     Of  the  $900,  the  amount  of  the  loi 
$600  were  paid  to  Grant  on  the  delivery  of  the  mortga-^ 
Part  of  the  sum  so  paid  was,  as  before  stated,  paid  to  I : 
bert  on  act-ount  of  purchase-money,  and  i>art  was  paid       l^y 
Grant  to  workmen  who  had  been  employed  in  the  build  i  ^"^g 
of  the  house.     The  rest  of  the  mortgage-money  was  witli- 
held  until  the  assii:;nnirnt  of  a  policy  of  insurance  on    trlje 
building,  which  Gibbs  was  to  have  as  collateral  secui'i^J* 
should  have  been  made.      It  was  paid  over  to  Oraul^     ^" 
May,  1874. 

The  deed  from  Ililbert  to  Grant  is  dated  on  the  Ist  d^v 
of  April,  1874,  and  was  recorded  on  the  14th  of  that  movth. 
The  mortgage  to  Gil)l)s  is  dated  on  the  last-mentioned  d^O'^ 
and  was  recorded  on  the  16th,  two  days  afterwards.    6^^ 
sequeutly,  and  in  the  summer  and  fall  of  1874,  persons  wh^ 
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,^^^^ni  Gibbs  on  the  delivery  of  the  mortgage 
^^  ^  to  obtain  the  title.    The  property  was  nc 


li£ir<H  furnished  materials  for  the  house  filed  their  claims  of 
li<^x:i,  under  the  mechauics  lien  law,  against  the  house  and 
lot:  «  Those  claims  were  prosecuted  to  judgment  and  execu- 
tic>x-j,  and  the  property  was  sold  under  the  latter  to  Morris 
L^^-y  and  Isidor  Popper,  who  were  then,  as  they  still  are, 
^^  c^  holders  of  the  second  mortgage  upon  the  property. 
^  contest  in  this  suit  is  between  them,  as  such  purchasers, 
<3  Gibbs,  as  mortgagee,  and  the  question  is,  whether  the 
"^"^^  d^  rtgage  of  the  latter  is  entitled  to  priority  over  the  lien 
^^  ^^  ims. 

^rior  to  the  time  when  Gibbs's  mortgage  was  delivered, 
^^  *^ant  had  no  title  to  the  mortgaged  premises.  The  act  by 
^'^•^ich  he  received  his  title  was  contemporaneous  with  the 
^^^  livery  of  the  mortgage  to  Gibbs.     The  money  received 

alone  enabled 
property  was  not  liable  at  that 
^^^e  to  any  claim  of  lien  for  the  materials  which  had  been 
^^Id  to  him  for  the  building ;  for  he  had  not,  up  to  that 
^'tne,  been  the  owner,  nor  had  he  had  the  requisite  consent 
^^  bind  the  owner.     The  lien  claims  were  filed  aicainst  him 
^  owner.     Between  the  time  w^hen  the  mortgage  was  made 
tid  the  time  when  it  was  recorded,  no  materials  were  fur- 
isbed  by  either  of  the  lien  claimants,  except  (according  to 
^lie  bill  of  particulars  in  the  lien  claim)  a  small  amount — 
ree  bushels  of  lime,  of  the  value  of  less  than  a  dollar — 
iirnished  by  the  defendant  0.  N.  Perry,  on  the  15th  of 
-April,  1874;  and  Grant  swears,  and  is  not  contradicted, 
that  Perry  knew,  before  the  mortgage  was  given  to  Gibbs, 
t:hat  he  had  no  title  to  the  land  and  was  about  to  obtain  the 
>noney  to  get  it  from  Gibbs  on  mortgage  of  the  property. 
^t  may  be  remarked,  in  this  connection,  that  Grant  swears 
that  when  the  mortgage  to  Gibbs  w^as  given,  the  building 
^as  finished,  except  the  building  of  the  porch,  and  that  all 
the  plastering  had  been  done.     Luse,  Gibbs's  attorney,  who 
negotiated  the  loan  and  attended  to  all  the  business  thereof 
for  Gibbs,  testifies  that,  when  seen  from  the  road,  the  build- 
ing appeared  to  be  "  about  completed." 
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Grant's  seizin  of  the  property  was  merely  i 
for,  as  soon  as  he  received  the  deed,  he  mortgaged  t 
property  to  Gibbs.     The  mortgage,  therefore,  is  entitled 
priority  over  the  lien  claims  to  the  extent  of  the  amoiL 
which  it  purported  to  secure.     Macintosh  v.  7%i^5ftm,  10 
K  Gr,  242 ;  Paul  v.  Hoeft^  1  Stew,  11 ;  Lamb  v.  Omrumr 
Vr.  862 ;  Moroney's  Appeal,  24  Pa.  St.  372. 


Thb  New  Jersey  Zinc  Company 

v. 
The  Franklin  Iron  Company  and  others. 


A  decree  for  the  defendant  having  been  rendered  in  the  Uns- 
States  circuit  court,  the  complainant  applied  there  for  an  iiyuncC-*^^" 
to  prevent  the  defendant  from  violating  such  decree;  pending  t^^* 
application,  the  complainant  filed  a  bill  in  this  court  for  an  injuncfc-*^^ 
on  account  of  the  same  matter. — Held,  that  the  i]\junction  must:      *^^ 
refused,  because : 

(1)  A  competent  court  having  acquired  jurisdiction,  should  be  %^^ 
mitted  to  retail,  it  to  the  end. 

(2)  An  allegation  of  an  intention  to  appeal  from  the  decree  #*^^*' 
derod,  is  not  a  ground  of  relief  or  for  changing  the  forum. 

(3)  Nor,  that  the  defendant,  who  has  obtained  such  decree  per^^^ 
ally,  is  the  president  of  a  corporation  whose  grantors  were  bound  b>^ 
former  adverse  decree  in  the  court  of  errors  and  appeals  of  t^  ^ 
Jersey. 

(4)  Nor  aA  allegation  that  the  defendant  collusively  obtained      '^ 
title  for  the  very  purpose  of  retrying  the  case  in  another  foram, 
cially  when  the  pleadings  and  proceedings  show  that  this  matter 
discussed  in  the  litigation  in  the  United  States  court. 


^ 


Bill  for  injunction,  Ac.     On  order  to  show  cause 
injunction  should  not  issue.     On  bill  and  answers  and 
davits. 


i 
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Jfr.  B.  WiUiamsony  Mr.  John  E.  Parsons  of  New  York, 
urid  3fr.  F.  J.  Mather  of  New  York,  for  the  complainants. 


3Ir.  T.  N.  Mc Carter  and  Mr.  J.  R.  Emery ^  for  the  defend- 
ants. 

The  Chancellor. 

This  is  an  application  for  a  preliminary  injunction  on  a 

bill  filed  by  The  New  Jersey  Zinc  Company  against  The 

Franklin  Iron  Company,  The  Passaic  Zinc  Company,  Wyatt 

T^icrce  and  James  Hyde.     On  the  filing  of  the  bill,  an  order 

to  show  cause  was  granted.    The  defendants  have  answered, 

a^Tid  ex  parte  aflidavits,  as  well  as  depositions  taken  on  notice, 

were  read  on  the  argument.     The  complainant  asks  the  aid 

of  this  court  against  that  which,  it  insists,  is  a  gross  and 

most  injurious  violation  of  its  rights  as  established  by  the 

decree  of  the  court  of  errors  and  appeals  of  this  state,  in 

tbe  case  of  The  New  Jersey  Zinc  Co.  v.  The  Boston  Frankllnite 

Cb.,  2  McCart.  418.     That  decree  is  now  the  decree  of  this 

<^urt.     By  it  The  New  Jersey  Franklinite  Company  and 

The  Boston  Franklinite  Company  were  enjoined  from  min 

iJ^g,  carrying  away  or  usfing,  under  any  claim  adverse  to 

that  of  the  complainant,  any  of  the  zinc  ores  or  other  ores 

found  or  to  be  found  in  or  upon  the  southerly  part  of  Mine 

Hill,  excepting  the  metal  or  ore  called  franklinite,  and  iron 

^''e,  when  found  existing  separate  and  distinct  from  zinc  or 

other  forms  or  compounds  than  franklinite ;  and  from  min- 

^^g,  carrying  away  or  using  any  ores,  metals  or  minerals 

*ound  or  to  be  found  there,  in  which  the  mineral  substance 

^Jled  franklinite  exists  in  the  mass  of  ore  in  a  mixed  state 

^sociated  mechanically  with  any  other  form  or  compound 

^*  zinc,  such  as  red  oxide  of  zinc,  silicate  of  zinc,  or  other 

^'ibstances  of  which  zinc  is  a  component  part,  &c. 

The  bill  alleges  that,  after  the  making  of  that  decree, 

^^hich  became  the  decree  of  this  court  on  the  3d  of  Febru- 

^'"J^,  1868,)  and  on  or  about  the  16th  of  October,  1872,  The 

^^ton  Franklinite  Company  conveyed  all  its  property  to 
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the  defendant,  The  F^-anklin  Iron  Company;  that  the  c(^ 
veyance  was  made  to  carry  out  an  arrangement  or  agri 
ment  between  those  two  companies,  by  which  the  latt 
company  was  to  acquire  all  the  property  of  the  former,  sul 
ject  to  all  the  obligations  of  that  company,  including,  ^« 
the  complainant  claims,  the  obligations  and  liabilities  ar-is- 
ing  out  of  the  above-mentioned  decrees ;  that,  as  the  co 
plainant  is  informed  and  believes,  it  has  been  claimed  tka*,.., 
through  a  scheme  devised  for  the  purpose  of  evading  tilie 
effect  of  those  decrees,  Moses  Taylor  acquired  the  right  of 
The  Boston  Franklinite  Company,  so  far  as  it  had  any,  in 
the  lands,  minerals  and  mineral  rights,  and  then  began 
a  litigation,  in  the  circuit  court  of  the  United  States  tor  tlic 
district  of  New  Jersey,  to  obtain,  if  possible,  an  adjudica- 
tion contrary  to  that  of  the  court  of  errors  and  appeals  aii<i 
this  court,  on  the  subject  matter  of  those  decrees ;  and  tha-*' 
a  decree  was  obtained  by  Mr.  Taylor,  in  that  suit,  in  Febrt*-' 
ary,  1877,  by  which  it  was  determined  that,  as  between  Ud^ 
and  the  complainant,  he  was  seized  in  fee-simple  of  am 
entitled  to  all  the  ore  usually  known  and  designated 
fmnklinite,  and  the  ore  called  magnetite,  and  all  other  iro 
ores  exising,  found  or  to  be  found  in  or  upon  the  southerl 
part  of  Mine  Hill,  and  that,  by  that  adjudication,  it  w 
determined  that  franklinite  comprehends  all  the  ore  exis 
ing,  found  or  to  be  found  in  the  southerly  part  of  Min 
Ilill  which  contains  the  mineral  called  franklinite*  whetb 
separate  from  other  ores  or  associated  with  the  silicate  c 
zinc  or  other  forms  or  compounds  of  zinc,  except  only 
much  of  the  mineral  franklinite  as  may  be  found  in  mecha 
ical  admixture  with  the  red  oxide  of  zinc;  and  that  th 
complainant  intends  to  appeal  from  that  decree. 

The  bill  also  states  that,  while  that  decree  was  in  fevor 
Mr.  Taylor,  it  in  effect  also  adjudged  that  the  complaina 
is,  as  against  him,  entitled  to  so  much  of  the  mineral  fran 
linite  as  is  found  in  the  southerly  part  of  Mine  Hill 
mechanical  admixture  witli  the  red  oxide  of  zinc.    It 
that  the  defendants  have  mined  and  removed  large  quaa' 
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tiee  of  the  ores  which,  by  the  decrees  of  the  court  of  errors 
and  appeals  and  of  this  court,  they  are  forbidden  to  remove, 
including  large  quantities  of  franklinite  in  mechanical  admix- 
ture with  the  red  oxide  of  zinc. 

The  bill  sets  forth  the  alleged  scheme  before  referred  to 

for  the  evasion  of  the  decree  of  this  court,  and  alleges  that 

the    means  resorted  to  were  the  collusive  and  pretended 

foreclosure  of  a  mortgage  given  by  The  Boston  Franklinite 

Company  to  Oakes  Ames,  so  as  thus  to  create  an  outstand- 

^^S  title  which,  it  might  be  claimed,  was  not  affected  by  the 

docree  of  this  court  before  referred  to;  the  purchase  by 

Oiikes  Ames  of  the  property  under  the  execution  issued  on 

the    decree  of  foreclosure,  and   a  conveyance   by  him   to 

J^^ylor.     It  states  that,  notwithstanding  the  formal  proceed- 

ings  for  foreclosure  and  the  colorable  sale  thereunder,  Ames 

and  The  Boston  Franklinite  Compsmv  continued  to  treat  the 

niort^age  as  a  subsisting  security  in  the  same  manner  as 

befoj.^.  i\^^^  i\^Q^^  company  continued  to  possess  and  use  the 

P^'^perty  and  rights  described  in  the  mortgage  as  before, 

^^lil     that  anv  amount  which  was  secured  to  Ames  bv  the 

lUortgage  was  subsequently  paid  to  him.     It  further  alleges 

^^^t;  the  defendants  are,  with  full  knowledge  and  in  willful 

^^ol^tion   of  the   rights   of  the   complainant,   engaged    in 

^^^T^oving  and  disposing  of  the  ores  which,  under  the  decree 

^*    t-liis  court,  belong  to  the  complainant. 

^lie  complainant  expressly  states  in  the  bill  that  this  suit 

^^    no  reference  to  any  ores  which  have  been  excavated  and 

^^^^ovcd  from  the  southerly  part  of  Mine  Ilill  by  and  under 

^^     direction  of  Moses  Taylor  individually,  but  does  refer 

^  ^Uch  as  have  been  excavated  and  removed  by  him  as  an 

^^*Oer  of  The  Franklin  Iron  Company,  of  which  company 

^    is  president. 

T^he  defendants,  The  Franklin  Iron  Company  and  Pierce 
^^   Hyde,  by  their  answers,  allege  that,  in  mining  and 
^^^oving   the   ore,   they  have    acted    entirely   under   the 
^^^liority  of  Moses  Taylor,  and  in  his  right. 
28 
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The  Passaic  Zinc  Company,  by  its  answer,  alleges  that  it 
has  not  mined  any  ore  or  minerals,  and  that  all  of  the  oro 
wliich  it  has  received  lias  been  received  from  Moses  Tavloi"- 
under  a  contract  witli  him  which  is  set  out  in  the  answer- 
That  contract  provides  for  the  delivery  by  him  to  that  corE"*- 
pany  of  ore  ''  the  run  of  the  mine,"  except  fowlerite,  garn^^t 
an<l  other  intrusive  minerals.     The  Franklin  Iron  Comparnv 
and  Pierce  and  Hyde  admit,  in  their  answer,  that  in  ?ori:»<^ 
parts  of  the  veins  which  they  are  working,  and  in  the  fraii  1<^- 
Unite  ores  which  the  company  mines  and  disposes  of,  the  r*^ 
is  an  admixture  (but  thcv  sav  it  is  onlv  to  a  small  exteiit, 
and  not  exceeding  an  average  of  ten  per  cent.)  of  red  oxi  clo 
of  zinc  mineral  with  those  ores. 

The  complainant  insists  that  the  claim  that  The  Franklin 
Iron  (Vmpanv  and  Pierce  and  Ilvde,  in  mininj?  and  rem^">v- 
inir  ore,  actinic  under  the  rii^ht  ot  Moses  Tavlor  and  not 
otherwise,  ought  not  to  avail  those  defendants  against  tlic 
complainant's  claim  to  an  injunction  to  protect  the  rights?  of 
the  latter  as  established  bv  the  decree  of  this  court,  because 
it  appears  that  Mr.  Taylor  is  the  j^resident  of  the  Franklin 
Iron  ("ompanv,  Pierce  the  secretarv,  and  Hvde  one  .of  its 
foremen.     The  complainant  insists  that  the  claim  that  th<>.-^<-* 
defendants  work  under  Mr.  Tavlor's  riirht,  is  disinirenuoii-"^ 
and  merelv  colorable. 

The  right  of  Mr.  Taylor  in  the  premises  is  not,  as  hft* 
been  before  stated,  brought  into  question  in  this  suit.  For 
the  puri>oses  of  this  application,  it  must  be  taken  as  hannST 
been  established.  He  is  entitled  to  the  full  benefit  of  it* 
and  he  may  lawfully  permit  those  who,  of  themselves,  i*^ 
their  own  riirht,  could  not  work  the  mine  to  the  extent  t»'> 
which  he,  under  the  decree  (!)f  the  federal  court,  mavdoit^ 
or  who  could  not  of  themselves  lawfully  do  it  at  all,  to  worK 
the  mine  to  the  full  extent  of  his  ric:ht,  and  thev  mavlaW- 
fully  so  work  it  under  him.  A  man  who  has  been  uneuc- 
cessful  in  an  ejectment  suit  may,  nevertheless,  of  coure^* 
lawfully  occupy  the  property  in  dispute  under  one  who  ni^3' 
have   subsequently  establislied   a  title   paramount  to  tli^^ 
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against  which  the  litigation  of  the  former  was  directed. 
The  principle  on  which  a  purchaser  with  notice  is  protected 
by  purchasing  the  title  of  another  person  who  has  purchased 
hona  fide  for  valuable  consideration  without  notice,  is  appli- 
cable. 

But  it  is  insisted  by  the  complainant  that  the  claim  of  The 
Franklin  Iron  Company  (and,  therefore,  that  of  Pierce  and 
Hyde)  under  consideration  is  not  made  bona  fide;  that,  in  fact, 
they  are,  merely  under  cover  of  a  pretended  subordination 
to  Moses  Taylor,  working  the  mine  and  removing  the  ores 
in  violation  and  defiance  of  the  decree  of  this  court.     Refer- 
ence on  this  point  was  made  by  complainant's  counsel^  on 
the  argument,  to  the  answer  of  those  defendants  sworn  to 
by  Mr.  Taylor  as  president  of  The  Franklin  Iron  Company, 
in  which,  in  speaking  as  to  payment  of  the  expenses  of 
Gaining  the  ores  and  shipping  them  to  New  York,  it  states 
that  those  defendants  "  understand  "  that  the  person,  E.  T. 
Hatfield,  Jr.,  by  whom  those  expenses  are  paid,  represents 
Moeea  Taylor  in  the  management   and   operation  of  the 
^ine.    It  is  argued  that  the  answer  is  therefore  disingen- 
uous for  the  company,  and  Pierce,  who,  as  before  stated,  is 
their  secretary,  and  Hyde,  who  is  one  of  their  foremen, 
^ust  have  known  positively  whether  Hatfield  does  or  does 
^ot  represent  Mr.  Taylor.     But  little  weight,  however,  is  to 
^^  attached  to  this  criticism.     The  answer  distinctlv  states 
that  The  Franklin  Iron  Company  is  doing  all  that  it  does  at 
the  mine  under  the  right  of  Mr.  Taylor  individually,  and 
^^t  as  an  oflScer  of  that  company.     It  alleges  that  the  min- 
^^g  and  removing  of  the  ores  has  been  done  for  and  on 
^oount  of  Mr.  Taylor;  that  an  account  entirely  separate 
^^d  distinct  from  the  general  operations  of  the  company  on 
^t8own  account  has  been  kept  of  the  expense  of  mining  and 
Snipping  the  ores,  and  that  that  expense  has  been  charged 
^othe  Moses  Taylor  mine,  and  has,  from  time  to  time,  been 
^imbursed  by  remittances  from  New  York,  from  Hatfield, 
^^  person  before  referred  to,  who,  as  those  defendants  say 
"^^y  understand,  represents  Mr.  Taylor  in  the  management 
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and  operation  of  the  mine.  It  denies  that  the  compaay 
has,  so  far  as  those  defendants  know  or  believe,  received 
any  part  of  the  proceeds  of  the  ores,  unless  it  may  ha%r^ 
been  re-imbnrsed  out  of  the  proceeds,  as  to  which  they  sa^y 
they  are  unable  to  speak ;  and  it  avers  that  the  truth  is  thfi^t 
the  mining  and  shipping  of  the  ore  has  been  wholly  doc^e 
under  the  authority  and  direction  of  Mr.  Taylor  as  an  indi- 
vidual, and  not  in  his  capacity  as  an  officer  of  the  comparky , 
and  that  all  of  the  ore  has  been  shipped  in  his  name,  and 
not  otherwise. 

We  are,  however,  to  look  to  the  affidavits  annexed  to  the 
answer.     The  answer,  so  far  as  it  is  the  answer  of  a  corpo- 
ration, is  of  no  consequence  except  in  connection  with  the 
affidavits.      The    affidavit  of   Hatfield   and    Benjamin    G. 
Clarke,  the  former  of  whom  is  treasurer,  and  the  latter  a 
director  of  The  Franklin  Iron  Company,  speaks  positivelj 
on  the  subject.     They  say  that  they  know  that  the  salefl 
and  shipments  of  ore  which  have  been  made  from  the  open- 
ing since  Moses  Taylor  took  possession  thereof,  in  April i 
1877,  have  been  made  for  and  on  account  of  Moses  TayloF 
as  an  individual,  and  not  in  anv  wav  for  or  on  account oi 
The  Franklin  Iron  Company,  which  company,  they  ad(l,hais 
no  claim  or  title  to  the  ore.     Thev  further  swear  that  tl^^ 
contract  between  Mr.  Tavlor  and  The  Passaic  Zinc  Com* 
pany  was  as  stated  in  the  answer  of  that  company,  andth^^ 
all  i)ayments  on  account  of  it  have  been  made  to  Mr.  Taylor 
iiidividuallv,  and  not  on  behalf  of  The  Franklin  Iron  Coiti- 
pany. 

The  answer,  as  before  remarked,  is  sworn  to  by  Mr.  TaV- 
lor.  Tie  makes  the  ordinarv  iceneral  affidavit  of  verification? 
that  the  matters  and  things  contained  in  the  answer  are  tru^ 
so  far  as  they  relate  to  his  own  acts  or  those  of  the  companj"' 
and  that,  so  far  as  they  relate  to  the  acts  of  others,  b*^ 
believes  them  to  be  true.  And  here  it  may  be  remarked 
that  the  secretary  of  The  Passaic  Zinc  Company,  by  b'^ 
affidavit  annexed  to  its  answer,  swears  that  the  contract 
between  that  company  and  Mr.  Taylor  was  made  with  th^ 
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latter  individually,  and  not  as  an  oflicer  of  The  Franklin 
Iron  Company,  and  that  the  Passaic  company  did  not  know 
or  deal  with  The  Franklin  Iron  Company  in  the  transac- 
tion; that  he  and  the  other  officers  of  his  company  had, 
before  the  contract  was  made,  heard  that  Mr.  Taylor's  title 
to  the  ores  had  been  establislied  by  the  decree  of  the  federal 
court,  and  that  the  complainant's  miners  and  lal^orers  had 
withdrawn  from  the  mine,  and  that  Mr.  Taylor  had  taken 
posseRsion  thereof  and  was  so  in  possession  when  tlie  con- 
tract was  made.     He  adds  that  all  payments  which  have 
been  made  for  ore  delivered  under  the  contract,  have  been 
made  by  checks  payable  to  the  order  of  Mr.  Taylor,  and  not 
otherwise. 

It  appears  that  in  March,  1877,  when  the  injunction 
issued  out  of  the  United  States  circuit  court  on  the  decree 
in  favor  of  Mr.  Taylor  w^as  served,  the  complainant's  miners 
and  laborers  were  then  at  work  at  and  in  the  opening  in  con- 
sidenablc  force;  that  they  continued  to  work  there  until  after 
^application  for  an  attachment  for  contempt  for  a  violation 
tf  the  injunction  in  so  doing  was  made;  and  that  they  then 
^thdrcw,  and  the  complainant  relinquished  mining  opera- 
^wns  in  the  opening  and  abandoned  it,  and  that  thereupon 
Kerce,  under  the  authority  of  Mr.  Taylor,  took  possession 
^the  mine  about  the  2d  of  April,  1877,  and  since  that  time 
"8«  superintended  the  mining  operations  there,  which  he 
^ears  have  been  carried  on  on  account  of  Mr.  Taylor. 

It  further  appears  that,  on  the  28th  of  June,  1877,  the 
^complainant  filed  its  bill  in  the  circuit  court  of  the  United 
States  for  the  district  of  New  Jersey,  against  Mr.  Taylor,  to 
obtain  an  injunction  on  the  foot  of  the  decree  of  that  court, 
(the  correctness  of  which,  however,  it  did  not  acknowledge,) 
^^  restrain  him  from  digging,  mining,  carrying  away  or 
^^ngany  of  the  mineral  franklinite  in  the  southerly  part  of 
Mine  Hill,  in  mechanical  admixture  with  the  red  oxide  of 
^^c,  and  from  molesting,  hindering  or  preventing  it  in  the 
^^ercise  of  its  rights  under  that  decree.  Mr.  Taylor,  on  the 
'Hof  October,  1877,  filed  his  answer  to  that  bill,  and  the 
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motion  for  an  injunction  was  argued,  but  it  has  not  yet  be(? 
decided. 

The  question,  therefore,  as  to  the  rights  of  the  complaix~m- 
ant  under  that  decree,  has  been  submitted  to  the  tribunal ' 
which  tlie  decree  was  made.     That  is  the  appropriate  foru 
for  the  determination  of  the  question.     There  is  nonece^^- 
sity  for  drawing  it  into  this  court,  nor  would  there  be  a'x.Ta  ^ 
propriety  in  doing  so.     It  is  not  only  in  course  of  litigati  <z>  »i 
in  the  proper  tribunal,  but  the  litigation  has  progressed     s=^o 
far  that  the  parties  to  the  controversy  have  been  beard    ou 
the  subject,  and  only  await  the  adjudication.     Every  conslcl- 
eration,  not  only  of  comity,  but  of  regard  for  the  wise,  r>i-xi- 
dent  and  orderly  administration  of  justice,  forbids  that  lliis 
court  should,  under  the  circumstances,  assume  the  deter- 
mination of  the  question. 

It  is  urged,  however,  that  The  Franklin  Iron  Companj 
and  Pierce  and  Ilvde  are  amenable  to  this  court  under  its 
decree,  even  if  it  be  conceded  that  they  are  protected  hj 
the  decree  of  the  federal  court  to  the  extent  of  Mr.  Tavlor'e 
rights  as  established  there ;  for  Taylor  himself  has  no  ri^'bt, 
under  that  decree,  to  franklinite  in  mechanical  admixture? 
with  the  red  oxide  of  zinc,  which,  they  admit,  they  tak^ 
from  the  opening  and  ship  away.     But  they  allege  that  the^' 
are  operating  under  him,  and  in  his  right  alone.    He  ^^ 
interested  in  the  (juestion,  and  it  is  before  the  proper  tr*' 
bunal.     There  is  no  necessity  for  this  court  to  hold  them 't^ 
account  for  having  gone  beyond  the  bounds  set  to  Taylor  t>^ 
the  decree  of  the  federal  court.    Nor  should  it  make  the  fo^ 
that  they  have  so  exceeded  those  bounds  the  occasion  f<^ 
asserting   its   jurisdiction    over  the    subject,   and,  on  tl"^ 
irround  of  vindicatinic  the  authoritv  of  its  decree,  admit  tlr> 
controversy  to  its  forum,  and  so  open  the  way  to  a  confli  ^^ 
of  jurisdiction  between  it  and  the  federal  court.     Suchco^^'^ 
flicts  are  to  be  deprecated  and  avoided,  and  they  can  on       •^ 
be  avoided  bv  a  strict  adherence  to  the  rule  that  thccoi^- 
which  first  obtains  jurisdiction  shall  retain  it  to  the  cm-  ^ 
That  rule  is  established  as  to  suits  over  which  both  the  fi 
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eral  and  state  courts  have  jurisdiction.     Higgs  v.  Johnson 

County^  6  Wall.  166 ;  Peck  v.  Jenness,  7  How.  624 ;  Akerhj  v. 

F/to5, 15  Wi*5.  401 ;  Home  Ins.  Co.  v.  Howell,  9  C.  JS;.  Gr.  238. 

Again,  by  the  affidavits  annexed  to  their  answers,  the 

defendants  deny  the  equity  of  the  bill.     The  general  rule, 

which  is  subject  to  but  few  exceptions,  is,  that  if  the  facts 

constituting  the  claim  of  the  complainant  for  the  immediate 

interposition  of  the  court  are  controverted  under  oath  by 

the  defendant,  the  court  \vill  not  interfere  at  the  initial  step 

of  the  cause.     Citizens  Coach  Co.  v.  Caimlen  Horse  It.  R.  Co., 

2  Stew.  209.     It  is  true,  the  answers  and  affidavits  are  silent 

as  to  the  charge  of  collusion,  but  the  title  obtained  by  Mr. 

Taylor  under  the  foreclosure  was,  as  appears  by  the  record, 

called  in  question  and  adjudicated  upon  favorably  to  him  in 

the  suit  in  the  United  States  court,  brought  by  him  against 

the   complainant  in  this  suit.     It  appears,  by  the  answer  of 

the  latter  in  that  case,  that  it  set  up  in  its  defence  the  decree 

of  irhis  court,  and  averred  that  the  foreclosure  and  the  sale 

UJ^cler  it  were  collusive   and   a   mere  j^ret^inco,  and   were 

^^signed  merely  to  evade  the  effect  of  that  decree,  and  that 

^'**.  Taylor  took  title  w^ith   full   notice  of  all  the  cireum- 

sta^nces.     The  answ^er  " showed  and  charged"  that  he  was 

^^'t  the  real  party  in  interest,  but  that  Oakes  Ames  and 

^t^lxers  were  interested  with  him,  and  that  that  suit  was  car- 

^^cl  on  as  a  mere  matter  of  speculation,  and  in  the  hope 

t»^^t  the  United  States  court  might  disregard  the  judicial 

"^Ciision  of  the  state  tribunals,  where,  as  it  alleged,  all  the 

^^^stions  involved  in  that  controversy  had  been  litigated 

^^c3  determined,  and  in  reliance  upon  whose  judgment  a 

y^^  large  amount  of  capital  had  been  invested.     The  sub- 

J^^t  has  been  passed  upon  by  a  competent  tribunal  adversely 

*^   the  complainant. 

The  order  to  show  cause  will  be  discharged,  but  without 


432  CASES  m  CHANCERY.  [29  Eq 

Moore  v.  Carling. 


Samuel  Moorb  and  others 

v, 
Margaret  Carling  aud  others. 

A,  an  habitual  drnnkard,  conveyed  lands  to  B,  without  conside-x"^* 
tion,  and  B  immediately  reconveyed  to  A  for  life,  with  remainder      *-« 
his  heirs,  reserving  a  nominal  rent,  which  was  never  in  fact  paid      ^^'^ 
claimed. — IlelJ^  that  the  two  instruments  must  be  construed  togeth*  ^*" ''' 
and  that  B  had  no  beneficial  interest  in  the  lands,  but  merely  took  't,^^^ 
title  in  trust. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  pro<:>**' 
Mr,  J,  D,  Bedle^  for  complainants. 
Mr,  J,  Whitehead,,  for  defendants. 

TuE  Chancellor. 

This  suit  is  brought  by  the  heirs  at  law  of  Samuel     T- 
Moore,  deceased,  late  of  Hudson  county,  a<rainst  some    ^^ 

7  7  •■     7  C* 

the  devisees  and  heirs  at  law  of  Michael  Carling,  decease?"' 
late  of  the  same  county,  to  obtain  a  conveyance  by  the  latter 
to  the  forrnor,  of  a  lot  of  land  in  that  county,  which,  ^^ 
alleged  by  the  bill,  was  held  by  Carling,  at  the  time  of  hi* 
death,  in  trust  for  the  heirs  at  law  of  Moore,  who  had  di^^ 
some  years  previously. 

The  property  in  question  is  a  lot  of  about  two  acres  an" 
a  half.  It  was  i)urchased  by  Moore  before  the  year  1837- 
IIc  built  a  dwelling-house  on  it,  wherein  he,  with  his  family? 
resided  at  the  time  when  he  made  the  conveyance  to  Car*' 
ing,  who  was  his  father-in-law.  Moore  was  a  man  of  intent' 
perate  habits.  On  the  12th  of  May,  1837,  he,  with  h^^ 
wife,  conveyed  the  property  to  Carling,  by  warranty  deed- 
The  consideration  expressed  in  the  deed  was  $1,000.  ^ 
the  same  time  he  assigned  to  Carling  his  horse,  cattle,  fferi^' 
ing  utensils  and  implements  of  trade.     The  considerati^'^ 
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stated  in  the  bill  of  sale  was  $250.  The  bill  alleges  that 
tliose  conveyances  were  made  and  taken  in  trust  for  the 
benefit  of  Moore,  to  guard  him  and  his  family  against  the 
consequences  of  his  intemperate  habits,  to  prevent  him  from 
sqixaandering  the  property  in  dissipation. 

INIoore  died  on  the  2d  of  April,  1851.     His  wife  and  chil- 
clr^n  survived  him.    He,  with  his  family,  occupied  the  prop- 
erty up  to  the  time  of  his  death.     After  his  death,  his  wife 
and  children  continued  to  occupy  it  together  until  his  wife's 
desxth;  and  the  children  have  occupied  it  ever  since  their 
mother's  death.     Moore  or  his  family  has  always  paid  the 
taxes,  &c.  on  the  property,  and  have  made  all  repairs  to  it. 
They  have  never  paid,  nor  been  asked  to  pay,  any  rent  for 
it,  nor  any  money  on  account  of  their  occupation.    In  1845, 
Moore  paid  off  a  mortgage  of  ?300  and  interest,  which  was 
OQ  the  property  when  the  conveyance  was  made  to  Carling. 
After    Moore's    death,   his   widow,   who   was    Carting's 
daughter,  endeavored  to  obtain  from  her  father  a  convey- 
ance of  the  property  to  her  and  the  children ;  but  Carling 
^^^   18   alleged  through  the  influence  of  his  wife)  did  not 
™^ke  it.     After  his  death,  she  renewed  her  api:)lication  to 
ni8   widow,  who  was  her  mother,  and  it  a})pcars  that  the 
latter   and  Mrs.  Moore's   brothers  and   sisters  were  then 
filing  to  convey  the  property  to  her,  and  caused  a  deed  to 
"^  dtawn  for  the  purpose,  and  it  was  executed  by  part  of 
^"^    family;  but,  in  con6e(iuence  of  the  ill  feeling  which 
^''ose  from  a  strife  over  the  will  of  Carling,  in  which  Mrs. 
Moore  took  part,  some  of  the  family  did  not  execute  the 
^^^d,  and  it  was   not  delivered.      Subsequently,  in   Mrs. 
"oore's  life-time,  four  of  the  children  of  Carling  volunta- 
^{y  executed  a  deed  to  her  for  the  property  for  her  life, 
^^th  remainder  in  fee  to  her  children. 
-^o  mention  of  the  property  was  made  in  Carling's  will. 
y  it  he  gave  all  his  property  to  his  widow,  for  life,  and 

P^'ovided  that  after  her  death  it  should  go  to  his  sons  in 
^tini  -1 
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The  answer  sets  up  the  statute  of  frauds,  denies  the  trust, 
and  alleges  that  Carling  purchased  the  land  for  the  sum  o^ 
§1,000  which  he  paid  to  Moore  for  it. 

It  appears  clearly  that  the  conveyance  to  Carling  va. 
merely  voluntary.  The  proof  is  abundant  that  he  paid  t\ 
consideration  \vhatever  for  the  property.  Contempoirs: 
neously  w-ith  the  execution  of  the  deed  and  bill  of  sale  t: 
him,  he,  with  his  wife,  executed  and  delivered  to  Moore  fi. 
instrument  of  writing,  under  seal,  by  which  he  grant*>< 
demised  and  to  farm  let  to  Moore  the  land  and  all  tl: 
personal  property,  for  the  term  of  Moore's  natural  life,  froi 
the  12th  day  of  May,  1837,  (the  date  of  the  instrument,  an 
also  of  the  deed  and  bill  of  sale,)  at  the  yearly  rent  of  fif^ 
dollars,  to  be  i>aid  in  equal  yearly  payments.  The  instn 
ment  contained  an  agreement  that  if  any  rent  should  be  d  v 
and  unpaid,  or  if  default  should  be  made  in  any  of  the  cov 
nants  therein,  it  should  be  lawful  for  Carling  to  re-enter  tl 
premises  or  to  distrain  for  the  rent  remaining  due.  Mooi 
also  thereby  covenanted  to  pay  the  rent,  and,  at  the  cxpir- 
tion  of  the  term,  to  quit  and  surrender  the  premises  in  ^ 
good  state  and  condition  as  reasonable  use  and  wear  woul 
permit,  damages  by  tlie  elements  excepted.  Followin 
these  covenants  were  the  following  words : 

"And  the  said  party  of  the  first  part  doth  covenant  that  the  f»*^ 
party  of  the  second  part,  on  paying  the  yearly  rent  and  perforiui^ 
the  covenants  aforesaid,  shall  and  may  peaceably  and  quietly  ha^' 
hold  and  enjoy  the  said  demised  premises  for  the  term  aforesaid — vi^ 
for  and  during  the  natural  life  of  the  said  Samuel  T.  Moore — and?  ^ 
the  decease  of  the  j^aid  Moore,  the  use  and  occupancy  of  said  preAii** 
to  descend  to  the  heirs  of  the  said  Samuel  T.  Moore;  and  for  t' 
faithful  discharge  of  all  and  singular  the  covenants  and  conditio^ 
herein  expressed,  the  parties  hereto  have  interchangeably  set  tl^^ 
hands  and  seals  the  day  and  year  first  above  written." 

Tlie  instrument  was  produced  by  the  complainants'  soli^ 
tor  from  the  possession  of  the  counsel  of  the  complainai*'^ 
who  swears  that  he  obtained  it  from  Mrs.  Moore.  Tb^ 
can  be  no  doubt  whatever  of  the  genuineness  of  this  in&'tr 
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meiit.  It  is  evidence  of  a  trust.  It  is  in  proof  that  Carling 
80  reorarded  it.  The  witness  to  its  execution  testifies  that 
Carling  characterized  it  as  a  deed  of  trust  when  he  executed 
it.  The  witness  says  tlmt,  when  the  paper  was  executed,  he 
kaow  nothing  of  the  deed  from  Moore  to  Carling;  that, 
after  carefully  reading  the  paper  to  Carling  and  his  wife,  he, 
before  he  signed  it  as  a  witness,  asked  them  the  meaning 
ancl  intent  of  it;  that  they  said  that  the  property  was  placed 
in  the-  hands  of  Carling  find  his  wife  as  a  paper  or  deed  of 
trust  for  the  safe  keeping  of  the  property  from  being  wasted 
or  clestroyed  by  Moore ;  that  they  had  never  paid  Moore  a 
dollar,  or  any  money;  that  it  was  merely  made  to  hold  the 
property  from  being  drunk  up  by  Mr.  Moore  in  rum,  and, 
if  ^loore's  children  should  outlive  him,  they  should  have  the 
property  back;  and  that  they  (Carling  and  his  wife)  never 
expected  one  dollar  of  rent. 

The  instrument  then  executed,  while  it  is  in  form  a  lease 
to  ^loore  for  life,  contains  a  provision  that,  on  the  death  of 
Moore,  the  "  use  and  occupancy  of  the  property"  shall  descend 
to  His  heirs.     This  instrument  is  evidence  that  a  beneficial 
interest  in  the  property  remained  in  Moore,  notwithstanding 
tue  absolute  character  of  the  conveyance  to  Carling.     It  is 
dateil  on  the  same  day  with  that  conveyance.     It  was  pre- 
pared by  the  same  scrivener,  and  was  manifestly  a  part  of 
tue     eame  transaction   with   the   conveyance.      Though    it 
reserves  rent,  Carling  declared,  when  he  executed  it,  that 
no  rent  was  expected,  notwithstanding  the  reservation.    Xo 
^'^iut  was  ever  paid,  nor  was  any  ever  demanded.     From  the 
^^y  when  the  instrument  was  executed,  to  near  the  time  of 
Wing  the  bill,  which  was  in  1867,  a  period  of  thirty  years, 
**loore  and  his  family  remained  in  undisputed  possession  of 
the    property,  exercising  acts  of  ownership  over  it  undis- 
^^*'bed,  and  their  right  to  do  so  unchallenged. 

The  conveyance  to  Carling  was  wholly  voluntary.     On 

oceiving  it,  he  executed  and  delivered  to  Moore,  as  part  of 

^^  transaction,  a  deed  (the  instrument  before  mentioned), 

^   'Which  he  assigned  the  property  to  him  for  life,  with 
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remainder  in  fee  to  his  heirs,  on  the  reservation  of  a  reim  ^ 
which  he  declared  was  merely  nominal.     It  was,  in  cflTect, 
declaration  that  he  had  taken,  and  that  he  held,  the  title 
the  property  in  trust  for  Moore  for  life,  and  for  Moore- 
heirs  at  law  in  fee  thereafter ;  for  he,  in  eftect,  covenantc 
to  hold  the  estate  for  Moore  for  the  life  of  the  latter,  an 
thereafter  for  Moore's  heirs  in  fee,  in  fact  neither  receivir 
nor  reserving  (though  he  made  a  nominal  reservation)  an_ 
thing  by  way  of  compensation  or  consideration. 

Where  one  conveys,  without  consideration,  his  land 
another,  and  the  latter  simultaneously  conveys  the  proper 
to  the  grantor  for  life,  with  remainder  to  the  heirs  of  tl 
grantor,  it  is  a  natural  conclusion  that  the  first  conveyan 
was  made  with  a  view  to  the  latter,  and  that  the  grantee 
the  first  conveyance  had  no  beneficial  interest  in  the  pre 
erty  under  the  deed  to  him,  but  merely  took  the  title 
trust  for  the  grantor. 

In   connection  with   the  written   declaration,  the  pa^ — ol 
evidence  of  the  trust  is  abundant  and  the  proof  undeuial^^^  e- 
In  BarrcU  v.  Joy^  IG  Mass,  221,  the  execution  and  deliver  ^r 
by  the  grantee  of  an  indenture  after  the  conveyance      "fcf}' 
which  he  covenanted  to  sell  part  of  the  property  conve>?^^3d 
to  him  by  the  deed  and  ap])ropriate  a  certain  part  of  "t  ^c 
proceeds  to   the  discharge  of  certain  claims  against   ^titje 
grantor,  was   held   suflieient   evidence   of  a   trust  in    ^Tjc 
grantee  in  the- property  in  favor  of  the  grantor,  and  a  8U"b.:0- 
cient  declaration  in  writing  thereof. 

The  complainants  are  entitled  to  the  relief  they  seek,  ijM^d 
there  will  be  a  decree  accordin«:lv. 
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Jerome  A.  Eisenlord 

V. 

Oriental  Insurance  Company  of  Jersey  City, 

and  others. 

kholder  who  subscribes  for  his  stock  under  an  agreement  with 
etary  of  the  company  that  the  company  will  "redeem"  his 
any  time  at  par  and  ten  per  cent,  interest,  and  for  payment 
i  mortgage  with  a  collateral  policy  of  insurance,  payable,  in 
OSS,  to  the  company,  cannot,  after  loss  and  payment  to  them, 
insolvency  of  the  company,  recover  the  amount  from  the 
t  company,  as  against  bona  fide  stockholders  and  creditors  ;  it 
ig  that  the  object  of  the  transaction  was  to  give  the  company 
jfore  the  public. 


for  relief.     On  final  hearing  on  pleadings  and  proofs. 

/.  F,  Randolph^  for  complainant. 

rs,  Williams  (jh  Chicles^  for  the  defendant,  tlie  receiver. 

Chancellor. 

complainant  is  one  of  the  stockholders  of  the  Oriental 
ice  Company  of  Jersey  City,  an  insolvent  corpora- 
id  this  suit  is  brouglit  against  the  company,  Alexan- 
.  Laidlavv,  the  late  president  thereof,  and  Robert 
1,  late  secretary  of  the  company,  William  Gray  and 
I'civer  appointed  hy  this  court  for  the  creditors  and 
olders,  on  proceedings  in  insolvency  under  the  statute, 
hers.  Its  object  is  to  obtain  the  insurance-money  paid 
8  by  fire  under  a  policy  held  by  the  company  at  the 
fits  failure  as  collateral  security  for  the  payment  of  a 
ige  of  $1,300,  assigned  by  the  complainant  to  them  for 
ce  of  thirteen  shares  of  the  capital  stock  subscribed 
I  taken  by  him,  and  which  he  still  holds.  The  ground 
ef  is,  that  the  complainant  was  induced  to  purchase 
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the  stock  througli  fraudulent  represeutations  made  to  him 
by  Wilgon  and  Gray. 

The  evidence  Hhows  that  the  company  was  organized  on 
the  17th  of  March,  1874,  and  was,  from  the  beginning,     a* 
flagrantly  fraudulent  concern.     It  appears  by  the  complain- 
ant's testimony  that  on  the  14th  of  April  following  he  6iml>- 
scribed  for  and  took  three  shares  of  the  stock  ;  that  on  t  Y:ie 
2d  of  May  following  he  subscribed  for  and  took  ten  ;  on  t"li*3 
21st  of  that  month,  thirteen,  and,  subsecjuently,  about  tli«-' 
1st   of  June   following,  fifty-two   shares.      For  the  8to<:*l< 
which  he  so  bought  he  paid  as  follows :  For  the  shares  pxar- 
chased  on  the  14th  of  April,  he  assigned  to  the  companv   ii 
mortgage  given   by  one  McIIugh ;    for  six  of  the  sha  i*^6 
bought  on  the  2d  of  May,  he  assigned  to  it  a  mortgtB^^ 
given  by  one  McDermott ;  for  the  rest  of  the  stock  bougrl^^ 
on  that  day  he  assigned  to  it  a  mortgage  given  by  cy^^^ 
Becker,  and  for  the  thirteen  shares  bought  on  the  21st:    ^^t 
May,  he  assigned  to  it  a  mortgage  given  to  him  by  Gray    'f^^ 
?1,300,  on  a  house  and  lot,  which,  at  the  time  of  the  tnu'i^S" 
action,  were  owned  by  the  complainant,  but  which  he  tli^^ 
conveyed  to  Gray  fur  the  pretended  consideration  of  ?2,2O0, 
though  there  was,  in  fact,  no  consideration  at  all;  but   tl**-' 
convevance  was  made  to  Gray  merely  in   order  that     »^^ 
might  give  to  the  complainant  the  mortgage  upon  the  prop" 
ci-ty,  so  that  the  latter  might  assign  it  to  the  company  f^^ 
the  price  of  the  stock.     The  policy  of  insurance  upon   th^ 
house  was,  at  the  same  time,  assigned  by  the  eomplaiu^*^^'* 
to  Gray,  as  owner,  the  loss,  if  any,  payable  to  the  compB'^^ 
as  collateral  security  for  the  mortgage  debt.     The  propertj 
was  sul)sequently  reconveyed  to  the  complainant.     For  tu^ 
fifty-two  shares  purchased  about  the  1st  of  June,  he  assigi^*^ 
to  the  company  a  mortgage  of  $2,200,  which  he  held  on  la^"*^ 
in  Bergen  county,  and  gave  the  company  a  mortgage    f*^^ 
$3,000  on  the  house  and  lot  where  he  lived.     lie  testifi^ 
that  he  entered  into  all  these  transactions,  made  all  tb<^^ 
purchases  of  stock,  under  and  in  pursuance  of  an  agreeno^^ 
made  by  Wilson  with  him  to  take  the  shares  from  hinci    ^ 
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and  interest  at  the  rate  of  ten  per  cent,  per  annum  on 
par  value,  from  the  time  of  the  purchase,  or  obtain  a 
chaser  for  them  for  him  at  that  price — par  and  ten  per 
t.  interest.  For  the  difterence  between  the  McIIugh, 
ker  and  McDermott  mortgages  (the  Becker  mortgage 
ears  to  have  been  worthless),  with  interest  thereon,  and 
price  of  the  stock,  the  complainant  received  cash  from 
company. 

*he  agreement  as  to  the  six  shares  purchased  with  the 
Dermott  mortgage  was,  that  the  company  would  pur- 
se them  from  the  complainant  w'hen  the  mortgage  should 
ome  payable,  and  would  pay  him  ten  per  cent,  interest 
the  price  he  had  paid  for  them,  from  the  time  of  his  pur- 
se. Accordingly,  it  "redeemed"  them,  as  he  terms  it, 
n  him,  in  October,  1874,  and  paid  him  for  them  the 
re,  with  interest,  as  agreed  upon. 

L  somewhat  similar  agreement  was  made  as  to  the  mort- 
es  which  were  given  for  the  fifty-two  shares.  He  says 
:they  proposed  to  hold  them  only  three  or  four  weeks. 
?  company  held  them,  in  fact,  until  some  time  in  October) 
4,  when  thev  were  exchan^T^ed  with  him  for  the  stock. 
It  agreement  was  in  writing.  It  is  dated  June  24th, 
4,  and  was  signed  by  Wilson.  By  it  he  agreed  to 
eem  the  stock  held  by  the  complainant  to  the  amount  of 
200,  on  demand,  by  giving  him  the  mortgages,  with 
Test  thereon  from  their  date.  The  company  was,  in 
L,  to  return  to  him  the  mortgages  and  tnke  back  the 
tk  whenever  he  should  ask  it.  lie  himself  says  it  was 
rely  a  "  temporary  transaction.*'  There  appears  to  be  no 
m  to  doubt  that  that  transaction  was  fraudulent:  that  it 
5  intended  to  enable  the  company,  in  mailing  the  annual 
tement  required  of  it  by  law,  fraudulently  to  report  the 
rtgages  as  part  of  its  assets.  The  statement  was  sworn 
:)n  the  8th  of  October,  1874,  and  was  filed  on  the  17th  of 
t  month.  In  it  the  mortgages  appear  among  the  assets, 
I,  according  to  his  own  testimony,  he  received  them 
tin  in  exchange  for  the  stock  in  that  month.    ^Ir.  Gray, 
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who  was  merely  a  clerk  in  the  office  of  the  companj,  tes- 
tifies tliat,  in  July,  1874,  the  complainant,  at  the  company's 
office,  asked  him  \t'  the  secretary  of  state  had  made  his 
examination  of  the  assets  of  the  company ;  that  this  was 
before  anv  examination  had  been  made ;  that  the  witness 
told  him  that  no  examination  had  been  made,  but  that  oue 
was  daily  expected;   that  the  complainant  then  told  him 
that  he  had  loaned  two  mortgages  to  Wilson,  one  for  $3,000 
and  the  other  for  S2,200 ;  that  the  complainant  told  him 
that  they  were  to  be  used  as  assets  (»f  the  company,  to  pass 
the  examination  of  the  secretary  of  state,  and  that  he  had 
lent  them  for  about  three  months,  the  time  expiring  about 
July,  and  that  at  the  expiration  of  the  three  months  Wilson 
was  either  to  pay  him  in  cash  or  return  the  mortgages,  and 
that  the  complainant  said  that  some  portion  of  the  mort- 
gages was  the  i)roperty  of  his  dead  brother,  and  that  hewft* 
a  little  particular  about  them  on  that  account.     He  says  be 
had  another  conversation  with  the  complainant  on  the  sub- 
ject, at  the  company's  office,  in  August  following;  that  i** 
that  conversation  the  complainant  "went  over  pretty  mucb 
the  same  language" — said  he  had  loaned  his  mortgages  to 
the  cum[>any,  and  asked   the  witness  if  the   secretary  ^^* 
state  had  made  his  examination  yet;  that  the  witness U^l*^ 
him  he  had  not,  and  the  complainant  then  spoke  about  tl*^ 
mortgages  as  before,  and  showed  Gray  a  paper  written  i>3 
AVilson ;  that  when  the  complainant  first  spoke  to  hira  c>^ 
the  subject  the  witness  told  him  he  had  better  see  Wilso»^» 
and,  he  adds,  that  the  complainant  said  he  wanted  to  g^^ 
the  mortgages  or  the  money,  as  AVilson  had  promised  hii^^' 
lie  says  he  had  a  third  conversation  with  the  complaina^ 
on  the  subject,  in  August  or  k^eptember;  that  the  complai^' 
ant  again  asked  him  whether  the  secretary  of  state  h^*- 
made  the  examination,  and  that  the  witness  told  him  th  ^ 
he  had  not,  but  that  they  werfe  expecting  him  daily.    G^s^- 
says  the  examination  by  the  secretary  of  -state  was  mai 
in    October,   and    that   after   that  the    complainant  aga-' 
demanded  the  mortgages,  and  the  president  of  the  compar 
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jave  them  to  him.     He  swears  that  in  each  of  those  conver- 
sations witli  him  the  complainant  stated  to  him  that  the 
naortgages  were  loaned  to  enahle  the  company  to  pass  the 
examination  by  the  secretary  of  state.     The  complainant, 
indeed,  denies  that  he  told  Gray  that  he  had  loaned  the 
mortgages  to  Wilson  to  be  used  as  assets  of  the  company, 
to  enable  it  to  pass  the  examination ;  and  he  denies  that  he 
told  him  that  he  had  loaned  them  for  about  three  months, 
and  that  at  the  expiration  of  the  three  months  Wilson  wjis 
to   pay  him  in  cash  or  return  the  mortgages.     He  denies, 
also,  that  he  ever  lent  the  mortgages  to  Wilson  to  be  used 
as  assets  of  the  company  in  passing  the  examination.     He 
had  previously,  however,  in  his  testimony,  admitted  that  he 
told  Gray,  in  the  conversation  to  which  the  latter  testifies, 
that  he  had  furnished  the  mortgages  to  be  used  in  the  assets 
of  the  company,  and  that  he  told  him  that  Wilson  was  to 
have  them  three  or  four  weeks,  and  then  return  them  to 
Wrn,  and  that  they  '*  were  only  temporary,  and  that  they 
sbould  be  returned."     To  the  question  whether  he  did  not 
tell  Gray  that  the  mortgages  were  to  be  returned  to  him  as 
soon  as  the  examination  should  have  been  made,  he  had 
previously  replied   that   he   remembered   nothing   of  that 
l^nd;   and  to  the  question  whether  he  did  not  tell  Gray 
that  he  was  particular  about  those  mortgages  because  they 
were  the  property  of  his  brother's  estate,  but,  as  to  the 
other  mortgages,  he  would  let  them  take  their  chances,  he 
had  previously  answered,  qualifiedly,  that  he  did  not  think 
he  did. 

^ut  the  testimony  of  Gray  is  strongl}-  corroborated  by 
the  certificate  before  referred  to,  and  the  circumstances  of 
the  case.  The  certificate  provides  for  a  return  of  the  mort- 
S^ges  themselves,  not  in  three  months,  but  on  demand,  and 
the  fact  is,  that  the  mortgages  were  left  in  the  hands  of  the 
company,  to  figure  as  assets  until  after  the  examination  was 
"^^Ic,  and  then  they  were  returned  to  the  complainant. 

^'-it,  further,  the  complainant  seems  unwilling  to  explain 
"18  transactions  with  the  company  fully.     He  received  from 
29 
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them   ^206,  in  April,  1874,  and  he  gives  no  satisfactory 
account  of  it.     Tie  niorelv  says  "it  was  a  business  transac- 
tion,  and  had  nothing  to  do  with  tliis  case, — that  is,  to  tlie 
best  of  '  his  '  knowle<lge."     But  it  does  not  appear  that    li^ 
had  any  other  business  with  the  company  than  these  traii^s- 
actions  in  wliieh  he  exoliancred  his  niortfirasres  for  its  stoolc. 

There  is  great  reason  to  believe  that  he  was  aware  of  tilie 
character  of  the  company,  and  was  a  willing  party,  in  e<7>n- 
sidemtion  of  compensation  to  be  paid  to  him  by  them  -    to 
their  fraudulent  contrivances  to  deceive.     lie  must  liii'^'t* 
knt>wn  that  such  transacti«»ns  as  those  in  which  he  ensrsisx*^^- 
and  by  whirh  he  became  tlie  apparent  owner  of  stock  in    tlie 
ct>mpanv,  temporarily,  merely,  were  designed  to  defraud    l^y 
inducing  confidence  in  the  ct>mpany,  based  on  his  alletr*^*^ 
ownei-ship  of  its  stoi*k,  and  of  its  pi>ssession  of  the  securiti^-=^ 
whieh  he  transferred  to  them. 

in   the  transaetimi    under  consideration,  he  became    tti^ 
owner  of  thirteen  shares  of  the  stock,  for  which  he  cra*'^*^ 
the  mortiT^vre  of  81.:>^<K     The  transaction   bv  which   tl^^^ 
mortiraire  was  created,  the  convevance  to  Grav,  bv  which    l'^ 
was  made  to  appear  to  be  the  owner  of  the  complainant  j5 
property,  at   the   price  of  ?2,200,  and   the  eomplainiint    ^ 
mortg-agee  thereof,  shows  complieity  on  his  part  with  \^  i*" 
son.     lie  has  no  title  to  relief  as  against  the  creditors  ai^^ 
/•.'*?•?/:/:  ST  vkholders  of  the  corfK^ration 

The  bill  will  be  dismissed,  with  costs. 


Eliz^peth  W.  Stioer  and  her  husband 


r 


Frank  M.  Bacox  and  others. 

• 

Whon?  .1  vKnxI  *.vu:i:ns  go::t'r.iI  vvvenAnt*  of  vrmrranty.  and  tt^^^ 
a  iuor:pii:o  on  iho  j'r^*m:<o<,  a  i  r«.M-:siou  in  the  paroh&se>money  ^ 
g*^  for  relea$o  frv^tu  su.'h  rri^r  mortca^  on  paring  ccrttdn    ^^ 
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not  form  an  exception  to  the  general  rule  that  the  grantor  must 
procure  a  release  from  such  prior  mortgage  before  he  is  entitled  to  a 
Tee  of  foreclosure  on  his  purchase-money  mortgage. 


IBill   to  foreclose.     On   final  hearing  on   pleadings  and 
proofs. 

3lr.  W,  B.  MdxsoTiy  for  complainants. 

Jfr,  J.  H,  Jackson^  for  defendant  Bacon. 

The  Chancellor. 

The  complainants,  by  their  deed  dated  February  15th, 
1875,  conveyed  to  the  defendant,  Frank  M.  Bacon,  for  the 
consideration  of  ?7,000,  twenty-six  lots  of  laud  in  the  city 
of   Plaiufield.     The  property  was  the  separate  property  ot 
the  complainant,  Mrs.  Stiger.     The  deed  contains  the  usual 
fall  covenants,  including   covenant  against  encumbrances 
and  covenant  of  general  warranty.     To  secure  the  payment 
of  $2,600  of  the  purchase-money,  with  interest,  Bacon  gave 
to   Mrs.  Stiger  a  mortgage  on  the  property,  the  principal 
whereof  was  payable  in  two  years,  and  the  interest  half- 
yearly.     It   contained   a   provision   that,  in   case   of  non- 
Payment  of  interest  for  thirty  days  after  it  should  fall  due, 
the  principal  should  become  due  at  the  option  of  Mrs.  Stiger 
^^  her  legal  representatives  or  assigns.     There  was  a  clause 
in  the  proviso  of  the  mortgage  expressive  of  a  condition 
that  Mrs.  Stiger,  her  heirs  and  assigns,  should  at  any  time, 
^n  thirty  days'  notice  and  the  payment  by  Bacon,  his  heirs 
^r  assigns,  of  four  dollars  per  front  foot  for  the  land  required 
^^  be  released,  release  the  whole  or  any  part  of  the  property; 
such  payment  to  be  applied,  first,  towards  ihe  payment  and 
^^lease  of  a  prior  mortgage  held  by  John  Smalley  on  the 
Property  {with  other  land),  and  the  payment,  when  made, 
^^  to  apply  to  and  procure  a  release  from  both  mortgages, 
^e  complainants  assigned  the  mortgage,  on  the  11th  ot 
J^ne,  1875,  to  Alexander  Bonnell,  who  held  it  until  the 
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month  of  February,  1876,  when  he  re-assigned  it  to  Mrs. 
Stiger. 

The  bill  alleges  that  the  interest  which  became  due  ob 
the  ISth  of  August,  1875,  was  not  paid  when  it  became  due, 
nor  within  thirty  days  thereafter,  and  that  Mrs.  Stiver,  after 
the  expiration  of  the  thirty  days,  elected  that  the  principal 
should  became  due. 

It  is  proved,  by  the  testimony  of  Bacon,  that  in  August 
or  September,   187o,  he,  haying   been   informed  that  tli^ 
mortgage  had  been  assigned  to  Bonnell,  called  on  the  latt^Jr 
and  gave  to  him  as  his  reason  for  the  non-payment  of  \1^^ 
interest,  that  Stiger,  who  acted  for  his  wife  in  the  transaction 
of  the  conveyance  of  the  land  to  him,  had  not  complied 
with  his  agreement,  made  when  the  mortgage  was  given,   to 
procure  the  release  of  the  property  from  the  Smalley  mort- 
gage.    He  says:  "I  said  I  was  prepared  to  pay  the  interest 
as  soon  as  the  arrangements  were  complied  with  betwetrn 
Mr.  Stiger  and  myself  making  the  property  free  and  cloa-' 
as  the  deed  specified.     Mr.  Bonnell  said  he  did  not  blan"*^ 
me  for  not  paying  it.''     He  further  says:  "Bonnell  did  ii<^^ 
insist  on  the  payment  of  the  interest,  after  I  stated  the  fa^'"'^^^ 
to   him.     He   saicl,  when   he  took  the    mortgage   lie  '\vH'^ 
informed  it  was  the  only  mortgage  upon  the  property  in  ii»  '*  y 
way  whatever.*'     Bonnell  does  not  appear  to  have  insit?t*?*^ 
on  the  payment  of  the  interest,  but  rather  to  have  justit^*=^" 
Bacon  in  declining  to  pay  it,  in  view  of  the  fact  that   tli^ 
pro[)erty  had  not  been  released  from  the  Smalley  mortgu^^'* 

Though  the  bill  does  not  specifically  refer  to  the  fact,  LjUT 
alle;;es  that  Mrs.  Slider  made  her  election  in  view  of  tiJ^ 
non-payment  of  the  interest  which  became  due  on  the  l-5ti^ 
of  Autrnst,  1875,  the  interest  which  became  due  on  the  1-*^'^** 
of  February,  187G,  was  not  paid  when  it  fell  due,  m^" 
remained  unpaid  at  the  time  of  the  tiling  of  the  bill,  wl^i^** 
\vas  in  June  of  that  year. 

Bacon  swears  that,  when  the  deed  and  mortgage  \ver^ 
delivered,  Stiger,  who,  as  before  stated,  acted  for  and  Y^V 
resented  his  wife  in  the  business,  said  that  he  was  mak^*'^ 
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gements  with  Smallej-  to  take  the  mortgai^^e  which 
1  was  giving  and  release  the  property  from  liis  niort- 
;  and  that,  Bacon  says,  was  the  reason  why  the  provi- 
vas  inserted  in  the  mortsraore  mven  hvhim;  that  the 
y  paid  for  releases  should  be  applied  to  and  procure 
es  from  the  Smalle}-  mortgage.  He  says  that  subse- 
ly  Stiger  offered  to  obtain  a  release  of  the  property 
that  mortgage  if  he  would  pay  him  the  interest  on 
Stiger's  mortgage  and  $900  of  the  principal,  and  that 
aeon)  declared  his  readiness  to  make  the  payments  on 
roduetion  of  the  release;  but  none  was  obtained.  He 
iv  says  that  the  reason  why  he  l)as  not  paid  the  interest 
d  has  been,  that  the  property  has  not  been  released 
the  Smallev  mort^asce,  and  that  he  has  alwavs  been, 
jince  the  first  interest  became  due,  ready  and  willing, 
till  is,  to  pay  the  interest  due  on  the  production  of  the 
le.  He  is  corroborated  as  to  the  promise  which  he 
vas  made  by  Stiger  when  the  deed  and  mortgage  were 
^red,  by  the  testimony  of  Mr.  Smalley,  who  says  that 
r  requested  him  to  take  the  Bacon  mortgage  and 
»e  the  property  which  it  covered  from  his  mortgage, 
lat  he  declined  to  do  so. 

e  deed  itself  is  conclusive  as  to  the  equities  of  the 
Mrs.  Stiger  thereby  covenanted  with  Bacon  that  the 
^rtv  was  clear  of  all  encumbrances.  The  fact  that  the 
sion  to  which  reference  has  before  been  made,  as  to 
nino^  releases  from  the  Smallev  mortiracre,  was  inserted 
le  Bacon  mort«ra<i:e,  does  not  in  anvwise  affect  the 
y  to  which,  under  that  covenant.  Bacon  is  entitled, 
annot  in  equity,  under  the  circumstances,  be  required 
y  either  the  principal  or  interest  on  the  mortgage  given 
im  until  the  property  shall  have  been  released  from  the 
lley  mortgage.  Shannon  v.  Mcrsclls,  Scix,  426;  Van 
r  y,  Williams,  1  Gr.  CIl  407;  Woodrnff  v.  Dcime,  1 
'm.  168;  White  v.  Stretch,  7  C  E.  Gr,  76;  Uniov 
ml  Bank  v.  I^nner,  IOC.  E,  Gr.  495 ;  Dayton  v.  Diisen- 
Id.  110, 
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The  suit,  therefore,  must  be  stayed  to  aftbrd  Mrs.  Stiger 
an  opportunity  to  obtain  a  release  of  the  land  from  tha-^ 
mortgage ;  and  if,  within  thirty  days  from  the  time  of  entc  r- 
ing  the  decree  on  this  decision,  she  shall  do  so,  and  exhib^it. 
the  release,  duly  executed  and  acknowledged,  to  Bacon, 
he  shall  not,  within  thirty  days  thereafter,  pay  the  princip; 
and  interest  of  his  mortgage,  less  his  costs  of  this  suit,  s 
will  be  entitled  to  a  decree  in  favor  of  herself  alone  (hi^c^r 
husband  is  not  a  proper  party  complainant  to  the  suit)  for 
the  amount  of  the  principal  and  interest  of  the  mortgag^e^, 
with  costs.  If  she  fail  to  obtain  the  release  within  the  thirtij 
days,  the  bill  will  be  dismissed,  with  costs,  but  withoxit 
prejudice  to  her  right  to  bring  a  new  suit  whenever  she  sLisxll 
have  obtained  the  release,  or  the  mortgaged  premises  sliia.!! 
have  been  otherwise  discharged  from  the  encumbrance  of 
the  Smalley  mortgage. 


EiBE  D.  Cordts  and  wife 

V. 

PniLiP  II.  IIargrave  and  others. 

If  an  involuntary  grantee  is  under  no  obligation  to  indemnifV  ^^ 
grantor  against  a  mortgage  on  the  premises,  the  mortgagee  is  not  e^^' 
tied  to  such  indemnity. 

Bill  to  foreclose.  On  final  hearing  on  pleadings  ^^^ 
proofs. 

Mr.  G.  Ackersojij  Jr,,  for  complainants. 

3Ir.  W.  Brin/cerhoff,  for  defendant  Wilson. 

The  Chancellor. 

On  the  1st  of  March,  1871,  Mary  H.  Cordts,  with  ^^^ 
husband,  conveyed  to  John  A.  Kamping  certain  land  bel^^**^" 
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to  her  in  Rutherford  Park,  in  Bergen  county,  which 
bad  sold  to  him.  To  secure  the  payment  of  37,500  of 
purchase-money,  with  the  interest,  he  gave  to  her  his 
tgage  of  that  date  on  the  property.  On  the  11th  of 
ember  in  that  year,  Kamping  and  his  wife  conveyed  the 
►erty  to  Joseph  Wilson.  The  deed  contained  a  state- 
t  that  Wilson  assumed  the  payment  of  the  mortgage  to 
.  Cordts.  Wilson,  by  deed  dated  on  the  15th  of  the  last- 
tioued  month,  conveyed  the  property  to  Philip  EC.  Ilar- 
e. 

be  bill  is  filed  to  foreclose  the  mortgage,  and  it  seeks  a 
onal  decree  for  deficiency  against  Wilson,  lie,  by  his 
rer,  denies  all  liability  for  deficiency,  alleging  that  he 
entirely  ignorant  of  the  execution  of  the  deed  from 
iping  and  his  wife  to  him ;  that  it  was  never  delivered 
im,  or  to  any  person  who  w-as  authorized  to  receive  it 
lim;  that  he  never  accepted  it,  and  never  assumed  to 
he  mortgage.     lie  further  says  that  he  is  not  acquainted 

Kamping  and  his  w'ife,  or  either  of  tliem,  and  never 
any  business  relations  with  them ;  that  Ilargrave  was 
person  to  whom  the  deed  should  have  been  made,  he 
ng  purchased  the  property  from  Kamping,  and  that  the 

from  Kamping  and  his  wife  to  him  (Wilson),  was 
e  with  a  fraudulent  intent  and  for  tlie  purpose  of  hin- 
ag  and  defrauding  the  creditors  of  Ilargrave.  He 
ler  states  that  the  first  information  he  had  of  the  exist- 

of  the  deed  was  received  from  Ilargrave,  and  that  he 
ice  protested  against  it  and  declared  his  unwillingness 
ermit  the  title  to  remain  in  his  name,  and  that,  in  order 
elieve  himself  from  it,  he,  by  the  advice  of  Ilargrave's 
rer,  executed  a  deed  for  the  property  to  Ilargrave. 
Le  evidence  shows  very  clearly  that  Ilargrave  bought 
property  from  Kamping,  and  caused  the  deed  to  be 
le  to  Wilson  without  Wilson's  knowledge  or  consent; 

the  deed  was  delivered  to  Ilargrave  and  not  to  Wilson, 
that  immediately  (and  it  appears  to  have  been  a  day  or 

after  the  deed  was  delivered  to  Ilargrave)  the  latter 
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communicated  to  Wilson  the  fact  that  it  had  been  made  to 
him,  and  that  Wilson  at  once  protested  against  it. 

Wilson  testifies  that  he  did  not  buy  the  property  nar 
authorize  any  one  to  buy  it  for  him ;  that  the  deed  wcls 
never  delivered  to  him;  that  he  never  accepted  it,  nor(li<3 
any  person  in  his  behalf;  that  it  was  not  made  by  his  direc?- 
tion  or  consent;  that,  as  soon  as  he  ascertained  from  Hur"- 
grave  that  there  was  such  a  deed,  he  told  Hargrave  thatl  A<i 
would  not  receive  it,  that  he  would  not  accept  it,  and  tlii*t 
Hargrave  would  have  to  take  the  property  himself;  tliatILt  »'• 
grave  told  him  he  had  put  the  property  in  Wilson's  nari3.  * 
because  he  (Hargrave)  was  embarrassed.     He  further  swea  «*s 
that  he  had  nothing  to  do  with  recording  the  deed,  and  do*^"^ 
not  know  who  caused  it  to  be  recorded.     He  swears  that  I  ^^ 
gave  no  consideration  for  the  deed  from  Kamping  and  wit?"^» 
and  knew  nothing  of  that  transaction,  and  that  he  conveye^rd 
the   property   to   Hargrave   without   consideration,  at  tL  ^^ 
request  of  Hargrave  and  Hargrave's  lawyer.  Fox,  mere^^}' 
to  divest  himself  of  the  title.     He  is  fully  corroborated  t.^ 
Hargrave  and  Fox. 

The  comidainants  have  not  produced  Kamping,  but,  ^^^ 
the  evidence  adduced  by  Wilson,  oppose  merely  Xlr.  Cordt^^^  ^ 
testimony  that  he  notified  Wilson  by  written  notice  to  |»i— ^J 
interest  on  the  mortgage,  and,  receiving  no  reply,  called  l_  ^^ 
him ;   and   that  he  told  Cordts  that  he  (Wilson)  must  s^^-'^ 
IFargrave  about  the  interest,  and  requested  Cordts  to  cC:*-" 
again.      Cordts  also  says,  however,  that  Wilson  told  hi  "^i 
that  it  was  not  his  business  to  pay  the  interest,  or  said  soir:^*'' 
thins:  to  that  efllect. 

Wilson  swears  that  he  did  not  receive  any  of  the  writtc-u 
notici's,  and  that,  when  Cordts  called  on  him  for  the  interc-et, 
he  told  him  that  Hargrave  was  the  person  to  whom  ^^^ 
should  apply  for  it;  that  he  himself  knew  nothing  about  it- 
He  further  testifies  that  he  told  him  that  he  did  not  own  ^^^ 
property;  that  he  never  asked  him  to  call  again,  and,  ^^»-^^^^ 
he  did  not  promise  to  see  Hargrave  about  the  interest,  ^^ 
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.y  that  if  he  should  see  Hargrave  he  would  mention  it 
n. 

ippears  from  the  evidence  (and  it  is  uncontradicted) 
he  consideration  of  the  deed  from  Kamping  to  Wilson 
he  conveyance  by  Hargrave  to  Kamping  of  property 
iCj  bar-room  and  fixtures,  &c.)  in  the  city  of  New  York, 
ging  to  the  former,  upon  the  possession  of  which  the 
at  once  entered  after  the  exchange  w^as  completed. 
:h  Hargrave  and  Fox  testify  that  the  deed  from  Kamp- 
as  delivered  to  Hargrave  in  Fox's  office  in  New  York, 
ays  that,  according  to  his  recollection,  Wilson's  name 
nserted  in  the  deed  on  the  day  when  the  deed  was 
red  and  after  it  had  been  executed ;  that  Wilson  was 
resent;  that  Kamping  said,  ''  Whose  name  shall  I  put 
and  Hargrave  answered,  "  Put  in  Joseph  Wilson." 
)ing  then  accepted  as  the  grantee  named  in  the  con- 
ce  of  the  property  sold  by  him  to  Hargrave,  a  person 
ivhom  he  had  not  bargained,  to  whom  lie  had  not  sold 
roperty,  and  who  had  not,  as  far  as  he  knew,  any  inter- 
erein,  and  to  whom  he  did  not  deliver  the  deed,  and 
lad  not  authorized  or  consented  to  the  insertion  of  his 
therein  or  the  delivery  of  the  deed  to  any  one  for  him. 
der  the  circumstances,  Wilson  is  under  no  obligation 
iver  to  indemnify  Kamping  against  Mrs.  Cordts's  mort- 
aud  therefore  there  is  no  liability  on  his  part  to  her. 
:ll  V.  Hospital  of  St.  Barnabas,  12  C.  E.  Gr.  650;  Culver 
'.(IgeTy  2  Steic.  74. 


The  Grocers  Bank  and  others 

r. 
John  D.  Neet  and  others. 

.  mortgagee  who  makos  an  absolute  assignment  of  a  mortgage  to 
5ent,  can  claim  no  relief  as  against  a  bona  fide  holder  to  whom 
ent  aasigned  it  as  security  for  his  own  debt. 
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2.  Such  mortgagee,  made  a  party  defendant  because  she  holds  ft 
third  mortgage  on  the  premises,  cannot,  by  answer,  set  up  such 
defence  against  the  assignee.  Her  claim  for  relief  should  be  made  by 
cross-bill. 


Bill  to   foreclose.      On   final   hearing   on  pleadings  and 
proofs. 

Mr.  L  W,  Scudder,  for  complainants. 

Mr.  W.  C.  Spencer,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  for  $23,353  and 
interest,  dated  October  26th,  1875,  on  land  in  Jersey  City. 
The  mortsracce  was  executed  by  John  D.  Neet  to  Winifred 
T.  Hughes,  and  was  by  her  assigned,  by  assignment  dated 
November  15th,  1875,  to  James  M.  O'Donnell,  and  he,  or^ 
the  came  day,  assigned  it  to  the  complainant,  Samuel  I^- 
White,  president  of  the  Grocers  Bank,  in  trust  for  tb^^ 
l)ank,  and  as  security  for  debts  which  he  then  owed  tl^^ 
bank,  and  his  liability  to  them  as  endorser  of  commerei^^ 
paper  by  them  discounted  for  him.     Those  debts  and  liabi*' 
ities  amounted  to  $26,309.77,  besides  interest.     None  of  tl*^ 
paper  has  been  paid,  and  O'Donnell  has  become  liable  ^^ 
the  bank  u[>on  all  of  it.     No  part  of  the  debt  existingat  tb^ 
date  of  the  assigimient  has  been  paid.     The  complainant  * 
mortgage  is  the  first  encumbrance  on  the  mortgagee!  preP^' 
ises.     The  principal,   by  the  terms  of  the  mortgage,  ^"^ 
payable  on  the  26th  of  October,  1877,  and  the  interest  yr^ 
payalde  half-yearly  ;  but  the  mortgage  contained  a  provision 
that  if  any  part  of  the  interest  should  not  be  paid  witbi^^ 
thirty  days  after  it  should  become  due,  then  the  princip^^ 
should,  at  the  option  of  the  mortgagee  or  her  legal  rep^^ 
sentatives,  become  due  at  once.     The   interest  being,    ^ 
alleged  in  the  bill,  in  arrear  for  more  than  thirty  days  fto'^ 
the  time  when  it  became  due,  the  complainants  exerci* 
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tlie  option,  and  elected  that  the  principal  should  become 
due. 

It  appears  that  Neet,  the  mortgagor,  on  the  8th  of 
November,  1875,  thirteen  days  after  giving  the  mortgage 
held  by  the  complainants,  executed  a  mortgage  on  the 
premises  to  O'Donnell,  for  $10,000  and  interest,  and  that  on 
the  6th  of  December  following,  less  than  a  month  after- 
wards, he  gave  another  mortgage  upon  them,  to  Winifred 
T.  Hughes,  for  $15,000  and  interest,  and  on  the  29th  of  the 
same  month  of  December,  he  conveyed  the  property  to 
O'Donnell. 

AVinifred  T.  Hughes,  as  holder  of  the  third  mortgage ; 

Woolner  Brothers,  as  holders  of  the  mortgage  of  $10,000 

to  O'Donnell  (which  appears  to  have  been  assigned  by  him 

to  them),  and  Neet  and  O'Donnell,  are  the  parties  to  the 

»uU.    Winifred  T.  Hughes  and  Neet  only  have  answered. 

The  former,  in  her  answer,  alleges  that  the  mortgage  held 

\)y  the  complainants  was  her  property  ;  that  she  assigned  it 

to  O'Donnell,  who  was  her  agent,  to  be  negotiated  by  him 

1     for  her  use  and  benefit ;  that  the  assignment  to  White  was 

niade  without  her  knowledge  or  consent;    that  it  is   not 

binding  on  her,  and  that  she  is  informed  that  it  was  made 

by  O'Donnell  merely  as  security  for  a  previously  existing 

indebtedness  from  him  to  the  bank,  contracted  for  his  own 

benefit.     She  also  states,  in  the  answer,  that  the  mort^aije 

beld  by  the  complainants  was  not  due  when  tlue  bill  was 

filed, and  is  not  yet;  that  on  the  12th  of  November,  1875, 

tbree  days  before  the  date  of  the   assignment  by  her  to 

O'Donnell,  and    the   assignment    by   him   to   White,   she 

received  from  Neet  certain  household  furniture  and  a  lease 

J^r  property  in  Paterson,  altogether  of  the  value  of  $5,500, 

^^  full  satisfaction  of  the  interest  due  and  to  become  due  on 

^be  mortgage  now  held  by  the  complainants,  up  to  the  26th 

^^  October,  1880,  and,  in  consideration  thereof  agreed  with 

-^^cet,  by  a  written  instrument,  to  extend  the  time  for  pay- 

'^^nt  of  the  principal  of  the  mortgage  until  the  last-men- 

ti<>ned  day. 
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Neet,  by  his  answer,  sets  up  payment  of  the  interest  up  to 
October  26th,  1880.  The  bill  prays  a  decree  for  deficiency 
against  him. 

It  appears,  by  the  testimony  of  Miss  Hughes,  that  O'Don- 
nell  was,  as  she  alleges,  her  general  agent  in  the  transaction 
of  her  business  matters.  She  savs  she  allowed  him  to  man- 
age  her  property  and  business  affairs.  According  to  her 
statement,  he  received  all  her  money  for  her,  and  attended 
to  and  transacted  all  her  business.  Her  statements  on  the 
subject  are  vague,  and  wholly  unsatisfactory.  Her  igno- 
rance as  to  her  affairs  is  most  remarkable.  She  appears 
neither  to  have,  nor  to  have  had,  at  any  time,  any  knowl- 
edge of  them.  Her  attack  upon  the  complainants'  title 
to  the  mort2:aiire  held  bv  them  cannot  avail  lier.  She,  by 
the  absolute  assignment  to  ()'Donnell,put  into  his  hands  all 
the  indicia  of  ownership  of  the  bond  and  mortgage  now 
held  by  the  complainants,  and  which  she  says  belonged  to 
her.  He,  b}'  the  assignment  of  them  as  his  own  absolute 
property,  obtained  an  extension  of  time  for  the  payment  of 
his  debt  to  the  bank.  The  l)ank  thus  became  the  bonaUt 
holder  of  the  bond  and  mortscai^e  for  a  valuable  considera- 
tion,  without  notice  of  any  equity  against  the  title. 

But,  again,  under  the  proceedings  in  this  cause,  she  can 
obtain  no  relief  against  the  complainants.  Their  legal  title 
to  the  bond  and  mortgage  is  complete.  She  is  made  a 
defendant  in  respect  of  the  mortgage  of  ^10,000  held  by 
her.  She  cannot,  under  the  circumstances,  attack  the  com- 
plainant's title  by  answer,  but  must  do  so  bj'  cross-bill. 

The  proof  of  tlu'  auswer  in  respect  to  the  payment  of  the 
interest  up  to  the  2<)th  of  October,  1880,  is  by  no  means  sat- 
isfactorv. 

The  rent,  ?2,000  per  annum,  of  the  Paterson  property* 
reserved  by  the  lease,  was  payable  in  two  equal  annual  p^J' 
nuMits,  in  advance,  the  term  being  for  two  years  from  tb^ 
12th  of  November,  1875.  The  bill  of  sale  of  the  furnitate 
was  not  made  on  the  12th  of  November,  but  on  the  15^"' 
Besides,  the  bill  of  sale  itself  shows  that  the  furniture  ^** 
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isferre<l  by  O'Donncll  to  Neet  on  the  12tli  of  November, 
5,  t\\(^  daj'  of  the  date  of  tlic  lease.  The  property  leased 
conveyed  by  O'Donnell  to  Neet  on  the  6th  of  Novem- 
,  1875,  and  the  latter  gave  a  mortgage  of  $15,000  to  him 
n  it  of  that  date,  which  was  acknowledged  on  the  11th 
November,  1875,  and  recorded  on  the  loth.  On  the  27th 
December  following,  Neet  conveyed  the  property  back 
)'Donnell. 

'he  agreement  in  writing  mentioned  in  Miss  Hughes's 
wer,  and  in  that  of  Neet,  and  therein  alleged  to  have 
n  executed  and  delivered  by  her  to  Neet,  by  which  she, 
ibe  says,  agreed  to  extend  the  time  for  the  payment  of 
mortgage  now  held  by  the  complainants  until  October 
h,  1880,  is  not  produced,  and  no  attempt  is  made  to 
ount  for  or  excuse  its  non-production,  though  Neet,  in 
answer,  alleges  that  it  is  in  his  possession,  ready  to  be 
duced  and  proved.  Miss  Hughes  attempts  to  account 
the  nou-j)roduction  of  the  receipt  which  she  says  Neet 
^e  her  for  the  rent,  but  her  attempt  is  by  no  means  suc- 
sful.  On  cross-examination,  she  said  that  she  had  "lost 
n  some  place,  and  could  not  tind  it.''  On  her  re-direct 
imination,  she  said  she  last  saw  it  in  February,  1877; 
kt  her  lawyer,  Mr.  Mackay,  then  sent  her  word  that  it 
8  necessary  to  produce  it,  and  she  went  to  find  it,  and 
>ught  her  papers  into  the  sitting-room  (she  lives  in  O'Don- 
ll's  family),  to  look  over  them ;  that  she  was  called  out  of 
iroom  very  hurriedly,  and  when  she  returned  her  atten- 
n  was  called  by  a  visitor  to  a  paper  which  a  little  child 
i  picked  up  and  brought  to  him,  and  the  visitor  handed 
-  paper  to  her,  saying  that  it  was  a  ''valuable  paper  to 
ve  lying  around."  She  adds  that  she  ^Maid  it  somewhere 
t  of  her  hand,  to  send  to  the  office  of  Mr.  Mackay,  and 
8be  misplaced  the  paper  and  cannot  find  it."  Her  testi- 
^ny  is  not  such  as  to  command  belief.  She  not  only  pro- 
^  to  know  nothing  in  regard  to  the  property  which  she 
^^ni8  to  own,  but  professes  ignorance  of  matters  about 
^ich  she  may  reasonably  be  expected  to  be  fully  informed. 
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She  testifies  that  O'Donnell  has  had  all  her  monev  for  five 
or  SIX  years;  that  she  has  always  had  money  from  her 
infancy,  and  when  asked  where  she  gave  her  money  to 
O'Donnell,  she  replied  that  it  was  on  Staten  Island,  hut  she 
does  not  know  when  it  was.  To  the  question  whether  she 
gave  it  to  him  in  checks  or  bills,  she  answered  that  she 
thought  it  was  in  bonds,  but  slio  did  not  know  how  she  gave 
it  to  him.  In  this  and  very  many  other  respects  which  it  is 
unnecessary  to  specify,  her  testimony  is  justly  subject  to 
adverse  criticism.  Iler  standing  in  this  suit  is  simply  that  ol 
the  holder  of  a  mortgage  subsequent  to  that  of  the  com- 
plainants. Her  attenq>t  to  show  that  the  complainauts* 
mortgage  is  not  due,  and  that  all  interest  upon  it  has  heen 
paid  up 'to  the  26th  of  October,  1880,  has  not  been  success 
ful.  The  evidence  shows  only  what  appears  to  have  been 
an  attempt  on  the  part  of  O'Donnell,  with  her  aid,  to 
embarrass,  if  not  to  defeat,  the  complainants  in  foreclosing 
their  mortgage.  The  alleged  transaction  of  the  payment  of 
the  interest  was  in  its  character  very  unusual.  The  hand  of 
O'Donnell  is  apparent  in  it.  The  whole  thing  is  evidently 
a  mere  artifice.     There  will  be  a  decree  for  the  complainants- 


Maria  G.  Gray 

r. 

Margaret  Van  Blarcom  and  others. 

Usurious  brokage  taken  by  a  tliird  i)orson,  whether  an  agent  of  * 
inortgagoo  or  not,  if  taken  without  his  knowledge  or  consent,  will    ^ 
taint  the  mortgage.     The  rule  that  such  brokage,  to  l>e  valid,  mu?* 
taken  by  virtue  of  an  independent  agreement  between  the  borr^''^ 
and  the  broker,  not  approved. 


Bill   to  foreclose.     On  final  hearing  on  pleadings    ^^ 
proofs. 
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r.  H.  S.  Druri/j  for  complainant. 

r.  E,  S.  Atwater,  for  Mrs.  Van  Blarcom, 

[E  Chancellor. 

lis  suit  is  brought  for  foreclosure  of  three  mortgages, 
\  by  the  defendants,  Mr.  and  Mrs.  Van  Blarcom,  to  the 
)lainant,  one  for  $4,500,  another  for  §1,500,  and  the 
[  for  $900.  They  all  bear  interest  at  the  rate  of  seven 
jent.  per  annum.  The  mortgagors,  by  their  answer  set 
he  defence  of  usury.  The  proof  is  that  they  paid  to 
len,  to  whom  they  applied  to  raise  the  money  for  them, 
emium  of  ten  per  cent,  of  the  amount  of  the  first  two 
3,  one  of  which  was  for  §4,500  and  the  other  for  §1,500, 
a  larger  percentage  on  the  other.  The  money  thus 
to  him  appears  to  have  been  divided  between  him  and 
lett,  through  whom  the  three  loans  were  made.  The 
plainant  received  no  part  of  these  premiums,  nor  was 
aware  that  they  or  any  part  of  them  had  been  received 
Burnett.  She  advanced  the  full  amount  of  the  three 
s.  Borden,  by  agreement  with  the  Van  Blarcoms, 
ined  the  percentage  for  himself  and  Burnett  out  of  the 
oy,  and  paid  oyer  to  the  latter  his  share  of  it.  Borden 
the  agent  of  the  Van  Blarcoms  in  obtaining  the  loans, 
receipt  by  Burnett  of  the  money  thus  paid  over  to  him 
►orden  as  his  commissions,  would  not,  if  he  had  been  the 
plainant's  agent,  make  the  loans  usurious.  Muir  v. 
igs  Inst.,  1  C  E.  Gr.  537  ;  Conoccr  v.  Van  Mater,  3  C.  E. 
481;  Spring  v.  7^^/,  1.  Siew,  345;  Jlanning  v.  Young, 
68. 

iQ  counsel  of  the  mortgagors,  on  the  hearing,  urged 
1  the  consideration  of  the  court  the  cases  ofAfgur  v.  Gard- 
>4  N.  Y.  360,  and  E,'^tevez  v.  Purdg,  6  JTun  {X,  Y.)  46,  in 
ort  of  the  proposition  that  where,  on  a  loan  at  lawful 
est  made  by  the  lender  through  his  agent,  a  commis- 
is  charged  and  received  by  the  agent,  and  the  borrower 
not  understand  that  the  money  thus  charged  and  paid 
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18  to  go  to  the  agent  alone,  the  transaction  is  usurious.  It 
was  held  in  those  cases  that  where  the  agent  receives  a 
premium  for  a  loan  bearing  lawful  interest,  the  contract 
will  be  usurious  unless  the  agreement  by  the  borrower  with 
the  agent  is  independent  of  the  contract  for  the  loan ;  that 
is,  unless  it  is  understood  by  the  borrower  to  be  an  agree- 
ment solely  for  the  benefit  of  the  agent.  The  principle  of 
these  New  York  cases  is  in  opposition  to  that  laid  down  b  v 
this  court  in  3Iair  v.  Sticoigs  Institution  and  Omover  v.  Van 
3Iatcr,  and  of  the  court  of  errors  and  appeals  in  the  former  ; 
and,  indeed,  it  is  in  opposition  to  that  of  the  case  of  Comli^ 
V.  Baldwin^  21  N.  Y.  219,  from  which  the  courts  by  whiel^ 
the  cases  under  consideration  were  decided,  attempt  to  dis- 
tinguish them.  In  Conocer  v.  Van  MateVy  the  agent  ha.^ 
received  a  premium  of  $33G  on  a  loan  of  $1,400,  and  it  wc»-^ 
insisted  that  the  loan  was  therefore  usurious.  But  it  wi 
held  that  there  was  no  proof  that  any  part  of  the  premiui 
was  paid  to  the  mortgagee,  directly  or  indirectly,  or  tha; 
he  agreed  to  receive  it  or  any  part  of  it,  and  that  there  w*:: 
no  evidence  that  he  knew  of  the  agreement  to  pay  it  or  ^-^^ 
the  payment  of  it;  "  though,"  added  the  chancellor,  "if  L^^*^' 
had  known  that  his  brother  (the  agent)  had  received  tlus,C"^^ 
any  other  amount  of  illegal  brokerage,  for  ettecting  tk  '^^^ 
loan,  it  could  in  nowise  have  tainted  this  loan  with  usurv^ 

In  3Iuir  V.  Sewings  Institution^  the  court  said:  "But  if  be 
(Muir,  the  mortgagor,)  "  did  pay  a  bonus  of  $100  to  Mott  '^^*^ 
obtain  this  loan,  as  he  alleges,  there  is  not  only  no  evideuci^^ 
that  he  (Mott)  had  any  authority  from  the  institution  '^^^ 
receive  it,  or  that  the  other  members  of  the  funding  cor3^^' 
mittee,  by  whose  concurrence  the  loan  was  made,  had  au:^-^ 
knowledge  of  the  transaction ;   but  it  is  proved  that  tb^^^ 
were  ignorant  of  it,  and  that  no  part  of  the  money  we  ^^'^ 
into  the  funds  of  the  complainant^^.     This  ground  of  usui 
therefore,  entirely  fails." 

The  distinction  sought  to  be  drawn  in  the  New  Yo 
cases  above  referred  to,  between  the  case  of  a  loan  bj 
broker  on  a  premium  which,  it  is  understood  by  the 
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r,  is  to  go  into  the  pocket  of  the  broker,  and  the  case 
e  the  broker,  though  instructed  by  his  principal  not  to 
at  more  than  lawful  interest,  takes  the  premium  with- 
ommunicating  the  fact  to  the  borrower  that  all  of  it  is 

retained  by  him  for  his  commissions,  does  not  com- 
l  itself  to  my  judgment.     The  distinction  is  manifestly 
o  dissatisfaction  with  the  principle  established  in  Con- 
Baldwin, 
t,  according  to  the  evidence  in  this  cause,  Burnett 

rather  as  the  friend  of  the  complainant  than  as  her 
t,  and  for  his  own  use  and  advantage,  and  on  his  own 
mt  undertook  to  induce  her  to  make  the  loans,  and 
ceived  his  compensation  therefor  under  an  agreement 
Ben  him  and  Borden.  There  is  no  evidence  that  he 
her  agent  to  make  the  loans.  He  appears  to  have 
paid  by  Borden  for  his  successful  influence  with  her, 
lot  to  have  been  her  agent.  The  defence  is  not  sustained. 


Edmund  J.  Cleveland  and  others,  executors, 

V, 

Bridget  O'Neil  and  others. 

allegation  ^in   an   answer  that    the   defendants,  as   executors, 

^  a  certain  amount  usuriously,  is  not  sustained  by  proof  that 

them  individually  received  a  part  of  such  sum  from  defendant's 


to  foreclose.     On   final   hearing  on   pleadings   and 


JE,  S,  Atwater^  for  complainants. 

TV.  B,  Wilson^  for  defendants. 
80 
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The  Chancellor. 


The  answer  sets  up  usury.     It  alleges  that  there  was  a 
corrupt  and  unlawful  agreement  between  the  mortgagor  and 
the    complainants,    by   which    the    latter    should    receive 
$333.75  as  a  premium,  over  and  above  lawful  interest,  for  a 
loan  bv  them  to  him  of  §1,891.25,  and  that  thev  received 
that  premium  accordingly.     The  proof,  if  considered  moet 
favorably  for  the  defence,  does  not  sustain  it;  it  does  not 
show   that   the   complainants,  or  either  of  them,  receivM 
that  sum,  but  shows  that  one  of  them  received,  on  Lis  own 
account,  as  commissions,  §311.50.     The  answer  avers  that 
the  allcge<l  contract  for  tlio  payment  of  the  premiuo)  wa* 
made  with  both  executors.     The  proof  does  not  sustain  the 
allegation    that   there   was    a    contract.      The   mortgagor, 
according   to   the   proof,   told    Davis,  who  wjis   his  ageut, 
and  not  the  agent  of  the  complainants,  that  he  would  will- 
ingly give  lifteen  j)cr  cent,  for  the  money.     Davis  induced 
the  complainants  to  make  the  loan.     They  paid  to  Davis, 
for  the  mortgagor,  the  whole  amount  of  the  principal  men- 
tioned  in   the  mortgage,  §*2,l^25.     lie  disbursed  all  of  ^^j^ 
except  §333.75,  for  and  as  agent  of  the  mortgagor,  and  ot 
that  he  appears  to  have  retained  §22.25  for  himself,  a"" 
to  have  given  the  rest  to  one  ot  the  executors,  who  receivt^d 
and  retained  it  for  his  own  individual  use. 

Applying  the  rule  which  requires  strict  conformity  of  the 
proof  to  the  pleading  in  such  cases,  the  defence  must  b^ 
adjudged  to  have  failed. 


Martin  Nestal  and  wife 

r. 
Bartholomew  Scumid. 


Parol  proof  cannot  be  received  to  establisli  a  resulting  trust  ix>  *^ 
purchased  by  an  agent,  and  paid  for  entirely  with  his  own  moD^y* 


:      Stew.]  MAY  TERM,  1878.  459 


Nestal  V.  Schmid. 


IBill  for  relief.  On  final  hearing  on  pleadings  and  proofs. 
Mr.  A.  Flanders  and  31r.  T.  G.  Lytkj  for  complainants. 
Mr.  C.  E.  HendricksoTiy  for  defendant. 

The  Chancellor. 

The  bill  is  filed  for  relief  against  a  mortgage  given  by  the 
complainants  to  the  defendant  on  land  conveyed  by  him  to 
tliem,  situated  in  Riverside,  in  the  county  of  Burlington. 
The  complainants  allege  that  the  defendant  agreed  to  buy 
the  mortgaged  premises  for  the  complainant  Nestal,  and  as 
his  agent;  that  he  did  so  buy  them  for  the  price  of  $500 
paid  and  secured  to  be  paid  by  him ;  that  he  represented  to 
Nestal  that  the  owner  would  sell  them  for  $1,000,  but  for  no 
less ;  that  Nestal  then  authorized  him  to  buy  them  for  him 
at  that  price,  and  that  they  were  conveyed  under  the  agree- 
ment by  the  defendant  to  Nestal  for  the  price  of  $1,000,  of 
which  $400  were  paid  in  cash,  and  the  balance  secured  by  a 
mortgage  on  the  premises,  made   by  the  complainants  in 
favor  of  the  defendant,  and  that  the  complainants  have  dis- 
covered that  the  price  paid  by  the  defendant  for  the  prop- 
erty was  only  $500.     The  bill  prays  that  the  complainants 
^^y  be  permitted  to  redeem  the  mortgage  by  paying  the 
aniouut  which  would  be  due  to  the  defendant  in  an  account- 

• 

^^S  on  the  basis  of  allowing  him  only  what  he  paid  for  the 
property,  and  interest.  The  proof  of  the  alleged  agency 
rests  entirely  on  the  testimony  of  the  complainants.  It  is 
"eaied  by  the  answer,  and  by  the  defendant  in  his  testi- 
^^^}\  Indeed,  all  the  rest  of  the  evidence  in  the  cause 
"earing  on  the  subject  disproves  it.  But,  if  it  be  admitted 
r^^  the  agency  existed,  that  the  defendant  agreed  with 
^^stal  that  he  would  buy  the  property  for  him,  the  suit 
^^^Hot  be   maintained   on   the  ground   of  agency,  for  it 

PP^ars,  and  it  is  not  disputed,  that  the  money  paid  for  the 
P^^perty  was  the  money  of  the  defendant,  and  he  took  the 

^*^  in  his  own  name.     A  trust  in  the  property  in  favor  of 
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Xestal  cannot,  in  view  of  the  statute  of  frauds,  be  estab- 
lished by  parol  proof.     Sfort/'s  Eq.  Jur.^  §  1201  a. 

Parol  proof  cannot  be  received  to  establish  a  resulting 
trust  in  lands  purchased  by  an  agent  and  paid  for  with  his 
o\v!i  funds,  no  money  of  the  principal  being  used  for  the 
payments ;  for,  the  relation  of  principal  and  agent  depends 
upon  the  agreement  existing  between  them,  and  the  trust, 
in  such  a  ctiae,  must  arise  from  the  agreement,  and  not  from 
the  transaction,  and  where  a  trust  arises  'from  an  agree- 
ment, it  is  within  the  statute  of  frauds,  and  must  be  i^ 
writing.     This  rule  is  so  inflexible  that,  though  the  ageu^ 
may  be  indicted  and  convicted  of  perjury  in  denying  bi& 
character  as  agent  in  his  answer  under  oath,  the  court  cati' 
not  decree  and  establish  the  trust.     Perri/  on  TrtistSy  §  l3^- 

The  gist  of  the  complaint  is,  that  the  defendant  offerc^^ 
and  promised  to  sell  the  property  to  Nestal  for  just  tl^*^ 
same  price  which  he  paid  for  it.     It  is  alleged  that  he  pr<>' 
fessed  to  have  no  pecuniary  interest  in  the  sale,  and  to    ^^ 
acting  merely  for  the  advantage  of  Nestal,  and  that  tl^^ 
moving  consideration  was  his  desire  to  have  a  good  nei^**' 
bor  and  a  good  baker  in  the  village.     He   had   beeor*'^^ 
acquainted  with  Nostal  merely  casually.     The  latter  was    ^ 
baker,  pursuing  his  business  in  Philadelphia.     Some  of  1>^^ 
customers  lived  in  Riverside,  and  he  tlius  had  his  attenti*^'^ 
called  to  that  place  as  a  good  one  in  which  to  establish  bi^'^" 
self  in  his  business.     With  that  view  he  went  to  Riversid^^ 
and,  while  looking  at  the  i)roperty  occupied  by  the  baker  ^^ 
the  village,  which  property  adjoined  that  of  the  defendai^*? 
lie  was  informed  by  the  defendant  that  he  could  not  btJ> 
that  property  of  the  owner,  because  it  was  soon  to  be  so\^ 
under   foreclosure   of  mortgage.      The   defendant,  as    tl*^ 
complainants  say,  offered  to  buy  it  at  the  sheriiF's  sale   *^^ 
Nestal.     lie  did  not  buy  it  at  the  sherift*'s  sale.    It  was  p*^ 
chased  by  the  mortgagee,  of  whom  the  defendant  bought  "*   ' 
subsecjuently,  at   the   price  of  ^500.     He   then  sold  it    ^ 
Nestal  for  §1,000,  of  which  $50  were  to  be  paid  on  the  Bi^^' 
ing  of  the  agreement  of  sale,  $400  were  to  be  paid  oa    ^^ 
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delivery  of  the  deed,  and  the  payment  of  the  balance  was 
to    l)e  secured  by  mortgage  on  the  property.     TIic  agrce- 
montfor  sale  was  entered  into  on  the-  12th  of  June,  1873. 
Subsequently  it  was  agreed  between  Nestal  and  the  defend- 
an  t  that  the  time  for  delivering  the  deed  should  be  extended 
to    -tbe  Ist  of  July,  1874.     The  consideration  of  this  exten- 
sion appears  to  have  been  the  repairing  of  the  house  by 
festal,  who  entered  into  possession  of  it  under  the  agreo- 
naent.    The  deed  was  delivered  to  Nestal  on  the  1st  of  Jul  v, 
18  T4,  and   the  cash,  $400,  which,  by  the   agreement   of 
ext:cnsion,  was  to  be  paid  on  the  delivery  of  the  deed,  was 
parxd,  and  a  mortgage  given  to  secure  the   balance  of  the 
pvi  nchase-money,  ?600.     Nestal  paid  the   interest  on   the 
mortgage  up  to  January,  1877,  which  was  after  the  begin- 
nii:igof  this  suit.     The  complainants,  Nestal  and  his  wife, 
both  swear  that  the  defendant  repeatedly  declared  during 
tho  negotiation  for  the  sale  of  the  property  that  he  did  not 
want  to  make  anj^thing  on  the  propert}^ ;  that  they  should 
ha\'e  the  property  for  just  what  it  cost  him ;  that  he  repre- 
sented to  them  that  the  price  which  Nestal  was  to  pay  was 
tbat  which  was  fixed  by  the  owner  of  the  property,  the  pur- 
chaser at  the  sherift*'s   sale,  and  was  the  lowest  price  at 
^'hich  she  was  willing  to  sell  the  proi>erty:   that  he  first 
®^tecl  that  she  asked  $800  for  the  property,  and  then  that 
®^^  declared  she  would  not  take  less  than  §960,  in  view  of 
^"^^  fact  that  she  had  been  compelled  to  pay  §160  costs  of 
loroclosure,  and,  finally,  that  she  asked  $1,000  for  the  prop- 
^^y,    and  would  not  sell  it  for  less.      The  defendant,  as 
appears  by  the  testimony  of  Mr.  Haines,  the  agent  of  Mrs. 
^^'Ull^  the  owner,  agreed  to  buy  the  property  at  the  price  of 
cOOo^  *<in  the  early  part  of  Juno."     The  defendant  made 
\       Agreement  to  sell  to  Nestal  on  the  12th  of  June.     The 
^tondant  denies,  both  in  his  answer  and  in  his  testimony) 
■^^    foregoing  statements  as  to  his  representations  in  the 
IJfSotiation,  and  alleges  that  he  bought  the  property  for 
'^^Helf;  that  Nestal  and  his  wife  came  up  to  Riverside,  to 
^^*c  at  the  property,  after  Nestal  was  fii^st  up  there ;  that 
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Nostal  told  him  if  he  (Schmid)  bought  the  property,  to  le^ 
him  know  about  it;  that  after  that  he  saw  Nestal  in  Pbila^ 
delphia,  at  his  house,  and  told  him  he  had  bought  the  proY 
ert\' ;  that  Xestal  then  asked  him  what  he  would  take  f<^^ 
the  property,  and  that  he  told  him  he  would  take  $1,00^^ 
and  stated  the  conditions  on  which  he  would  sell,  whi^'^ 
were  those  stated  in  the  agreement  of  June;  that  Ne*"^*^ 
said  he  would  take  the  property ;  that  he  thought  he  cou^*^^ 
sell  out  so  as  to  raise  the  money  to  meet  the  payme^^-^^^ 
according  to  the   conditions.     He  further  says,  that  th^cy 
then  went  to  a  conveyancer  and  made  the  agreement ;  tfc^^^t 
when  the  time  for  taking  the  deed  arrived,  Nestal  said        he 
was  not  able  to  pay  the  money,  as  he  had  not  been  able       to 
sell  out;  that  he  (Schmid)  then  told  him  that  he  had       au 
opportunity  to  sell  the  property  to  other  parties,  and  t^Kiat 
Nestal  would  lose  the  $50  which  he  had  paid;  that  Ne^s^tal 
then  said  he  wanted  the  property,  and  proposed  that  tt^ey 
make  a  new  agreement,  to  which  Schmid  assented,  and  tl^^' 
went  to  Riverside  and  had  one  drawn  there,  by  Mr.  Gafle, 
a  scrivener.     He  says  that,  in  the  course  of  the  negotiatrion 
for  the  sale  to  Nestal,  he  told  the  latter  that  he  (Ne&t:al) 
could  buy  the  property  of  the  agent  of  the  owner,  and  g"^^^ 
him  the  address  of  the  agent,  and  that  Nestal  said  it  was  o^ 
no  use  for  him  to  go,  for  he  had  no  money  with  which   "to 
buy  the  property.     lie  says  that  he  told  Nestal  to  go  hini- 
self  and  see  about  buying  the  property,  and  that  Nes^^^ 
replied  that  if  he  (Schmid)  would  buy  it,  he  would  buy  it  ^^ 
Schmid,  prov^ided  he  could  sell  out.     Both  aarreements  wc^*"^ 
made  by  Nestal  with  Schmid  as  owner  of  the  property,  ii*^" 
the  deed  was  made  by  Schmid  as  such  owner. 

The  scrivener  who  was  employed  by  Nestal  and  ScbitH^^ 
to  draw  the  second  agreement,  testifies  that  Nestal  boug"*^^ 
the  property  of  Schmid;  that  nothing  was  said  abo^^ 
Schmid  buying  the  property  of  a  woman  for  Nestal,  a'^ 
that  he  heard  nothing  of  any  woman,  or  any  other  parO** 
lie  says  that  Nestal  gave  as  the  reason  for  entering  into  the 
new  agreement,  that  he  was  unable  to  raise  the  money  *^ 
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«arry  out  the  existing  one ;  that  he  had  been  unable  to  sell 
out  without  too  much  loss,  and  therefore  they  wanted  a  new 
agreement.  This  witness  testifies  that  a  year,  and  perhaps 
longer,  after  the  second  agreement  was  made,  Nestal  went 
to  Mount  Holly  to  endeavor  to  borrow  money  to  pay  off  the 
mortgage  which  he  had  given  to  Schmid  on  account  of  the 
purchase-money  of  the  property. 

The  scrivener  who  was  employed  by  Nestal  to  draw  the 
deed  and  bond  and  mortgage,  testifies  that  Nestal  gave  him 
tbe  same  reason  for  making  the  second  agreement :  that  he 
had  been  disappointed  in  selling  his  property,  and  was  there- 
fore unable  to  obtain  the  money  required  to  carry  out  the 
first  agreement.  He  says  Nestal  told  him  he  had  bought 
tihe  property  of  Schraid,  and  said  nothing  of  any  woman  in 
<2;onnection  with  the  business,  nor  about  Schmid  having 
\>ought  the  property  for  him.  He  told  Nestal  that  he 
(Nestal)  had  paid  a  great  deal  more  for  the  property  than 
Schmid  paid,  according  to  the  consideration  stated  in  the 
cieed,  and  Nestal  replied  that  he  was  aware  of  that,  but  was 
satisfied  with  his  bargain. 

The  testimony  of  these   witnesses,  Messrs.   Garbe   and 
"Walcott,  in  important  respects  contradicts  that  of  Nestal. 
They  have  no  interest  in  the  suit,  and  appear  to  be  entirely 
candid.     Dr.  Walcott,  indeed,  appears  to  have  befriended 
IS'estal  by  becoming  his  surety  in  a  suit  between  him  and 
Schmid  in  reference  to  the  use  and  occupation  of  the  prop- 
erty for  the  year  previous  to  the  delivery  of  the  deed.     Nes- 
tal V.  Schmid^  10  Vr.  686.     It  appears  that  Nestal,  notwith- 
standfng  the  statement  in  the  bill  that,  immediately  after 
discovering  the  fraud  that  had  been  practiced  on  him,  he 
placed  the  matter  in  the  hands  of  counsel,  never  did,  in  fact, 
make  any  complaint  of  the  alleged  fraud.     He  says  in  his 
testimony  that  the  reason  he  did  not  complain  was  that  he 
did  not  know  what  to  do,  that  he  did  not  know  that  he 
could  obtain  redress  by  means  of  legal  proceedings. 

Apart  from  the  consideration  that  the  matters  which  have 
just  been  passed  upon  are  not  within  the  frame  of  the  bill 
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which,  as  has  been  said,  is  grounded  on  the  allegation  of 
agency,  the  proof  is  by  no  means  sufficient  to  establish  fraa<-\ 
in  the  conduct  of  Sehmid.  It  is  a  noticeable  fact  ancl 
important  circumstance  that  Nestal  did  not  complain,  see- 
ing that  he  says  that  Dr.  Walcott  informed  him,  when  tWe 
deed  was  drawn,  that  Sehmid  had  sold  the  property  to  hi 
for  $700  more  than  he  (Sehmid)  gave  for  it.  In  this  respe 
his  testimony  does  not  comport  with  his  bill,  and  his  co:«n- 
duct  was  not  in  accordance  with  his  claim.  The  bill  ^ill 
be  dismissed,  with  costs. 


RoDOLPnus  BiNGUAM  and  others 
TuE  City  of  Camden  and  others. 

1.  The  expense  of  conducting  a  municipal  election  must  bebo^"^^ 
by  the  city  •,  and  the  fact  that  such  oxj^ense  has  already  been  paid  *-^- 
the  countv  collector,  will  not  sustain  an  injunction  to  restrain  the  cr^"*  • 
from  paying  it.  ' 

2.  The  election  officers  are  necessary  parties  to  such  suit,  ancB-  -^r 
omitted,  the  bill  must  be  dismissed. 


Bill  for  relief. 

Mr,  D.  J.  Pancoast^  for  the  complainants. 

TuE  Chancellor. 

The  complainants,  tax-payers  of  the  city  of  Camden,  '^^^^ 
their  bill  against  the  city  and  the  city  council  to  restr^^-    . 
them  from  paying  to  the  legal  election  officers  of  the  m»  ^' 
cipal  election  in  that  city  in  March,  1877,  compensation   ^  ^« 
their  services.     The  ground  of  complaint  stated  in  the  "'^ 
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lat  compensation  has  been  already  made  to  those  officers 
their  services,  by  the  county  collector  of  the  county  of 
iden,  under  thef'onc  hundred  and  twenty-second  section 
he  act  entitled  "  An  act  to  regulate  elections,"  and  that 
city  has  no  authority  under  its  charter  to  compensate 
n.  That  section,  indeed,  provides  for  the  payment  by 
county  collector  of  fees  for  services  in  holding  elections 
[er  that  act,  but  the  election  in  respect  of  which  it  was 
posed,  when  the  bill  was  filed,  to  make  the  payment  in 
>ute  in  this  cause,  was  not  an  election  under  that  act. 
/as  a  municipal  election  merely. 

'here  is  no  reason  why  the  treasury  of  the  county  of 
nden  should  bep-r  the  expense  of  a  municipal  election  of 
city  of  Camden.  If  the  officers  have  received  pay  for 
r  services  from  the  county  collector,  they  were  not 
tied  to  it.  The  city  should  have  paid  them.  The  eighth 
ion  of  the  charter  (P.  i.  1871,  p.  217,)  provides  that 
officers  of  the  municipal  elections  shall  take  the  same 
8,  be  entitled  to  the  like  compensation,  and  the  elections 
I  in  all  things  be  conducted,  continued  and  concluded, 
sarly  as  may  be  according  to  the  same  rules  and  rcgula- 
U  and  under  the  same  restrictions  and  penalties,  as  were 
^ight  be,  prescribed  by  the  laws  regulating  the  elections 
embers  of  the  senate  and  general  assembly  of  the  state, 
provision  for  compensation  of  election  officers  by  the 
I  ties,  in  the  general  election  law,  has  reference  to  such 
ors  when  employed  in  the  elections  which  are  the  sub- 
of  that  act — elections  of  a  general  character — those  in 
•h  electors  of  president  and  vice-president  of  the  United 
c>8,  members  of  congress,  a  governor  of  the  state,  mem- 
of  the  state  senate,  members  of  assembly  or  county 
cjrs,  are  to  be  chosen.  It  is  proper  that  the  expenses  of 
I  elections  held  in  the  respective  counties  should  be 
ie  by  the  tax-payers  of  the  counties,  but  it  is  not  reason- 
that  any  part  of  the  expenses  of  an  election  merely  for 
'^rs  of  a  municipality  in  a  county  should  be  borne  by 
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tax-payers  of  the  county  who  are  not  residents  of  or  owners 
of  taxable  property  in  the  city. 

The  city  charter  provides  for  the  election,  and  it  is  lawfal 
to  pay  the  expenses  of  it  out  of  the  city  treasury.  If  the 
officers  have  received  pay  from  the  county,  the  payment  wa3 
illegal. 

The  citv  and  the  citv  council  are  the  only  defendants  in 
this  cause.  They  have  not  answered,  and  the  suit  is  unde- 
fended. There  is  no  proof.  The  election  officers  are  neces- 
sary parties.  Under  the  circumstances  the  bill  will  be 
dismissed  for  want  of  necessary  parties. 


Helen  Burnett,  executrix,  Ac. 

v. 
James  A.  Eaton  and  others. 

1.  A  testatrix,  after  sundry  bequests,  including  a  legacy  of  $1-^^ 
made  this  bequest :  *'  In  the  event  that  the  said  Bowery  property^ J** 
not  be  reconveyed  to  me,  or  be  recovered  by  virtue  of  the  judgnJ^^ 
in  the  suit  so  to  be  prosecuted  by  me,  the  whole  of  my  real  est^ 
and  lands  remaining  over  and  above  the  payments  and  expenses  fi*^ 
aforesaid,  and  the  legacies  given  in  the  will,  or  the  proceeds  ther^^ ' 

s    is 

shall  be  divided  into  two  equal  parts,  and  my  executrix  may,  an<> 
authorized  to,  sell  and  convert  the  same  into  money,  and  to  give  t*^ 
proper  conveyance  thereof.     Of  one  equal  half  part  of  tlie  proceed** 
give  and  bequeath  to  my  said  daughter  Helen  Burnett  and  her  hei*** 
and  the  other  half  part  thereof,  less  the  sum  of  $10,000  made   ^^ 
exj)ress  charge  thereon  in  favor  of  my  said  daughter  Helen  Bum^^  ' 
to  be  retained  by  or  paid  over  to  her  to  her  own  absolute  use,  1  g*^ 
and  bequeath  to  the  said  James  A.. Eaton  and  Lewis  Eaton  and  Si^*" 
P.  Cook,  if  the  said  Dr.  Cook  make  as  aforesaid  the  payment  of  "^ '^ 
one-third  of  the  $10,000  and  interest  to  the  said  James  and  Lewis  se^ 
ally  ;  or,  if  the  said  payment  shall  not  thus  be  made,  the  said  porti 
less  the  said  sum  of  $10,000  so  made  a  charge  thereon,  shall  go  to 
said  James  and  Lewis  and  their  heii*3,  the  interest  and  income  U^ 
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er  to  them  severally,  and  the  said  Silas  P.  Cook  be  excluded 
rlicipation  therein." — flefdy 

hat  S.  P.  C,  having  paid  the  amount  decreed  by  this  court  to 

to  L.  E.,  and  also  having  paid  a  part  of  the  legacy  to  J.  A.  E., 

jred  the  remainder  to  J.  A.  E.'s  satisfaction,  has  complied  with 

iition  imposed  upon  his  gift. 

be  gift  to  8.  P.  C,  L.  E.  and  J.  A.  E.  is  absolute  and  in  equal 

n  severalty. 

he  $1,000  legacy  is,  in  the  event  of  a  deficiency  of  personalty 

y  it,  a  charge  on  the  whole  estate. 

lere  lands  consist  of  several  parcels,  with  a  house  on  each  one, 
(umption  is  that  selling  the  houses  separately  would  be  most 
»geous  for  the  estate. 

an  executrix's  sale  she  furnished  the  percentage  to  be  paid, 
agreement  for  reconveyance  was  made  simultaneously  with  her 
rid  the  premises  were  afterwards  conveyed  to  her. — IlelJ^  that  a 
lust  be  ordered,  with  a  proviso  that  if  the  promises  bring  less 
IS  formerly  bid,  the  sale  to  the  executrix  will  be  confirmed. 


inal  hearing  on  bill  and  cross-bill  and  answers,  repli- 
3  and  proofs. 

C  H.  Voorhis,  and  Mr.  0.  L.  Stewart  of  New  York, 
nplainants. 

M.  W.  Niverij  for  Lewis  Eaton. 

Chancellor. 

complainant,  executrix  of  the  last  will  and  testament 
•y  Ann  Hall,  deceased,  files  her  bill  for  a  construction 

will,  and  for  direction  in  the  administration  of  the 
thereunder.  The  will,  after  directing  payment  of  the 
md  funeral  and  testamentary  expenses,  and  providing 
i  payment  of  the  cost  of  a  burial  lot,  &c.,  which  the 
ix  directs  her  executrix  to  purchase,  and  giving  a 

of  $1,000  to  Mary  H.  Lewis  and  a  specific  bequest 

executrix,  disposes  of  all  the  real  property  of  the 
ix  on  a  contingency  therein  mentioned,  which  is  the 
ry,  by  her  or  her  estate,  of  certain  property  which 
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she  designates  as  the  Bowery  property,  in  the  city  of  New 
York,  and  for  the  recovery  whereof  she  contemplated 
bringing  a  suit.     The  fifth  section  of  the  will  is  as  follows: 

"  In  the  event  that  the  said  Bowery  property  shall  not  be  recoa- 
veyed  to  me,  or  bo  recovered  by  virtue  of  the  judgment  in  the  suit  so 
to  be  prosecuted  by  me,  the  wliole  of  my  real  estate  and  lands  remain- 
ing over  and  above  the  payments  and  expenses  first  aforesaid,  and  the 
legacies  given  in  the  will,  or  the  j^roceeds  thereof,  shall  be  dirideii 
into  two  equal  parts,  and  my  executrix  may,  and  is  authorized  to,?ell 
and  convert   the  same  into  money,  and  to  give  the  proper  conrev'- 
ance  thereof.     Of  one  equal  half  part  of  the  proceeds  I  give  iii<i 
bequeath  to  my  said  daughter  Helen  Burnett  and  her  heirs,  and  the 
other  lialf   part  thereof,   less  the  sum  of  $10,000  made  an  express 
charge  thereon  in  favor  of  my  said  daughter  Helen  Burnett,  to  be 
retained  by  or  paid  over  to  her  to  her  own  absolute  use,  I  give  and 
bequeath  to  the  said  Jnmes  A.  Eaton  and  Lewis  Eaton  and  Silas  F. 
Cook,  if  the  said  Dr.  Cook  make  as  aforesaid  the  payment  of  the  one- 
third  of  the  $10,000  and  interest  to  the  said  James  and  Lewis  sever- 
ally ;  or,  if  the  said  payment  shall  not  thus  be  made,  the  said  portion, 
less  the  said  sum  of  $10,000,  so  made  a  charge  thereon,  shall  gototbe 
sai'l  James  and  Lewis  and  their  heirs,  the  interest  and  income  to  be 
paid  over  to  them  severally,  and  the  said  Silas  P.  Cook  be  excluded 
from  participation  therein." 

.The  condition  as  to  the  payment  by  Dr.  Cook  of  thethini 
of  the  sum  of  §10,000,  with  interest,  to  James  A.  and  Le^'i* 
Eaton  has  reference  to  a  condition  contained  in  the  fourth 
section  of  the  will  (tliat  in  wliich  the  testatrix  disposes  of 
her  land  on  contiiiL^'cncy  as  before  mentioned),  to  the  effe^*^ 
that  Sihis  T.  Cook  i^^  to  share  with  his  half-brothers,  Jani*^^ 
A.  and  Lewis  Eaton  in  a  ci^Ttain  provision  therein  made  tor 
the  benefit  of  all  three  of  theni,  if  the  condition  be  p*-*^' 
formed;  but  if  it  be  not  performed,  then  of  James  A.  a"^" 
Lewis  alone.  That  condition  is  that  Dr.  Cook  shall,  to  tn^ 
''  kno\vled<2ro  and  satisfaction  "  of  the  executrix  of  the  testa- 
trix,  pay  to  James  A.  and  Lewis  euch  one-third  of  thes^"^ 
of  8H\000,  with  interest  from  the  death  of  their  mother, 
which  occurred  in  18G1,  to  the  time  of  making  the  p^J' 
ments.- 
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The  bill  states  that  the  Bowery  property  was  not  recov- 
ered.    The  suit  referred  to  in  the  will  in  that  ei»nnection 
was  brought  by  the  testatrix,  and  resulted  adversely  to  her. 
It  further  alleges  that  the  whole  of  the  real  estate  of  which 
the  testatrix  died  seized,  has  been  sold  by  tlie  executrix, 
UDder  the  power  of  sale  vested  in  her  by  the  will  (she  had 
such  power  under  the  will),  for  the  sum  of  $51,200;  that 
Dr.  Cook  has  paid  to  James  A.  and  Lewis  Eaton,  to  the 
knowledge  and  satisfaction  of  the  complainant,  their  respect- 
ive shares  of  the  $10,000,  with  interest,  mentioned  in  the 
fourth  section  of  the  will,  and  that  the  complainant  is  in 
great  doubt  and  uncertainty  as  to  the  nature  and  effect  of 
the  gift  to  James  A.  and  Lewis  Eaton  and  Silas  P.  Cook,  in 
the  fifth  section  of  the  will,  and  that  she  is  at  a  loss  to 
determine  whether  the  gift  is  to  them  absolutely  and  in  eev- 
eralty,  or  for  life  and  jointly,  and  she  prays  the  direction  of 
this  court  in  respect  thereto.     It  further  states  that  a  sufR- 
<?ient  amount  has  not  been  realized  out  of  the  personal 
©state  of  the  testatrix   to   pay  her  funeral   charges,   the 
expenses  of  administering  her  estate,  and  all  her  debts  and 
the  legacy  of  $10,000  given  to  Mary  H.  Lewis,  though  a 
portion  of  the  personal  estate  remains  still  uncollected;  and 
tl^at  it  has  been  claimed  that  those  charges,  expenses  and 
^©bts  and  that  legacy  must  be  paid  out  of  the  personal 
^*state,  if  a  sufficient  amount  thereof  for  that  purpose  was 
^^ailable  when  that  legacy  became  due,  and  that  if  there 
^^'^8  not  then  enough  personal  estate  available  for  that  pur- 
P^^e,  it  was  the  duty  of  the  executrix  to  take  those  charges, 
^^penses  and  debts,  and  that  legacy,  or  the  deficiency,  out 
^*   the  half  of  the  proceeds  of  the  sale  of  the  real  estate 
ff^V'en  by  the  will  to  James  A.  and  Lewis  Eaton  and  Silas  P. 
^Ook  and  their  heirs;  and  the  executrix  prays  the  direction 
^^  the  court  on  that  head. 

The  bill  further  states  that  it  is  claimed  that  the  legacy  of 
'1^0,000  to  Mary  H.  Lewis  must,  in  any  event,  by  virtue  ot 
^ue  force  and  effect  of  the  fifth  section  of  the  will,  be  taken 
^^hoUy  out  of  the  half  of  the  proceeds  of  the  sale  of  the 
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real  estate  given  bv  the  will  to  James  A.  and  Le\ins  Eaton 
and  Silas  P.  Cook  and  their  heirs ;  and  the  executrix  seeks 
direction  on  that  point. 

The  hill  further  alle2:es  that  Silas  P.  Cook  received  from 
the  testatrix  an  advance  of  ?5,400,  and  that  he  agreed  with 
her  that  it  should  be  deducted,  with  interest,  from  any 
monevs  which  should  be  coniini]:  to  him  from  her  estate : 
and  it  prays  that  the  executrix  may  be  directed  to  deduct 
that  sum,  with  interest,  accordingly. 

The  bill  also  j^rays  direction  as  to  the  gift  which  was 
mailc  to  certain  persons  named  in  the  contingent  provision 
of  the  fourth  section  of  the  will,  and  which  was  given  only 
on  that  contingency,  wiiich,  as  before  stated,  has  not  lia[^ 
pened. 

Answers  were  filed  to  the  bill  by  Lewis  Eaton  and  Silas 
P.  Cook.     The  former  denies  that  he  has  received  from  Dr. 
Cook  his  full  share,  and  interest  thereon,  of  the  ?10,000  men- 
tioned in  the  fourth  and  fifth  sections  of  the  will,  hut  insists 
that  there  is  still  due  to  him  the  sum  of  $500,  with  interest 
from  March  10th,  isr>2,  and  that,  therefore,  Silas  P.  Cook  is 
not  entitled  to  anv  interest  under  the  fifth  section  ofth^ 
will.     lie  allcires  that  the  executrix  did  not  fairlv  sell  tb^ 
real  estate,  but  that  she  sold  it  fraudulent! v,  and  was  herse-* 
the  purchaser  at  the  sale,  and  bought  it  at  a  price  far  belo^^ 
its  true  value.     lie  insists  that  he  takes  the  gift  to  him  i*^ 
the  fifth  section  of  the  will  absolutely  and  in  severalty,  ao^ 
not  for  life  merelv  nor  jointlv.     He  allejxcs,  on  information 
and  belief,  that  there  is  suflScient  personal  estate  to  pay  tb* 
debts,  funeral  and   testamentary   charges,  and  the  Lewis 
lejjcacv,  and  that  the  executrix  has  concealed  and  not  includo*! 
in  her  inventory,  or  accounted  for,  a  part  of  the  person**' 
estate,  and  he  insists  that  the  Lewis  legacy,  if  a  charge   **t 
all  on  the  real  estate,  is  chargeable  on  all  of  it,  and  not  on 
the  share  of  him  and  his  two  brothers  only. 

Silas  P.  Cook,  bv  his  answer,  while  he  admits  that  fc® 
received  the  advancement  stated  in  the  bill,  alleges  that  ^*^ 
was  to  allow  it  on  his  share  of  the  estate  of  the  testatTi^^ 
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in  case  he  should  receive  such  full  share  of  it  as  lie 
Id  have  been  entitled  to  if  she  had  died  intestate.  He 
;es  that  James  A.  Eaton  and  Lewis  Eaton  have  received 
I  hirti,  as  his  father's  administrator,  their  full  share  of  the 
OOO  and  interest,  to  be  paid  to  them  by  his  father,  and 
isists  that  he  is  entitled  to  an  interest  under  the  fifth 
on  of  the  will  accordingly,  and  that  he  takes  such 
rest  absolutely  and  in  severalty,  and  not  for  life  only  nor 
tly  with  them.  He  also  insists  that  the  personal  estate 
ufficient  to  pay  the  debts,  funeral  and  testamentary 
gee,  and  the  Lewis  legacy ;  and  that,  if  not,  the  legacy 
•  be  charged  on  all  of  the  real  estate,  and  that  the  -execu- 
has  been  guilty  of  negligence  in  the  collection  of  the 
onal  estate,  and  ought  to  be  charged  with  the  conse- 
ices  of  her  neglect. 

he  defendant,  Lewis  Eaton,  filed  a  cross-bill  in  which  he 
fes  that  the  inventory  filed  by  the  executrix  does  not 
ain  a  full  and  complete  account  of  the  personal  estate 
h  has  come  to  her  hands,  and  that,  in  particular,  she  has 
ted  to  charge  herself  with  $8,112.68  whicli  was  received 
ler  as  the  agent  of  the  testatrix,  in  the  life-time  of  the 
r,  on  account  of  judgments  recovered  by  the  latter 
ist  the  husband  of  the  executrix,  and  that  the  execu- 
^vas,  in  the  life-time  of  the  testatrix,  the  manager  of  the 
less  of  the  latter,  and  as  such  received  not  only  the 
xnt  of  the  judgments,  but  also  large  sums  for  rents 
le  real  estate  of  the  testatrix  for  which  she  has  not 
anted,  but  for  whicli  she  should  account.  It  alleges  that 
2ook  has  not  paid  the  whole  of  Lewis  Eaton's  share  of 
flO,000  and  interest,  and  that  Silas  P.  Cook,  therefore, 
t  entitled  to  anv  interest  under  the  fifth  section  of  the 
but  that  James  A.  and  Lewis  Eaton  are  entitled  to  half 
iQ  real  estate  of  the  testatrix,  subject  to  the  charge  of 
)00  in  favor  of  the  executrix.  It  makes  the  same  allega- 
as  are  made  in  Lewis  Eaton's  answer  in  regard  to  the 
of  the  real  estate  by  the  executrix ;  alleges  that  it  w^as 
rlitin  for  her  by  Jacob  C.  Winans,  pursuant  to  an  agree- 
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ment  between  him  and  her,  and  was  conveyed  by  him  to 
her.  It  charges  that  her  admission,  contained  in  her  bill, 
that  Dr.  Cook  has  paid  to  James  A.  and  Lewis  Eatou  their 
shares  of  the  S10,000  and  interest,  is  a  fraud  upon  tfiem.  It 
prays  an  answer  on  oath ;  that  the  executrix  may  account  in 
this  court  for  all  of  the  estate  received  by  her,  including  the 
moneys  received  on  the  judgments  against 'her  hu8band,aDd 
for  rents,  in  the  life-time  of  the  testatrix,  and  that  she  and 
Winans  may  account  for  the  fair  value  of  the  real  property 
sold  by  lier;  that  Silas  P.  Cook  may  be  barred  from  all 
participation  in  the  provision  made  in  'the  fifth  section  ot 
the  will  for  James  A.  and  Lewis  Eaton  and  him,  and  that 
the  executrix  may  account  to  the  Batons  alone  for  the  half 
of  the  real  estate  at  its  fair  value,  and  the  rents  thereof,  less 
the  charge  in  her  favor  of  ?10,000. 

The  executrix  and  Silas  P.  Cook  have  each  answered  the 
cross-bill,  denying  all  the  equity  againsf  them  respectively. 
TVinans  also  answered  that  bill,  denying  the  allegations 
thereof  against  him. 

The  questions  which  were  discussed  and  submitted  for 
adjudication  on  the  hearing  were,  as  to  whether  Silas  T. 
Cook  is  entitled  to  an  interest  under  the  fifth  section  of  th^ 
will ;  what  is  the  nature  of  the  interest  given  to  the  Batons 
and  to  him  (if  he  is  entitled  to  anv)  thereunder:  whether 
the  Lewis  legacy  is  to  be  charged  on  the  whole  of  the  foju 
estate,  or  only  on  the  share  given  to  the  Eatons  and  Cook; 
and  whether  the  sale  of  the  real  estate  by  the  executrix  ^'** 
or  was  not  fraudulent. 

The  allegati'.  lis  of  the  aiiower  of  Lewis  Eaton,  and  of  th^' 
cross-bill,  that  the  Eatonc  ha\e  not  received  their  full  shares 
of  the  money  whieli  was  to  be  paid  to  them  by  Dr.  Coon 
is  met  bv  the  answer  of  Silas  P.  Cook.  It  allesres  that  D*"' 
Cook  died  on  or  about  the  10th  of  January,  1874,  intestate? 
that  letters  of  administration  of  his  estate  were  issued  t^ 
Silas  P.  Cook :  that,  on  the  10th  of  September,  1874,  the 
latter  paid  the  complainant  Lewis  Eaton,  on  account  of  h^ 
share  of  the  ?10,000  and  interest,  the  sum  of  $5,176;  *•* 
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this  amount  was  in  full  payment  of  a  decree  of  this  court  in 
favor  of  the  latter  for  his  share  of  the  money,  which,  by  the 
decree,  was  held  to  be  $8,500  and  interest,  instead  of  $10,000 
and  interest ;  and  that  on  or  about  the  28th  of  July,  1875, 
he  paid  to  James  A.  Eaton  $1,500  on  account  of  his  share, 
and  made  an  agreement  with  him  for  forbearance  for  a 
reasonable  time  for  the  balance,  it  being  agreed  that  the 
administrator  should  pay  interest  thereon. 

The  executrix  states  in  her  bill  that  the  payments  have 

been  made,  to  her  knowledge  and  satisfaction.     James  A. 

Eaton  raises  no  question  as  to  the  payments.     The  answer 

of  Silas  P.   Cook  to  the  cross-bill   states  that  the  entire 

ftnaount  due  to  Lewis  Eaton  was  paid  in  full  and  receipted 

for  by  the  latter  on  the  10th  of  September,  1874.     The  tes- 

^trix  died  in  January,  1875.     The  executrix  testifies  that 

^he  was  present  at  the  payment.     It  appears  that  the  bond 

^^hich  was  given  to  secure  the  payment  of  the  sum,  which 

j^  stated  in  the  bill  to  be  $10,000,  was  for  $8,500  only,  and, 

^^  a  suit  brought  in  this  court  in  the  life-time  of  the  testa- 

^''ix,  by  Lewis  Eaton  against  Dr.  Cook,  for  his  share  of  the 

^oney,  the  amount  was  decreed,  in  May  Term,  1874,  to  be 

^l^e  latter  sum.     Eaton  v.  Cook',  10  C,  E.  Gr.  55. 

Jumes  A.  Eaton,  as  before  stated,  makes  no  complaint. 
-*^he  object  of  the  condition  which  required  the  payment  of 
^^18  money  by  Dr.  Cook,  was  a  distribution  of  the  testatrix's 
^^tate  satisfactory  to  her,  and  to  that  end  she  deemed  it 
pi'oper  to  require  the  payment  by  Dr.  Cook  to  each  of  his 
^tep-sons  (the  Eatons)  of  one-third  of  the  amount  which  had 
*^^on  placed  in  his  hands  by  her,  for  the  benefit  of  his  wife 
^^d  children,  in  1856.    His  wife  was  dead  when  the  will  was 
^ade.    James  A.  Eaton  might,  if  ho  had  seen  fit  to  do  so, 
have  voluntarily   and   without   consideration  released   Dr. 
^Ook'8  estate  from  the  payment,  and  that  would  have  satis- 
^^d  the  condition  so  far   as   he  was   concerned.     He,  of 
^"Ourge^  had  a  right  to  make  terms  with  Dr.  Cook's  admin- 
istrator as  to  the  payment.     The  payment  is  not  required 
"y  the  will  to  be  made  in  any  specified  time.     The  Eatons 
31 
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would,  of  oourso,  bo  protected  in  their  right  to  it;  but  if  it 
lias  hi'oii  iullv  nuido  so  far  as  Lewis  Eaton  is  coneenial. 
and,  as  to  ,Ianios  A.  Eaton,  partly  made,  and  the  payiuciit 
of  the  halanoo  bv  his  airroeniont  postponed  to  a  fnturedav. 
there  is  no  p'ound,  in  the  absence  of  any  complaint  on  the 
part  of  the  latter,  to  hold  that  the  interest  of  Silas  P.  C\K>k 
has  been  forfeited  through  non-perfonnance  of  the  condi- 
tion. 

Next,  as  to  the  inti-rest  whivh  the  Eatons  and  Cook  take 
under  the  fit'th  section  oi  the  \\ill.     Tho  gift  is  to  the  three, 
if  the  payment  by  Dr.  Cook  be  made:  but,  if  not,  then  the 
snbjci'l  of  xhv  gitt   is  to  go  to  the  Eatons  a|id  their  heirs- 
and  the  trstatrix  adds  thai  ihc  income  is  to  be  paid  over  to 
them  scvcrallv,  and  Silas  P.  Ct»ok  is  lo  bo  excluded  from 
participating  therein.     The  gin  is,  as  belore  stated,  in  ease 
the  i^avmcnt  be  made,  to  thv  three,  and  not  hi  nsr  is  said  as 
to  tlu'  inromc  in  tliat  ronuociinn.     There  havinsr  l^e^Q  ^^ 
tortiiturc.  tl.o  irifi  star^ds  in  fav^r  of  tlie  thret-,  and  is  ^^ 
them  abs.'iuti  :v  :M;d  in  ^.uiial  sl;aros  in  sowrahv.    If  there 
lia«i  boon  a  i\»rfi  i:;:r<.  if  tin   '.iiurtst  if  Silas  P.  Cook,tbe 
Katov.s  \\o;^d.  r..^i\\  ::l.>::i!idu.g  :hc  pntvision  as  totho|*iV' 
nuiM  v'f  :1a-  i:Ao:i.c  :..•  I'.vVii.  i.:i\\-  :;*ken  libsflutt-lv  ami  n*"*^ 
tor  V\U    \.,Ki\'.\\  a!;!!   :i;^\    \\vu;a;   liavc  "ti»koTi  in  st-vt-raii^"- 
Tlu  re  >  i:i'  ::::>:  dLv^.r,r«.i:,  i-..t  ;i:iV  linni^iiioii  over. 

m 

A  i'.^  ^  ;>i  .  :  :!.;  n  :::s  ui.Si  ;  ri  f^ts  v^f  ];ind  is  equivalent  to  a 
dr\iM-  *  :  :].:  '.:,:. k]  '.:>i'.:".     ]h  .  v.  .V:'/.:  >,  .<j»<,u  14:2:  Am<'- 

A   i'^    :,.>:  .•:  :\a   :  :vv^:.-c  v  :"  a  f.:rid  \\itiiOni  limit  ii^  ^^* 
:iv...,  's  ;  .  ::^:/i:  '   :     :\  \'i:\w>:    o:   ihc  fund  iisr^i:    ^■^"' 

* 

ii.i    ;.^'*:    V.    :.i-    :;.:.:■;>:    i,:.^:    irjcome   in   :l;:s  i*^^'  ^* 
c\;:\».v    ::.    M\t:*a.:\.       Ti.i    ].v^^i^    A-jTiiiV   is,   if  ibel^^  ^ 

..-'■-  i:  ^^    .  :  1  ■;?>::.:*    t>:;j:;    :.    \^c<  it,  euar^rt-Abje  on  to 
'*^.  ^l    ^:  :..i    ri^.  i>:;,:i,      i  !:i   r.r:i.  >e.-nion  ol  tXie  ^^' 
I  \ >.:■..:,  I •/»::.  ii>  :,:  1; I  e": . u tc<  -- '. i v*;  il ; i-  e.xu-in  of  it* 

The  rr.-ijis-l!/.!  seeks  riV.c:  furainsi  the  executrix, i>D  * 
iTOir.rd  of  a  *:TiK\\h<C\i\.\  ili>i»v>«nori  br  ber  of  tbe  retl ' 
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in  the  city  of  New  York.  It  consisted  of  three  parcels:  a 
lot  in  Grand  street,  on  which  there  were  two  houses;  land 
In  Clinton  street,  on  which  there  were  three  houses,  and 
land  in  Attorney  street,  on  which  there  were  either  two  or 
three  houses.  The  evidence  is  not  clear  as  to  the  number 
of  houses  on  this  last  property.  After,  as  is  alleged,  due 
advertisement,  these  parcels  of  real  estate  were  set  up  for 
sale  by  the  executrix.  They  were  sold  in  a  public  place  in 
the  city  of  New  York.  There  was  competition  in  the  bid- 
ding, and  they  were  all  struck  off  to  the  defendant,  Joseph 
C.  ^inans,  for  §51,200.  Winans  says  he  thinks  the  prop- 
erty- brought  a  fair  price,  but  says  he  is  not  particularly 
acquainted  with  the  value  of  property  in  New  York.  He 
id  lis  that  he  got  the  valuation  from  the  agent  of  the  execu- 
trix- The  counsel  of  the  executrix  also  testifies  that,  in  his 
juclgrnent,  the  property  brought  its  full  value.  Though  the 
executrix  swears  that  Winans  was  the  purchaser  of  the 
property,  and  that,  though  he  reconveyed  the  property  to 
lier,  it  was  not  in  pursuance  of  any  arrangement  between 
them,  and  that  there  was  no  agreement  between  them  that 
he  should  reconvey  it  to  her,  it  must  be  presumed  that,  in 
speaking  as  to  an  agreement,  she  means  to  ])e  understood  as 
referring  to  the  time  of  the  sale  or  previously  thereto,  for 
8ne  straightway  admits  that  there  was  an  agreement 
D^tw'een  her  and  Winans  for  the  reconveyance  of  the  prop- 
erty by  him  to  her. 

It  appears  that  the  sale  took  place  on  the  17th  of  Decem- 
"^'*>  1875,  and  the  deeds  to  Winans  were  delivered  on  the 
^th  of  January  following.  They  were  dated  on  the  7th  of 
January.  They  were  not  acknowledged  until  the  next  day. 
ihe  agreements  to  reconvey  (there  were  three  of  them,  one 
lor  each  property,)  were  made  on  the  day  of  their  date,  the 
^^"  of  January,  1875.  Winans  says  that  they  were  exe- 
^•uted  on  the  day  when  the  deeds  were  made  to  him  by  the 
executrix.  The  delivery  of  the  deeds  to  him,  and  the  deliv- 
'y  of  the.  contracts  to  reconvey  to  her,  were  contempora- 
^^8  transactions.     In  pursuance  of  the  agreements,  he 
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reconveyed  the  property  to  lier,  individually,  in  November, 
1876,  and  she  still  holds  it.     He  never  had  the  deeds  from 
her  to  him  in  his  possession.     When  they  were  delivered 
ho  handed  them  to  her  counsel,  who  caused  them  to  lie 
recorded,  and  Winans  never  received  them  afterwards.   He 
says  he  never  expected  that  they  would  be  delivered  to  him. 
Though  he  paid  ten  per  cent,  of  the  purchase-money  on  the 
dav  of  the  sale  bv  the  executrix,  he  testifies  that  he  received 
it  from  her,  part  from  her  in  person  and  the  rest  from  her 
agent.     He  says  that  he  did  not  know  where  the  ten  per 
cent.  ($5,100)  was  coming  from  until  he  received  it;  that  he 
did  not  know,  upon  the  day  of  sale,  that  it  would  be  fur- 
nished ;  that  he  did  not  know  anything  about  it.     He  says, 
further,  that  he  got  it  at  her  lawyer's  office,  on  the  day  of 
sale,  before  the  sale  took  place.     He,  in  fact,  never  pai*^ 
anything  for  the  property,  and  he  testifies  that  he  never 
received  anything  whatever  for  it  when  he  reconveyed  i't- 
ITe  says  he  did  not  buy  the  property  as  an  investment,  hu^*^ 
"to  close  up  the  estate,  the  heirs  could  not  agree."    Hcsa^'^ 
he  told  the  executrix,  after  the  dav  of  the  sale,  that  sl*^* 
**had  better  have  a  writing  drawn  to  convey  the  property 
back  to  her  in  one  year,  so  that  she  could  get  the  estate  su* '^^ 
tied  up."     He  says  he  had  talked  to  her  about  thematt*-'^ 
prior  to  that  time,  as  he  had  talked  about  other  mattenj=-  ^ 
that  he  does  not  remember  the  date  of  the  first  conven^^*!^ 
tion,  ])ut  thinks  it  was  before  the  sale,  and  that  he  had  i  *  ^ 
conversation  with  her  before  the  sale  with  reference  to  ai'*.? 
agreement;  that  he  talked  a  great  many  times  about  tl'*^' 
l^roperty  witli  her  and  Lewis  and   James  A.  Eaton;  tli^^^ 
that  was  when  the  dispute  was  as  to  the  value  of  the  prol*' 
erty,  and  that  some  said  it  was  worth  §80,000,  some  nio***^"^ 
an<l  some  less.     He  says,  indeed,  that  there  was  no  agr*-"^*"^ 
ment  or  understandiiiij:  between  the  executrix  and  him**^** 
prior  to  the  sale,  and  that  no  one  suggested  to  him  that    i^*"' 
should  buy  the  property ;  but  he  says,  also,  that  she  spoke?  t«' 
him  about  one  or  two  friends  she  had  in  New  Ygrk,  whom? 
she  said,  she  thought  she  might  get  to  buy  the  property ' 
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tliat  this  was  two,  three  or  four  months  before  the  sale,  and 
that  she  said  she  thought  she  might  get  some  friends  to 
come  forward  and  settle  the  matter.  lie  says  the  trouble 
was  in  reference  to  the  valuation  of  the  property.  Though 
he  says  he  did  not  purchase  the  property  at  her  suggestion, 
he  qualifies  the  statement.  Tie  says  he  did  not  purchase  it 
at  her  suggestion  dirertlf/.  It  is  most  manifest,  from  all  the 
proof  on  the  subject  in  the  cause,  that  he  bought  the  prop- 
erty for  her  in  pursuance  of  an  understanding  between 
them.  It  appears,  from  the  testimony  of  her  counsel,  that 
she  consulted  him  as  to  whether  she  could  buy  in  the  prop- 
erty herself.  Winans  says  that  he  was  her  adviser  and 
friend ;  that  she  had  a  great  deal  of  legal  business  to  attend 
to;  that  she  had  some  trouble  with  her  business,  and  that 
one  of  her  difficulties  w^as  the  settlement  of  this  property  in 
New  York.  Nor  does  it  appear  that  the  sale  itself  was  a 
foir  one.  The  property  was  put  up  and  sold  in  three  par- 
cels. On  the  Grand  street  property  there  were  two  houses, 
oa  the  Clinton  street  property  two,  and  on  the  Attorney 
street  property  two  or  three.  Winans  says  that  each  prop- 
^Hy  was  sold  by  itself;  that  it  was  sold  in  three  parcels,  and 
that  the  Attorney  street  property  was  sold  at  so  much  a 
oouae  for  the  three.  It  does  not  appear  that  this  method  of 
selling  the  property  in  gross  was  the  most  advantageous  for 
the  estate,  and,  in  the  absence  of  proof  to  the  contrary,  it 
^'ovild  be  presumed  to  be  the  reverse. 

The  executrix  substantially  purchased  the  property  at  her 
*^^n  sale.  The  sale,  therefore,  cannot  be  upheld.  It  makes 
^^  difference  that  the  property  was  put  up  at  auction  on 
^^e  advertisement,  and  that  the  agent  of  the  executrix  (for 
^Uch  Winans  ^vas,  in  fact,)  bid  a  higher  price  for  it  than  any 
^*^e  else  would  bid.  Davone  v.  Fanning^  2  Johns,  Ch.  252 ; 
^^rry  on  Trusts,  §  205. 

The  property  must  be  again  exposed  to  sale,  such  sale  to 
*^  under  the  direction  of  a  master  of  this  court,  and  if  at 
^^eh  sale  the  property  shall  bring  no  more  than  the  sum 
^^en  for  it  by  the  executrix,  the  sale  to  Winans  and  the 
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conveyance  by  him  to  her  will  be  confirmed ;  but  if  it  shall 
bring  more,  that  sale  and  conveyance  will  be  set  aside,  aod 
the  executrix  will  be  ordered  to  convey  the  property  to  tln^ 
purchaser  for  the  price  at  which  it  may  be  struck  off 


Joseph  Butcher  and  others 

r. 
The  City  of  Camden. 


1.  A  fire  marshal  employed  under  an  ordinance  providing  for  a 
triennial  election,  may  be  deprived  of  his  office  and  salary  for  ^^^ 
unexpired  term,  by  the  adoption  of  an  ordinance  abolishing  the  o'SS.oe 
and  that  entire  system  of  extinguishing  fires. 

2.  Such  official  is  a  necessary  party  to  an  injunction  bill  to  re^tr^J^ 
the  city  from  paying  his  claim. 

Bill  for  relief.     On  bill  and  answer. 

3fr,  S,  II.  Gret/^  for  complainants. 

Mr.  N.  Hufig  and  Mr,  T,  13.  Hamed,  for  defendants 

The  Chancellor. 

The  question  presented  by  the  pleadings  in  this  cause  i^' 
whether  certain  persons  who,  in  1872,  were  respectively 
elected  to  the  ofKcos  of  fire  marshal  and  assistant  fire  m^  ^'^ 
shal  of  the  city  of  Camden,  and  who  served  in  those  capac^  ^S 
ties  until  the  29th  of  May,  1873,  when  they  were  paid  c^  ^^ 
and  discharged,  are  entitled  to  the  salaries  attached  tott^^ 
respective  offices  wliicli  were  so  held  by  them,  by  the  orc^- 
nances  under  which  they  were  appointed. 

The  first  of  those  ordinances  was  passed  on  the  2d 
September,  1869.     It  was  entitled  "An  ordinance  to  esta 
lish  a  paid  fire  department  for  the  city  of  Camden." 
declared  that  certain  officers  therein  named,  among  who^ 
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iv€*ire  the  fire  marshal  and  two  assistants,  should  compose 
thc^  fire  department  of  the  city ;  that  the  salary  of  the  mar- 
sh ^^1  should  be  $800  a  year,  and  that  of  the  assistants  $500 
a  3-%?ar;  the  salaries  being  payable  monthly.  On  the  26th 
i->f  September,  1872,  a  supplement  to  the  ordinance  was 
parsed,  by  which  it  ^vas  ordained  that  the  fire  marshal  and 
assistants  should  be  elected  at  the  first  rei^ular  stated  meet- 
iii*j^  of  the  council  in  September,  1872,  and  that  every  third 
yoo.r  thereafter  there  should  be  elected  by  the  council  one 
lii'<3  inai*shal  and  two  assistants. 

Hinder  the  last-mentioned   ordinance,  and   immediately 
uftor  the  passage  thereof,  two  of  the  persons  above  men- 
tioned in  respect  of  whose  claim  to  compensation  this  suit 
is  Ijrought,  were  appointed,  with  another,  who  resigned  on 
the  2d  of  December  following,  and  his  place  was  filled  by 
the    other  of  the   three    complainants    above   mentioned. 
Those  three  persons  continued   to  perform  the  duties  of 
their   respective  oflices  u!itil  the  29tli  of  May,  1873,  when 
"ie    couijcil  duly  passed  an  ordinance  entitled  "A  supple- 
'^cnt  to  an  ordinance  entitled  an  ordinance  to  establish  a 
P^icl    fire  department  in  the  city  of  Camden,"  which  pro- 
videcl  for  the  appointment  by  council,  immediately  after  the 
Passage  thereof,  of  a  chief  engineer  of  the  fire  department, 
and  tliat  the  fire  department  should  consist  of  a  chief  engi- 
neer and  an  assistant  engineer,  &c.,  fixing  the  salaries  and 
repealing  all  ordinances  and  parts  of  ordinances  inconsistent 
therewith.     Under  this  last-mentioned  ordinance,  a  chief 
^^gineer  and  an  assistant  engineer  were  appointed,  who 
entered  upon  the  discharge  of  the  duties  of  their  respective 
^^fficeg,  and  ever  since  then  have  continued  to  perform  them, 
^*^d  they  ever  since  then  have  received  the  salaries  thereof. 
^^     the  passage   of  that  ordinance,  the   abt^ve-mentioned 
^-''^iriiants  were   discharged   from   their   offices,   and   their 
^^poctive  salaries  were  fully  paid  to  them,  up  to  the  time 
"^H  they  were  so  discharged.      From  that  time  they  have 
^clered  no  service  to  the  city,  but  have  ever  since  been 
8^ged  in  other  employments.     Claiming,  however,  that, 
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notwithstandiiiiir  the  above-stated  facts,  thev  were  entitled 
to  their  salaries  np  to  the  termination  of  three  years  from 
the  time  when  they  were  appointed,  they,  in  1875,  claimed 
from  the  city  pay,  at  the  rate  fixed  by  the  ordinance  of  1863, 
for  the  time  whicli  intervened  between  the  date  of  their  dis- 
charge and  the  expiration  of  the  three  years  therefrom. 
The   marshal   demanded  $1,799.82,  and   the   others  $450 
each.     The  council  then  being  about  to  pay  the  salaries  so 
demanded,  the  bill  in  this  cause  was  filed  by  tax-payers  to 
restrain    them   from    so    doing,   and    they   were   enjoined 
accordingly. 

No  question  is  raised  as  to  the  legality  of  the  municip^^ 
legislation  above  mentioned.  The  only  question  is,  wlietlK?^ 
the  city  is  bound  by  law,  under  the  circumstances,  to  ^i^y 
the  salaries  of  the  discharged  officials. 

The  claim  is  based  upon  the  ground  that  their  appoiix't' 
ment  by  virtue  of  the  provision  of  the  ordinance  of  IS'T'  ^ 
was  equivalent  to  a  contract  by  the  city   with  them   ^^ 
employ  them  in  their  respective  offices,  at  the  salaries  the?  ^ 
attached  thereto,  for  the  term  of  three  years.     That  ord  *" 
nance  does  not,  in  express  terms,  provide  that  they  shr»-*' 
hold  their  offices  for  any  particular  term.     It  simply  pr^^' 
vides  for  a  triennial  election. 

The  citv  had  the  riirht,  under  the  ordinance  of  1872,  '^^ 
discharge  the  officials  appointed  thereunder,  on  the  subs"*^  *" 
tution  of  a  new  system  for  that  under  which  they  we 
appointed.  Nor  does  the  decision  in  Bradsfiaw  v.  City  Coir 
cU  of  Onmlen^  10  Vr.  410,  contravene  this  position.  Itw: 
merely  held  in  that  case  that  the  chief  engineer  appointiC^?^ 
under  the  ordinance  of  187o,  holds  his  office  for  the  term  ^^ 
three  years,  the  term  for  which  the  fire  marshal,  in  wIk>  "=^^ 
place  ho  was  substituti'd,  held  under  the  ordinance  of  187  "^^ 
though  he  is  liable  to  be  removed  for  the  same  reasons  a"^^"^*" 
on  the  same  grounds  as  was  the  fire  marshal. 

The  citv  council  had  the  ri2:ht  to  substitute  one  set  of  a 
cers  of  the  fire  department  for  another,  to  alter  the  syste 
and  thereupon  to  change  its  personneL     And  this  it  mi 
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do  notwithstanding  the  fact  that  the  term  of  the  incumbenta 
of  the  offices,  which  it  was  necessary  to  abolish  for  the  pur- 
pose, had  not  expired.  The  employment  of  an  officer  under 
siioli  an  ordina!ice  has  no  analogy  to  a  private  contract 
between  individuals  for  service.  07y  of  Hohoken  v.  Gear^ 
3  JDutch.  265,  277;  Dillm  on  Man.  Corj).,  §  170;  Waldraven 
V.    Memphis^  4  Cohl,  431. 

The  answer  admits  that  the  offices  of  fire  marshal  and 
assistant  fire  marshal  were  abolished  by  the  ordinance  of 
1873,  and  that  that  ordinance  was  lawful.  It  also  admits 
that  the  claimants  received  the  full  amount  due  them 
respectively  for  the  salaries  of  their  offices,  up  to  the  time 
^'lien  they  were  discharged,  and  that  they  have,  since  they 
^ere  discharged,  rendered  no  service  to  the  city,  but  have 
been  engaged  in  other  pursuits.  It,  however,  somewhat 
inconsistently  with  the  admission  that  the  ordinance  abol- 
ishing the  offices  of  fire  marshal  and  assistant  fire  marshal 
^as  lawful,  claims  that  they  were  entitled  to  the  emolu- 
nients  of  their  offices,  notwithstanding  the  hiwful  abolish- 
n^ent  thereof. 

The  defendants  insist  that  the  fact  that  the  claimants, 
^hen  they  entered  upon  the  performance  of  the  duties  of 
their  offices,  w-ere  required  to  give  bond,  and  did  so  accord- 
^^^S^y?   for    the    faithful    discharge   of    their    duties,   gives 
strength  to  the  claim  for  compensation.     But  there  is  no 
force  in  that  consideration.     The  bond  was  a  mere  qualifi- 
^tion.    The  injunction  should  be  made  perpetual  if  all  the 
t^ccessary  parties  were  before  the  court.     But  they  are  not. 
The  cause  must,  therefore,  stand  over  to  aftbrd  an  oppor- 
tunity to  make  the  claimants  parties. 
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Petrus  Arnaud 

V. 

William  Qrigo  and  others. 

Where  there  was  a  stipulation  in  a  deed  absolute  on  its  face,  but  in 
reality  a  mortgage,  that  the  grantee  assumed  and  agreed  to  pay  a  prior 
mortgage  on  the  premises,  and  it  appeared,  as  well  by  the  defeasance 
as  otherwise,  that  the  grantee  was  not  in  fact,  as  between  him  and  1>^ 
grantor,  liable  upon  the  assumption,  the  latter  having  in  the  defe^*" 
ance   itself  covenanted    to   pay   the   principal  and   interest  of  tl^® 
mortgage  in  question,  thereby  indemnifying  the  grantee  against  1c^^ 
assumption, — Held,  that  the  grantee  was  not  liable  on  the  assumpti^^^ 
to  the  prior  mortgagee. 

Bill   to   foreclose.     On  final  hearing  on  pleadings  ac=^^ 
proofs. 

Mr,  A.  S.  Boyd,  and  Mr.  F.  R.  Ooudert  of  New  York,  f^«^f 
complainant. 


Mr,  A.  Zabriskie,  and  Mr.  B.  F.  Einstein  of  New  Yor  *=^> 
for  David  Mayer. 

The  Chancellor. 

The  only  question  discussed  and  submitted  for  adjudicr^' 
tion  on  tlie  hearing,  was  as  to  the  liability  of  the  defenda^^ 
David  Mayer  to  pay  the  deficiency  which  might  exist  aft ^^^ 
applying  the  net  proceeds  of  the  sale  of  the  mortgag^^ 
premises  to  the  amount  due  the  complainant  on  his  moi 
gage. 

The  complainant  insists  that  Mr.  Mayer  is  liable  to 
the  deficiency  by  reason  of  an  assumption  to  pay  the  cor: 
plainant's    mortgage,   contained    in    a   deed    from   EstL 
Lichtensteiii  and  her  husband  to  him,  for  her  interest  (j 
undivided  half)  in  the  mortgaged  premises. 

Mr.  Mayer  alleges  that  that  deed,  though  in  form  absolu  ^*^^ 
merely  a  mortgage.     It  is  dated  August  28th,  1872,  h^  ^^ 
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was  not  recorded  until  August  12th,  1873.     On  the  11th  of 
August,  1873,  the  day  before  the  deed  was  recorded,  Mrs. 
Liichtenstein  (her  husband  was  then  dead)  and  Mr.  Mayer 
executed  an  instrument  of  writing,  under  their  hands  and 
seals,  by  which,  after  reciting  the  conveyance,  it  was  further 
recited  that,  at  the  time  of  the  execution  and  delivery  of  the 
deed  of  conveyance,  Mrs.  Lichtenstein  was  justly  indebted 
to  Mr.  Mayer  in  the  sum  of  $5,350  and  interest,  which  debt 
was  evidenced  as  follows :   By  her  note  for  $2,000,  dated 
May  16th,  1871,  payable  two  months  after  date;  her  note 
for  $1,000,  dated  April  13th,  1872,  payable  two  months  after 
date;  her  note  for  $2,000,  dated  May  23d,  1872,  and  payable 
three  months  after  date ;  and  her  check  for  $350,  dated  July 
17th,  1872 — all  payable  to  the  order  of  and  endorsed  by  her 
husband;  and  that  the  deed,  though  absolute  in  its  terms, 
^as,  when  it  was  executed  and  delivered,  and  still  was, 
intended  and  was  given,  received  and  accepted  as  collateral 
security  for  the  payment  of  the  before-mentioned  sum  of 
55,300,  with  interest  on  $2,000  thereof  from  July  19th,  1871; 
0^  11,000  thereof  from  June  16th,  1872;  on  §2,000  thereof 
from  July  26th,  1872,  and  on  $350  thereof  from  July  17th, 
^^72,  and  further,  that  it  was  expressly  agreed  and  under- 
wood by  and  between  the  parties,  Mr.   Mayer  and  Mrs. 
^^chtenstein,  at  the  time  of  the  execution  and  delivery  of 
^^^  deed,  that  whenever  that  sum  of  §5,350  and  the  interest 
tQereon  should  be  paid  to  him,  he  would  reconvey  the  prem- 
'^s  to  her,  her  heirs  or  assigns.     And  it  was  further  stated 
^^at  that  instrument  of  August  11th,  1873,  was  executed 
l^^d  delivered  to  explain  and  evidence  the  true  intent,  mean- 
^^S    and   purpose   of  the   deed.     Mayer  then   covenanted 
^^I'eby  that,  on  receipt  of  the  $5,350  and  interest,  he  would 
^^onvey  the  property,  fully  and  absolutely,  to  Mrs.  Lich- 
^^stcin,  and  that  he  would  not  sell  or  dispose  of  it,  nor 
'^^Umber  it  or  any  part  of  it,  without  her  written  consent; 
^^  that,  on  selling  it,  if  he  should  do  so,  he  would  account 
^d  pay  over  to  her  the  surplus  of  the  price,  after  retaining 
^^  debt.     Mrs.  Lichtenstein  thereby  covenanted  that  she 
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Petrus  Arnaud 

V. 

William  Grigg  and  others. 

Where  there  was  a  stipulation  in  a  deed  absolute  on  its  face,  but  i^ 
reality  a  mortgage,  that  the  grantee  assumed  and  agreed  to  pay  a  prior 
mortgage  on  the  premises,  and  it  appeared,  as  well  by  the  defeasance 
as  otherwise,  that  the  grantee  was  not  in  fact,  as  between  him  and  hi* 
grantor,  liable  upon  the  assumption,  the  latter  having  in  thedefe»S" 
ance   itself  covenanted    to   pay  the   principal  and    interest  of  tb© 
mortgage  in  question,  thereby  indemnifying  the  grantee  against  bi^ 
assumption, — Heldy  that  the  grantee  was  not  liable  on  the  assumption 
to  the  prior  mortgagee. 

Bill   to   foreclose.     On   final   bearing  on   pleadings  aod 
proofs. 

Mr.  A.  S.  Boyd,  and  Mr.  F.  R.  Coudert  of  New  York,  f^^ 
complainant. 

Mr.  A.  Ziihrlskiey  and  31r.  B.  F.  Einstein  of  New  Yofl^' 
for  David  Mayer. 

The  Chancellor. 

The  only  question  discussed  and  submitted  for  adjudic^-^' 
tion  on  the  bearing,  was  as  to  tbe  liability  of  the  defenda^^^ 
David  Mayer  to  pay  tbe  deficiency  wbicb  migbt  exist  aft  ^ 
applying  tbe  net  proceeds  of  tbe  sale  of  the  mortgag^"^ 
premises  to  the  amount  due  tbe  complainant  on  his  mo 

The  complainant  insists  that  Mr.  Mayer  is  liable  to  p 
tbe  deficiency  by  reason  of  an  assumption  to  pay  the  coi 
plainant's    mortgage,   contained    in    a    deed    from   Estl^-  ^_ 
Licbtenstein  and  bcr  husband  to  him,  for  her  interest  ( 
undivided  half)  in  tbe  mortgaged  premises. 

Mr.  Mayer  alleges  that  that  deed,  though  in  form  absoloi- 
was  merely  a  mortgage.     It  is  dated  August  28th,  1872,  tr^^^* 
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was  not  recorded  until  August  12th,  1873.     On  the  11th  of 
August,  1873,  the  day  before  the  deed  was  recorded,  Mrs. 
Liichtenstein  (her  husband  was  then  dead)  and  Mr.  Mayer 
executed  an  instrument  of  writing,  under  their  hands  and 
seals,  by  which,  after  reciting  the  conveyance,  it  was  further 
recited  that,  at  the  time  of  the  execution  and  delivery  of  the 
deed  of  conveyance,  Mrs.  Lichtenstein  was  justly  indebted 
to  Mr.  Mayer  in  the  sum  of  $5,350  and  interest,  which  debt 
was  evidenced  as  follows:   By  her  note  for  $2,000,  dated 
May  16th,  1871,  payable  two  months  after  date;  her  note 
for  $1,000,  dated  April  13th,  1872,  payable  two  months  after 
date;  her  note  for  $2,000,  dated  May  23d,  1872,  and  payable 
three  months  after  date ;  and  her  check  for  $350,  dated  July 
17th,  1872 — all  payable  to  the  order  of  and  endorsed  by  her 
husband;  and  that  the  deed,  though  absolute  in  its  terms, 
was,  when  it  was  executed  and  delivered,  and  still   was, 
intended  and  was  given,  received  and  accepted  as  collateral 
security  for  the  payment  of  the  before-mentioned  sum  of 
f 5,300,  with  interest  on  $2,000  thereof  from  July  19th,  1871; 
OQ  11,000  thereof  from  June  16th,  1872;  on  §2,000  thereof 
from  July  26th,  1872,  and  on  $350  thereof  from  July  17th, 
^^72,  and  further,  that  it  was  expressly  agreed  and  under- 
stood by  and  between  the  parties,  Mr.   Mayer  and  Mrs. 
^^chtenstein,  at  the  time  of  the  execution  and  delivery  of 
the  deed,  that  whenever  that  sum  of  $5,350  and  the  interest 
thereon  should  be  paid  to  him,  he  would  reco!ivcy  the  prem- 
*^^Q  to  her,  her  heirs  or  assigns.     And  it  was  further  stated 
^^t  that  instrument  of  August  11th,  1873,  was  executed 
*^ud  delivered  to  explain  and  evidence  the  true  intent,  mean- 
^^S    and   purpose   of  the   deed.     Mayer  then   covenanted 
^^I'eby  that,  on  receipt  of  the  $5,350  and  interest,  he  would 
^^Otivey  the  property,  fully  and  absolutely,  to  Mrs.  Lich- 
^^stcin,  and  that  he  would  not  sell  or  dispose  of  it,  nor 
^^Umber  it  or  any  part  of  it,  without  her  written  consent; 
^^  that,  on  selling  it,  if  he  should  do  so,  he  would  account 
1  ^^  pay  over  to  her  the  surplus  of  the  price,  after  retaining 
^^  debt.     Mrs.  Lichtenstein  thereby  covenanted  that  she 
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would  pay  oue-half  of  all  taxes,  assessments  and  charges 
which  might  be  legally  imposed  on  the  property,  or  ai"iy 
part  of  it,  and  one-half  of  the  interest,  as  it  should  accra^, 
on  the  complainant's  mortgage,  which  was  on  the  whol^ 
premises,  and  one-half  of  the  principal  thereof  and  all  t!.« 
interest  and  principal,  as  they  should  become  due,  of  asul^- 
sequent  mortgage,  given  by  her  to  Henry  Goldsmith,  on  lie  r 
half  of  the  property. 

That  Mrs.  Lichtenstein  was,  at  the  time  of  the  execufion 
of  the  deed  to  Mr.  Mayer,  indebted  to  him  in  the  amount 
and  on  the  notes  and  check  mentioned  in  the  defeasance,  is 
proved.     Both  he  and  she  swear  to  it.     He  produces  th« 
notes  and  check  and  his  memorandum-book,  in  which  they 
are  noted  among  memoranda  of  other  loans  made  by  hitn 
to  her.     He  alleges  in  his  answer  that  the  deed  from  her  to 
him  was  merely  a  mortgage  given  to  secure  the  money  du© 
him  from  her.     That  it  was  merely  a  mortgage,  the  defeas- 
ance is  evidence.     Both  he  and  she  swear  to  the  fact  als^^- 
There  is,  besides,  other  evidence  to  the  same  eftect.     I* 
appears  that,  after  the  deed  was  given,  she  paid  all  th^ 
interest  which  was  paid  on  the  Goldsmith  mortgage.    Sh^ 
paid  it  in  full  up  to  the  15th  of  February,  1875,  and  ga'^^^ 
her  check  for  that  which  fell  due  on  the  15th  of  Angi^^* 
following,  on  which  check  she  paid  $75,  and  the  rest  is  n  '**' 
paid.     She  appears  also,  by  the  receipt  which  is  offered   ^^^ 
evide!ice,  to  have  paid  the  interest  which  became  due  ^n  tl  ^*^' 
10th  of  June,  1873,  on  the  complainant's  mortgage.    Mayti*  y- 
however,  furnished  her  with  one-half  of  the  monev.    I^-  ^~ 
wife,  who  was  Mrs.   Lichtenstein's   sister,  owned   half     ^ 
the  ]»n)j>('rty,  and  he  appears  to  have  paid  interest  for  th^ 
on  the  (•(>in])lainant's  mortgage  before  the  conveyance  • 
Mrs.  liichtenstein  to  him.     According  to  the  Receipt,  whi 
is  oUrrcMJ  in  evidence,  he  paid  the  interest  which  becai 
i\\\i'  in  1  )ccember,  1871,  eight  months  before  the  deed  to  h 
was  fxcMMitcMl,  but  whether  he  lent  Mrs.  Lichtenstein  t 
half  which  she  was  bound  to  pay,  does  not  appear. 
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Again,  by  a  receipt  given  by  him  to  her  on  the  19th  of 
November,  1874,  he  states  that  he  holds  the  deed  as  security 
for  money  due  him  from  her.    The  statements  which,  accord- 
ing to  the  testimony  of  witnesses  produced  on  the  part  of 
the   complainant,  she  made  after  the  deed  to  Mayer  was 
executed,  to  the  effect  that  she  had  conveyed  away  or  parted 
with  the  property,  or  her  interest  therein  (which  statements, 
however,  she  swears  she  did  not  make),  cannot  countervail 
the  proof  which  the  defeasance  and  the  receipt,  and  the  fact 
of  the  indebtedness  from  her  to  Mayer,  and  the  other  cir- 
cumstances above  referred  to,  furnish,  that  the  deed  was 
merely  a  mortgage.     The  debt  was  a  continuing  debt.    The 
iustrument  of  August,  1873,  declares  that  the  deed  was 
made  and  accepted  merely  as  security  for  the  payment  of 
that  debt. 

If  the  deed  was  indeed  a  mortgage  merely,  the  complain- 
ant has  no  claim  to  a  personal  decree  for  deficiency  against 
Mayer.  He  is  not,  in  that  case,  liable  to  Mrs.  Lichtenstein 
^n  the  assumption  contained  in  the  deed.  Obviously,  under 
such  circumstances,  he  would  not  be  bound  to  indemtiify 
her  against  the  complainant's  mortgage. 

liy  the  instrument  of  1873,  she  expressly  covenanted  that 
she  would  herself  pay  half  of  the  principal  and  interest  of 
^nat  mortgage.  His  wife,  as  already  stated,  owned  half  of 
the  property,  and  she  was  bound  as  between  her  and  Mrs. 
^^^*henstein  to  pay  half  of  the  principal  and  interest. 

If  the  agreement  of  aiiisuniption  in  the  deed  was  available 

^  the  mortgagee  up  to  the  time  when  the  defeasance  was 

'^^de,  it  surely  was  not  so  afterwards;  for  Mrs.  Lichtenstein 

^^fein  agreed  to  pay  the  mortgage  herself.     That  was,  in 

^tteet,  a  release  of  any  liability  under  the  assumption.     It 

^^*>Btantially  extinguished  it,  and  it  was,  thenceforward  at 

^^^t,  no  longer  available  to  the  mortgagee.     The  equity  on 

^  *^ich  the  relief  of  the  mortgagee  depends  in  case  of  assump- 

*^U  by  the  grantee  of  the  mortgaged  premises,  is  the  right 

.      t-lie  mortgagor  against  his  vendee,  to  which  the  mortgagee 

"^  l^<?rmitted  to  succeed  by  substituting  himself  in  the  place 
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of  the  mortgagor.  Halsey  v.  Seed,  9  Paige  445 ;  Ganm}^  v. 
Bogers,  47  iV.  F.  233 ;  Crowcll  v.  Hospital  of  St.  Barrialm,  V2 
a  E.  Gr.  650. 

The  complainant's  counsel  insist  that  the  principle  of  tbe 
decision  of  the  supreme  court  (8  Han  6)  and  the  court  of 
appeals  of  New  York  in  Campbell  v.  Smith  (a  note  only  of 
the  decision,  not  yet  reported,  of  the  latter  court  has  been 
handed  to  me)  is  applicable  to  and  governs  this  case;  tb<^ 
contract  having  been  made  in  New  York.     But  whcthor 
judged  by  the  laws  of  New  York  or  of  this  state,  the  com- 
plainant is  not  entitled  to  a  decree  for  deficiency  against 
Mayer.     In  the  case  of  Campbell  v.  Smith,  the  purchaser  of 
land  received  from  the  seller  a  deed  for  it  in  blank  as  to  the 
name  of  the  grantee,  but  containing  an  assumption  bytH^ 
grantee  of  a  mortgage  on  the  premises  subject  to  which  tli^ 
property  was  sold,  and  the  amount  of  which  was  allowed  i*^ 
the  sale  as  so  much  of  the  purchase-money.     The  purchas^^^ 
amerced  with  a  creditor  of  his  that  the  latter  should  taketlr^^ 
deed  for  the  property  and  pay  his  debt  out  of  the  rents  an  ^ 
profits,  and  that  the  name  of  the  latter  should  be  insertt^^^ 
in  the  deed  as  grantee,  which  was  done  accordingly.    ^^ 
was  held  that  the  creditor  was  liable  to  the  mortgagee  o^ 
the  assumption,  on  the  ground  that,  by  the  deed,  he  tor»l^ 
the  grantor's  property  and  agreed  to  pay  the  mortgage  ^® 
part  of  the  purchase-money.     The  courts  appear  to  ha^"^^ 
distinguished  the  case  from  Garnseg  v.  Hogers,  the  authori'i^^ 
of  which  was  not  denied. 

The  assumj)ti(>n  in  the  deed  from  Mrs.  Lichtenstein  "^^ 
Maver  was  clearlv  not  made  for  the  benefit  of  the  mor^' 
gagee.  In  (lamiie)/  v.  Rogers,  it  was  held  that  a  stipulatic^  ^ 
in  a  deed,  absolute  on  its  face,  but  intended  as  a  mortgagr^' 
whereby  the  nu^rtgagee  assumes  and  agrees  to  pay  a  pri< 
mortgage  on  the  premises,  does  not  impose  on  the  grants 
a  personal  liability  to  pay  the  prior  mortgage  debt  whi< 
can  be  enforced  against  him  by  the  prior  mortgagee. 
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Nicholas  Thouron 

v. 

Alexander  W.  Pearson  and  others. 

V  son  remaining  in  possession  of  lands  after  conveying  them  to 
.ther,  the  latter  being  very  old  and  living  with  the  son,  is  no 
of  fraud. 

CVithholding  a  deed  from  the  records  for  several  years  may,  as  an 
*iit  in  the  proof  of  fraud,  be  explained  so  as  to  rebut  any  pre- 
tion  of  fraud  arising  from  it. 


'editors'  bill.    On  final  hearing  on  pleadings  and  proofs. 
r.  W.  E,  Potter^  for  complainant. 
r.  J.  H.  Nixon,  for  defendants. 

IE  Chancellor. 

16  complainant  recovered  judgment,  in  an  action  of 
mpsit,  against  the  defendant  Alexander  AV.  Pearson,  in 
Cumberland  circuit  court,  on  the  5th  of  October,  1875, 
►2,174.19.  He  subsequently,  on  the  19th  of  November 
wing,  issued  a  writ  oi  fieri  facias  de  bonis  et  terris  upon 
nder  which  the  sheriff  of  that  county,  finding  no  per- 
l  property  of  the  defendant  whereon  to  levy,  levied 
1  a  tract  of  about  nineteen  acres  of  land  in  Landis  town- 
,  as  the  property  of  the  latter.     On  the  4th  of  Octo- 

1875,  the  day  before  the  judgment  was  entered,  the 
ment  debtor  in  whom  the  title  to  that  property  then 

conveyed  it  to  Albert  G.  Pearson,  his  father,  by  deed 
lat  date,  for  the  consideration,  according  to  the  deed,  of 
81.     The  judgment  debtor  had  previously,  and  in  the 

1873,  given  a  mortgage  for  $5,000  upon  the  property 
is  mother,  but  it  was  not  recorded  until  the  12th  of 
canary,  1875.    He  had  also  given  a  mortgage  to  his 
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father  upon  the  property,  in  April,  1875,  for  $2,500.    This 
mortgage  was  recorded  four  days  after  its  date.     The  com- 
plainant insists  that  those  mortgages  and  the  deed  were  all 
without  consideration,  and  intended   only  to  hinder  aad 
defeat  him  in  the  collection  of  the  claim,  on  which  he  recov- 
ered  his  judgment.     He  files   his   bill  to  set  them  asiil^ 
accordingly. 

The  grounds  of  fraud  alleged  in  the  bill  are,  thattbe 
mother  had  no  separate  estate  when  the  mortgage  to  her 
was  given ;  that,  though  that  mortgage  is  dated  March  lOtli* 
1873,  it  was  not  recorded  until  after  the  summons  in  th^ 
complainant's  suit  against  the  mortgagor  had  been  servetl  ; 
that  the  mortgage  to  the  father  was  made  a  few  days  aft*?** 
the  plea  in  that  suit  was  filed,  and  that  the  deed  was  ex^?' 
cuted    and    recorded    the   day   before   the  judgment  wi»=^ 
entered  (the  judgment  was  entered  upon  a  relicta\  and  wj 
acknowledged  before  the  attorney  of  the  defendant  in  that 
suit. 

The  answer,  which  is  by  all  of  the  defendants,  denies  i*  ** 

fraud,  and  sets  forth  a  state  of  facts  which  is  substantiatcr«» 

.  .  .  .  f 

by  the  testimony,  and  which  negatives  the  allegations  <^* 

fraud.     It   appears  that   the  complainant's  debt  was  co^^^' 

tract ed  prior  to  the  24th  of  December,  1870.     It  was  ab-^I' 

ance  due  to  him  from  the  judgment  debtor  for  his  lo8*«-^*^ 

incurred  in  speculation  in  gold  and  stocks.     The  property 

in  question  was  purchased  in  January,  1872,  by  the  jud^' 

ment  debtor's  father,  from  George  J.  Bender,  for  the  pri^-^*^ 

of  §5,000,  all  of  which  was  paid  by  the  former.     A  ik^^^ 

for  the  property  was  executed  by  Bender  to  the  father,  b«-^* 

it  was  afterwards  destroyed,  and,  at  the  request  of  the  latter  ^» 

a  deed  was  executed  by  Bender  to  the  son.     The  reasO*^ 

appears  to  have  been  the  ill  health  of  the  father,  who  w^^*^ 

an  old  man,  and  therefore  preferred  that  his  son,  who,  "^^ 

case  of  his  death,  would  have  the  property,  should  take  tfc^ 

title  and  give  to  him  a  mortgage  for  the  purcha8e-mone?=  ^ ' 

A  mortgage  was  drawn  in  his  favor  under  the  arrangemer^^  ^ 

but  it  was  not  executed,  for  the  reason  that  be,  after  it  w" 
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drawn,  directed   that   the  mortgage   be  given  to  his  wifo 

instead  of  to  himself,  which  was  done  accordingly.     The 

father  swears  that  he  directed  that  the  mortgage  should  be 

mijule  to  his  wife;  that  he  paid  all  the  purchase-money  of 

the  property,  and  took  the  mortgage  in  favor  of  his  wife  to 

secure  him  therefor.    He  further  testifies  that,  subsequently, 

his  son  gave  him  the  mortgage  for  ?2,500,  to  secure  him  for 

other  moneys  which  he  had  advanced  to  the  latter,  but  that 

he  preferred  a  deed,  and,  he  adds,  that  the  consideration  of 

the  mortgage  and  deed  to  him  was  money  advanced  to  his 

son    over  and  above  the  purchase-money  of  the  property. 

The    8on  specifies  the  moneys  received   by  him   from   his 

father,  giving  the  date  when  each  sum  was  received.     lie 

appears  by  that  account  to  have  received,  between  the  1st  of 

January,  1872,  and  the  22(1  of  Xovember,  1875,  $9,638.07, 

of  which  he  received   ?1,510  on  the  5th  of  April,  1875, 

which  was  two  months  after  the  complainant's  suit  at  law 

^*^    begun.     According  to  the  testimony,  the  property  is 

^ot  Worth  more  than  $5,000  or  $6,000.    The  evidence  shows 

^l^ftt  the  father  was  the  owner  of  the  farming  utensils;  that 

*"^  business  was  conducted  there  in  his  name,  and  on  his 

*^^Ount,  and  that  he  furnished  the  means  of  carrvins:  it  on. 

^^^  it  appears  to  have  been  unsuccessful. 

The  complainant's  counsel   urges,  as  evidence  of  fraud, 
^^Ht  the  son  remained  in  possession  of  the  property  after 
t»ie  deed  to  his  father  was  executed ;  but  it  appears  that  the 
**ther  and  mother  were  very  old,  and  tliat  the  son,  who  was 
^•^niarried,   lived   with   them    there.     The   father   was   in 
P^^session.     The  withholdinii^  the  morti^a£:e  to  the  mother 
iPoni  record   is   explained   by  tlie  testimony  of  both   the 
pother  and  son.    The  latter  requested  that  it  might  be  done 
^n  order  that  he  might  thus  be  enabled  to  raise  some  small 
KUnxB  on  first  mortgage  of  the  property,  which  he  in  fact 
^^^,  and  it  appears  that  it  was  put  on  record  at  her  request. 
Ahere  is  no  evidence  of  fraud. 
■I^'i6  bill  must  be  dismissed,  with  costs. 
32 
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Joseph  Howell  and  others,  assignees,  Ac. 

i\ 
Edmund  Teel  and  others. 

A.  and  B,  partners,  gave  a  joint  and  several  bond  and  warrant  of 
attorney  to  T.,  for  a  partnership  debt.  Judgment  was  entered  an<i 
execution  issued  on  February  7th,  1876.  On  February  20th,  A.  and  B. 
made  an  insolvent  assignment,  B.  being  also  individually  insolvent. 
The  judgment  being  only  partly  satisfied,  and  A.  having  made  an 
assignment. — Held,  that  T.  may,  under  A.'s  assignment,  share  equally 
the  personal  effects  of  A.,  and  is  not  to  be  subordinated  to  his  iii<iJ- 
vidual  creditors. 


Bill  for  relief.     Motion  to  dissolve  injunction  on  bill  a-nd 
answer. 

3Ir.  J.  F,  Dumont^  for  the  motion. 

Mr.  J.  G,  Shipman,  contra. 

The  Chancellor. 

The  complainants,  assignees  under  an  assignment  m^^^ 
to  them  by  James  M.  Andrews  under  the  act  **  to  secure      ^^ 


Note. — In  ecjuity.a  partnership  debt  is  several  as  well  as  joint,  t^^'^^ 
on  Parin.,  g  36*J  ;  Cnl/i/er  on  Partn.,  I  580;  Wi^ham  wLippincott,  1  Sf^'^l"'' 
353;  Wilkinson  v.  Heyulersnn,  1  Mj/l.  d'  K.  582;  Emanuel  \ .  Bird,  \9  >^^: 
59()-  Devaj/neji  v.  Soble,  1  Meriv.  529,  2  liuss.  &  Myl.  494;  Mason  v.  ^C 
fany^  45  III.  392  ;  (^amp  v.  Grant^  21  Conn,  41  ;  see  Currey  v.  Warringto^*  ^ 
Harring.  [Del.)  147. 

In  .soni(}  of  the  states  such  debts  are  made  several  by  statute.  ^^' 
Iyer  on  Partn.,  §^  580,  757  ;  .Wlcr  v.  Northern  Bank,  34  Miss.  412;  liee^^^' 
Girty,  C)  Bosw.  {X.  Y.)  567. 

The  New  Jersey  statute  (Obligations,  Bev.  p.  741,)  providing   th^^ 
upon  service  of  process  on  one  of  several  joint  debtors  *'on  any  joi^' 
contract,  obligation,  matter  or  thing,"  and  a  return  of  the  others  f*^ 
invendy  judgment  may  be  entered  against  all,  includes  a  parinersi^'P 
simple  contract  debtor.     McMurtrie  ads.  Dovg/tten,  4  Zcb.  252  ;  Ilarker  v. 
Brink,  4  Zab.  333  :  Thompson  v.  Johnson,  11  Vr. . 

And  the  same  construction  has  been  given   to  similar  statutes  "^ 
other  states.     Lewis  v.  WVUams,  6  Whart.  (Pa,)  264;    Leoqetl  v.  i?V- ^ 
Wend.  (N.  Y.)  500 ;   Brown  v.  Birdsall,  29  Barb,  (X,  Y,)  549 :   Doggfft  ''• 
Jordan,  3  Fla.  215  :  Loncy  v.  Bailey,  43  Md,  10  j  see,  also,  Barton  y.P^^ 
7  aanch  194,  criticised  in  Early  v.  Clarkson,  7  Leijh  (  Va.)  83,  85.   Cos- 
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croditors  an  equal  and  just  division  of  tlie  ostatees  of  debtors 
wlio  convey  to  as8igne«-»s  for  the  benefit  of  creditors,"  by 
thoii'  bill  seek  to  restrain  the  defendant  Teel  from  executing 
upon  the  real  property  which  passed  to  them  by  the  assign- 
iiiont,  a  judgment  recovered  by  him  against  their  assignor 
and  John  C.  Bennett,  in  the  circuit  court  of  Warren  county, 
proviously  to  the  assignment. 

Andrews  and  Bennett  were,  wlien  the  judgment  was 
roeovered,  partners  in  business  in  Phillipsburg.  They  were 
incliibted  to  Teel-,  at  the  time  of  the  entry  of  the  judgment 
(^'Ijich  was  by  confession),  to  the  aniount  of  the  judgment, 
for  Mioney  lent  by  him  to  them  and  money  paid  by  him  for 
tlieiri.  The  judgment  was  entered  on  the  7th  of  February, 
187f"J,  and  on  the  same  dav  a  writ  of  fhri  ff/nas  tie  bonis  ef 
ki^f'i^  was  dulv  iss»ued  thereon  and  levied  on  all  the  real 
c**tato  of  each  of  the  defendants  in  the  county  of  Warren. 
T*^o  iwsii^nment  was  made  on  the  15th  of  that  month. 

^^n  or  about  the  20th  of  the  same  month,  Bennett  and 
-^i^drews  together  made  an  assignment  to  the  complainant 
I>uvi8j  under  the  act  above  mentioned,  of  all  their  partner- 
B'iip  property,  for  the  benefit  of  the  creditors  of  the  firm. 
^^'iiiett  is  also  insolvent,  individuallv.     Under  an  execution 


^^>    C-Wrrry  v.  Warrington^  5  llarrinq.  (Del.)   147  ;  see  Joht's  v.  Ross^  Law 

9^**-  (A'.  (.;.)  4;>0,  and  KeUj  v.  Mm,\  1 1  Ir,ui.  (A'.  ( \]  iSli.  Isf,. 

*  K»-re  is  no  ground,  liowfvor,  iV>r  ap|)lyin^  tho  (listin<*tion  botwoon 

iQe    ruififjf  j4t,  law  and  in  ojpiiiy,  wlioiv,  hy  tht*  instruiiiont  its-t'li',  tht* 

P*^^tn<.'r»  HFC*  expressiv  "ioinllv  and  s«'Vf»rallv"  l>oiind.     Iii/ehw\s  ('asr. 


^lUity  admits  partnership  creditors  who  have  oxhaustod  tlieir 
^^^*;Uy  a^ttinst  tho  firm  a-^sets,  to  participair  equally  with  heparuie 
^^ilors  in  the  distribution  ol*  tho  separate  assets,  whoro  some  i'i\\\\- 

oie  ground  of  relief  is  shown,  as  the  death  or  insolvency  of  the  other 
P?*^ner8.  Northern  Bavk  v.  luizcr  (li  l)ur.  !<»/.  170j,  14  Atn,  Law  liiy, 
'^' *nd  notes;  Brork  v.  liatewtm  (25  Ohio  ,SV.  (UK)),  24  /1m.  I^aw  Ihq.  214, 
4?5^    notes;  MeCulloch  v.  DaahieU  (1  Har.  <£•  (iUl  1%),  1  Am,  Lead,  Cos, 

y^A^k  &  Prime,  2  Lead,  Cos.  U  Ay.  (4lh  ed.)  *11 1. 

* '^c*  whole  estate  muHt  he  hofore  tho  court  for  distribution,  the  joint 
^'^ell  as  the  several.  MiUniqht  v.  iSmiM,  2  C.  E.  GV.  259  :  AfclJonald  v. 
"'•cA,  2  Black/.  (Ind.)  65  ;  KirLj/  v.  ^'^hoonmaker,  3  Barb,  Ch.  4i) ;   Unil^id 
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dg'ment.  He  also  says,  in  his  answer,  that  he  withdrew  it 
tbe  same  day  on  which  it  was  put  in.  By  so  putting  in 
^  claim  he  did  not  waive  anv  le^al  advantao:e  which  liis 
:lg-ment  secured  to  him  upon  the  property  which  was 
rnod  by  the  assignors,  or  either  of  them,  at  the  time 
"I en  the  judgment  was  entered.  Vanderveer  v.  Conocer^  1 
^rr.  487;  Moses  v.  Thomcis,  2  Dutch.  124;  Bell  v.  Flemhig, 
Beas.  14,  490. 

The  rule  of  equity  which  the  complainants  invoke  to 
at  rain  Teel  from  proceeding  to  collect  the  balance  due  on 
3  judgment,  by  sale  of  the  separate  real  estate  of  Andrews, 
tiich  passed  under  the  assignment  by  the  latter,  cannot  be 
'plied  to  deprive  him  of  the  lien  of  his  judgment  on  that 
operty.  His  judgment  was  entered  by  virtue  of  a  bond 
cl  warrant  of  attorney  to  confess  judgment  thereon.  The 
*ncl,  it  may  be  remarked,  was  joint  and  several.  By 
rtue  of  his  judgment,  he  might  have  proceeded  to  collect 
o  amount  due  upon  it  by  levy  upon  and  sale  under  execu- 
>'i  of  the  separate  property  of  either  or  both  of  the  judg- 
eut  debtors;  and  this  court  w^ould  not  have  restrained 
ni  from  so  doing,  on  the  ground  that  the  debt  for  which 
^    liond  was  given  was  a  partnership  debt,  and  there  was 

GcKxis  in  the  hands  of  a  joint  creditor  pledged  by  the  firm  to  secure 
|s  dt^bt,  are  not  such  joint  etiects  as  prevent  his  coming  in  equally. 
W«   Case^  5  Bos.  <fc  PuL  191,  note. 

^oneof  these  cases,  however,  touches  the  question  of  the  partner - 
^*P  creditor's  right  to  share  with  the  individual  creditors,  where  he 
las,  Viy  judgment  or  otherwise,  obtained  a  legal  lien. 

^  partnership  cre<litor  may,  of  course,  resort  to  the  separaie  prop- 
erty of  any  of  the  members  of  the  firm  in  order  to  satisfy  his  debt, 
and  ^is  execution  will,  if  the  firm  be  solvent,  be  prior  to  that  of  any 
mdivic^oal  creditor,  although  the  judgment  of  the  latter  may  have 
^tt  first  obtained.  2  LearL  Cas.  in  Eq.  (4th  ed.)  394  ;  and,  also,  Ban- 
^^P^  y.Daly,  1  C.  E.  (?r.  313;  JAnford  v.  Linfurd,  4  Dutch.  113;   Cum- 

«"^'*  Apptal,  25  Pa.  St.  2*^8  ;  Fidd  v. ,  4  Vcs.  390  ;  lioherts  v. 

^f^am,  63  JV:  C.  297  ;  Fenion  v.  Folger,  21  Wend.  LV.  Y.)  r,7f) ;  Kuhne  v. 
^"'t  14  Hieh.  {S.  C.)  18 ;  see  O'Dannon  v.  Miller,  4  Bush  ( A'y.)  25  ;  JIos- 
^*^'^ohfu<m,  24  Geo.  625,  030;  Stevens  v.  Pcrrj/,  113  Mass.  380. 

^  iejml  lien  obtained  by  a  partnership  creditor,  whether  upon  the 
P*J*'^erEhip  or  separate  property  of  a  partner,  will  be  recognized  and 
^"wced  •  whether  such  lien  consi!!?t  of  a  judgment  at  law  (Averted  v. 
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partnership  property  out  of  which  he  might  have  collected 
the  money  clue  thereon.     ^Yisham  v.  Lippincott,  1  Stock,  353  ; 
Randolph  v.  Dalj,  1  C.  E.  Gr.  313;  National  Bank  of  the 
Metropolis  v.  Spragne^  5  C  E.  Gr,  13. 

In  Wisham  v.  IJppincott,  the  chancellor  (Williamson)  saici  -^ 
''I  have  no  hesitation  in  saying  that,  where  a  joint  creditor  <^^ 
a  firm  has  judgment  and  execution  levied  upon  the  separat  *^ 
effects  of  one  of  the  partners,  this  court  ought  not,  in  mex"  ^^ 
compliance  with  any  such  rule  as  that  the  separate  credito 
of  each  i)artner  are  entitled  to  be  first  paid  out  of  the  sep^^ 
rate  effects  of  the  debtor  before  the  partnership  credito 
can  claim  anything,  to  interfere  with  such  execution,  eitb* 
on  the  api)lication  of  any  one  of  the  partners,  or  any  ore 
itor  of  the  firm,  or  separate  creditor  of  any  of  its  members  — 

In  National  Bank,  jfr.  v.  Spraffue,  the  partners  had  givt=:::=^  '■^ 
mortgages  to  secure  individual  debts.  The  chancellor  (Zabr^^»  *^ 
kie)  held  that  the  principle,  though  applicable  in  the  admiu  ^^^  ^^ 
tration  of  partnership  assets  to  be  administered  here,  xr^  ^^^^ 
not  applicable  to  liens  created  by  the  partners  upon  the  pa  "M^'^- 
nership  property  before  it  came  into  this  court.  IlesaL^-^' 
''The  i)artners,  while  the  partnership  property  is  still  uiicH  ^^'^ 
their  control,  have  the  power  to  appropriate  it  to  pay 
secure  their  in<lividual  debts;  as  against  them  the  mortgc^ 
is  good.     These  claims  are  for  debts  due  by  them  indivi€-i  "■^" 

Loucks,  0  Barlj.  (X.  Y.)  470  ;  White  v.  Dovyherty,  Mart,  d;  Y.  (TVwn.)  ^^^ 
3-1  ;  Lcivis'ji  Ca.'it'.y  S  Xa(.  liank  Iteg.  546;  Cleghorn  v.  Ins,  Bank,  9  ^^  ^^' 
319 :  Baker  v.  M'impee,  19  Ofn.  87  :  Iloskhs  v.  Johnson,  24  Geo,  630:  f^^T 
kt-r  V.  .Snnfh,  4S  X.  //.  Ill  :  Sfraus  v.  Kerngorni,  21  Gratt,  (Va.)  f>-*"^'*' 
Kuhtir  V.  Law,  14  Iiirh.  («y.  (*.)  18  ;  McDcrmoti  v.  Strong,  4  Johns,  Ch.  (>* 
Ilosack  V.  Rogers,  8  J'aige  229.     Contka,  Berrian's  ( ase,  <S  Ben.  297;  iSii  ' 

V 


3 


r. 


V.  *S«^5.  14  mch.  {6\  (\)  20,  note ;  see  Toombs  v.  Ilitl,  28  Geo.  371 ;  BaJ^ 
Estill,  50  Miss.  300) ;  or  a  decree  in  equity  (  Terhune  v.  t'olton,  1  Beas.  ^      ^ 
314 ;    WotUrop  v.  Prire,  3  Jh:sauss.  (S.  C.)  203  :  Fo.^tcr  v,  Barnes,  81  Pa  -      "^ 
'ill)',  or,  a   mechanics    lien   [liainey  \,  Xance,  b^   III,  29,  35);  or-, 
attachment  [Allen  v.  WdU,  21  Pick,  450).  ^ 

If  a  j>artnershij)  creditor  holds  collateral  or  additional  security,  <*^  .- 
mortgage,  he  can  claim  no  priority  over  an  individual  creditor  holcJ  ■  ^ 
a  prior^  mortgage  on  the  same  properly.  January  v.  Poyntz,  Z^  ^j 
.}hn.  (Ky.)  404.  But  the  holding  of  such  mortgage  or  pledge  will  ^\>e 
deprive  the  partnership  creditor  of  liis  priority,  if  the  individual 
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11  V,  and  I  do  not  think  that  the  mere  preference  of  indi- 
iclual  debts  over  partnership  debts  is  such  a  fraud  upon 
it-ft nership  debts  that,  after  it  has  been  done,  it  will  be  set 
sic.lc  by  a  court  of  equity.  It  certainly  will  not  be  set 
si<l^  unless  in  case  of  insolvency,  or  when  done  in  conteni- 
littion  of  insolvency,  to  give  an  improper  preference,''  See, 
Iso,  Meeoh  \.  Allen,  17  N.  Y.  300. 

Ill  the  course  of  administration  of  assets,  courts  of  equity 
>llow  the  same  rules  in  re^^ard  to  le^al  assets  which  are 
cl opted  by  courts  of  law,  and  give  the  same  priority  to  the 
i  ftVirent  classes  of  creditors  which  is  enjoyed  at  law,  thus 
itiiiitaining  a  practical  exposition  of  the  maxim,  ^jftltas 
"^/^eitarjegem.     Slotys  JEJ/.  Jar,,  §  553. 

In  this  case  there  i^  no  allegation  of  fraud.  The  simple 
'-^ option  presented  is,  whether  a  judgment  recovered  for  a 
^»*tnership  debt  is,  in  case  of  the  insolvency  of  the  firm 
^•-1  the  partners,  before  it  is  collected,  in  equity,  to  lose  its 
^>10  as  a  lien  upon  the  sei)arate  i)r()pcrty  of  the  i)artners; 
»*1  leather  the  vigilant  creditor  in  such  a  case  is  to  be  held  to 
liip^r^  no.  advantage  from  the  diligence  which,  but  for  the 
^"^^olvcncy  of  the  partnership,  would,  through  the  lien  of 
^^^  judgment,  have  secured  him  his  debt  out  of  the  sepa- 
^^■^  property  of  his  debtor. 

T'he  injunction  will  be  dissolved,  with  costs. 


~«ly  a  simple  contract  creditor.     Rohi^rtfi  v.  Oldham,  \\^  N.  C.  297  ; 
Lallandex.  Mcllae^  10  JjU.  An.  193;  riUts  Cast'.,  5  Bo.'f.  iD  Pul.  191, 
^^t^^;  Morrison  v.  Kurtz,  15  HI.  193. 

^or  the  effect  of  a  mortgage  given  by  an  individual  partner  to  secure 
\^^rm  debt,  see  TUfany  v.  (yaioford,  1    McCarl.  27S  ;   AveriU  v.  Loacks,  G 
^*<*»^.  (N.  r.)  uOCnarcroft  v.SnfM/f/rast.^,  1   (Ud.  (Tenn.)  430. 

.  -A.!)  asuignment  cannot  affect  the  lion  of  mortga^ios  an<l  judgment-s, 
^^'^^se  they  are  expresr*ly  saved  by  the  statute.     (7^7?.  p.  37,  'i  1,  notes 
Y*)   and  (if),)    Sec,  also,  Allen  v.  Wells,  22  Pick.  450:  MnDcrinntt  v.  Strong, 
^  ^^hnt.  Ch,  687. 

"After  a  partnership  creditor  has  exhausted  the  firm  assets,  he  is 
^"^ titled  to  come  in  equally  with  separate  creditors  under  an  assign- 
ment by  one  of  the  partners.  Gadsiien  v.  Carson.  9  Rich.  {S.  C.)  Eq. 
j^7?  see  Black's  Appeal,  44  Pa.  St.  503  ;  Fellows  v.  Greenleaf,  43  N,  //. 
*-*  f    Peimmgton  v.  Bdl,  4  Sneed  ( Tenn. )  200.— Rep. 
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WiLHELMINA    SCHMIDT  |-     ^ 


V. 

William  Schmidt. 

The  admissions  of  an  answer  to  a  petition  for  divorce  on  account  of 
adultery  (the  statute  providing  that  such  answer  must  not  beswora  to) 
are  not,  in  an  undefended  suit,  evidence  sufficient  to  establish  either 
the  marriage,  residence  or  guilt  of  the  parties. 
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Petition  for  divorce.     On  final  hearing  on  pleadings  »^** 
proofs. 

3fr.  Fhiley  A,  Johnson,  for  complainttnt. 

Mr.  B.  C.  Potts,  for  defendant. 

The  Chancellor. 

The  petition  is  filed  for  a  divorce  a  vinculo^  on  the  grou- 
of  adultery.  The  defendant  has  answered.  The  ans 
admits  the  fact  of  the  marriage  and  the  truth  of  the  sta^ 
ment  of  the  petition  as  to  the  time  when  it  occurred,  but::^ 
silent  as  to  the  place.  It  denies  the  alleged  adultery,  "i  ^  ^^ 
proof  put  in  by  the  petitioner  (the  defendant  has  offer^^;^. 
none),  has  reference  to  the  adultery  alone,  and  establishes 
The  adultery  is  proved  to  have  taken  place  in  New  Yo 
There  is  no  evidence  as  to  the  marriage  or  as  to  the  re?'  *^^^f 
dence  or  inhabitancy  of  eitlier  of  the  parties  to  the  suit 
the  petitioner  relied  on  the  admissions  of  the  answer  as 
dering  proof  on  any  of  those  points  unnecessary,  it 
obvious,  from  what  has  been  said,  that  those  admissions 
not  sufficient.  But  if  they  covered  all  those  matters^ 
would,  considering  the  nature  of  the  cause,  be  agaii 
public  policy  to  accept  them  instead  of,  and  as  rcnderi 
unnecessary,  proof  thereof.  The  suit  is,  notwithstandS^  '^"  5* 
the  answer,  practically  undefended.    The  answer,  in  acec^"* 
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with  the  requirement  of  the  statute,  is  not  under  oath, 
petition  is  not  evidence  of  any  fact  stated  in  it  To 
lit  parties  in  divorce  suits  to  establish,  merely  by  the 
ations  and  corresponding  admissions  of  bill  or  petition 
answer,  the  facts  which  are  necessary  to  give  the  court 
iiction,  would  be  to  practically  annul  important  provi- 
of  the  law,  and  leave  to  simple,  unverified  (and  per- 
fraudulently  collusive)  averment  and  admission  facts 
h  the  legislature  intended  should  be  established  by 
f. 

le  case  will  stand  over,  to  afford  the  petitioner  an  oppor- 
y  to  present  proof  of  the  necessary  jurisdictional  facts. 


Thomas  Ready 

V. 

Sarah  Ann  Noakbs  and  others. 

cific  performance  will  be  decreed  of  a  purchase  of  lands  at  public 
>n  made  by  the  owner,  where  the  advertisement  and  sale  have 
fairly  conducted,  although  there  may  be  differences  of  opinion 
the  adequacy  of  the  price  realized. 


II  for  specific  performance  of  a  contract  for  the  sale  of 
On  final  hearing  on  bill  and  answer  of  Sarah  Ann 
ces,  and  proofs. 

r.  J.  Garrick,  for  complainant. 

r.  A.  K.  Brown,   for  defendant  Noakes. 

IB  Chancellor. 

le  complainant  files  his  bill  for  a  decree  for  specific  per- 
lance  of  a  contract  for  the  sale  of  land  in  Jersey  City, 
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belonging  to  the  defendant  Sarah  Ann  Noakes,  and  sold 
him  on  the  7th  day  of  June,  1877,  at  a  public  auction  li 
by  Joseph   AVarren,  auctioneer,  who  was  duly  authoris 
by  Mrs.  Noakes  so  to  sell  the  property.     The  property  is  t: 
middle  one  of  three  adjoining  houses,  the  lot  being  of  f 
dimensions  of  fourteen  feet  by  fifty.   At  the  sale  the  eompla- : 
ant  was  the  highest  bidder,  and  the  property  was  struck  off" 
him  at  §1,250,  cash,  of  which  he  paid,  according  to  the  ecj^  ""o- 
ditions  of  sale,  ten  per  cent,  at  the  time  of  the  pureha.^^^  < 
He  signed  an  acknowledgment  of  his  purchase  in  acco  w^  ^■ 
ance  with  the  conditions,  and  received  from  Mr.  AVarr^^^u 
an  acknowledgment,  signed  by  the  latter,  of  the  sale  to  hi 
The  deed,  according  to  the  conditions  of  the  sale,  was  to 
delivered  on  or  before  the  2oth  day  of  June,  then  ue^3K:t. 
At  that  time  the  complainant  duly  tendered  to  Mrs.  Noal^:^-^ 
and  Mr.  Warren  respectively,  the  balance  of  the  purcha.^^^ 
money  in  cash,  and  demanded  the  deed  for  the  premisK2?s, 
which  was  refused  by  Mrs.  Noakes,  upon  the  ground  tl^^^^t 
the  price  at  which  the  property  was  sold  was  far  belo\^'     i"^^ 
true  value.     The  complainant  thereupon  filed  his  bill  in  t:  I'^is 
court  for  relief  it  the  premises. 

Mrs.  Noakes,  by  her  answer,  resists  his  application  on  ^^'^ 
sole  ground  of  inadequacy  of  price.  She  insists  that  t^^ 
property  was  worth,  at  the  time  of  the  sale,  from  $2,500  '^^ 
S3,000,  and  that  it  ought  to  have  brought  at  the  sale  fk-o"^ 
$2,000  to  S2,600. 

Courts  of  equity  seldom  interfere  to  set  aside  sales  j*^^ 
contracts  on  the  ground  of  inadequacy  of  price,  but  1^^^^ 
the  parties  to  their  legal  remedies.  When  they  are  ca-l  1  *^ 
upon  for  extraordinary  aid  to  enforce  a  contract,  they  t^*--*^*^ 
the  li])erty  to  examine  into  the  consideration  to  be  ori%^^°' 
its  fairness  and  equality,  and  all  the  circumstances  connecr'^^ 
with  it,  and  if  anything  manifestly  inequitable  appear^  ^" 
that  part  of  the  transaction,  they  will  not  lend  their  pc^'^*'^^^ 
to  carry  the  contract  into  execution.  Rodnian  v.  ZfZfey,  *S5^^^* 
320,  324,  325.  But  mere  difference  in  value,  though  ie  ^  ^ 
considerable,  is  not  of  itself  a  sufficient  ground  for  refa^"*  ^^ 
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)rmance.     Lord  Eldon,  in  Emery  v.  Wase^  8  Ves. 
ton  on  Auctions^  1G2. 

id  by  Lord  Eldon,  in  White  v.  Damon^  7  Ves.  34, 
oles  V.  Trecotluck,  9  Vrs.  234,  236 :  "  Specific  per- 
matter  of  discretion  ;  but  it  is  not  an  arbitrary, 
iscretion.  It  must  be  regulated  upon  grounds 
ke  it  judicial.  Unless  the  inadequacy  of  price 
ocks  the  conscience,  and  amounts  in  itself  to 
nd  decisive  evidence  of  fraud  in  the  transaction, 
f  a  sufficient  srround  for  reiusinii:  a  decree  of 
orniance."  Or,  as  was  said  by  Chief  Justice 
Garnett  v.  Macon,  2  Brock.  185,  240 :  "  It  is 
mere  inadequacy  of  price  is  not  a  sufficient 
I  court  of  equity  to  refuse  its  assistance,  unless 
e  between  the  sum  to  be  given,  and  the  value  of 
lo  enormous  as  to  countenance  the  idea  of  fraud 


on." 


:ion  hits  been  properly  made  between  private 
es  at  public  auction,  in  favor  of  the  latter.  In 
tmon,  nhi  supra,  Lord  Eldon  said  that  he  was 
say  that  a  sale  by  auction,  where  no  fraud  or 
.  was  shown,  could  not  be  set  aside  for  mere 
)f  price ;  and  in  ex  parte  Ixitham,  he  subsequently 
e  same  opinion. 

icellor  Wii»;rum  lavs  down  the  reasonable  rule 
lole  subject  in  BoreU  v.  JJann,  2  JLtre  440,  450, 
s:  "I  certain!  V  understand  the  rule  of  the  court 
{ven  in  ordinary  cases,  and,  a  fortiori,  in  cases  of 
lie  auction,  mere  inadequacy  of  consideration  is 
:1  even  for  refusing  a  decree  for  specific  perform- 
unexecutcd  contract;  and  still  less  can  it  be  a 

rescinding  an  executed  contract.  The  only 
hich  I  believe  can  be  stated  is,  w^here  the  inade- 
isideration  is  so  gross  as  of  itself  to  prove  fraud 
n  on  the  part  of  the  purchaser.     Fraud  in  the 

of  the  essence  of  the  objection  to  the  contract 
3e.     The  case  must,  however,  be  strong  indeed, 
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in  which  a  court  of  justice  shall  say  that  a  purchaser  at  pub^^^ 
auction,  between  whom  and  the  vendor  there  has  been   T^^ 
previous  communication  affecting  the  fairness  of  the  sale^    "^^ 
chargeable  with  fraud  or  imposition,  only  because  his  1>5 
ding  did  not  greatly  exceed  the  amount  of  the  vendoi 
reserved  bidding." 

The  property  in  question  in  this  suit  is  described  by  r> 
of  the  witnesses  as  being  a  three-story  basement  brick  hoii  ^  ^-i 
about  fourteen  foet  in  front  by  about  thirty  feet  in  dep't^i, 
the  lot  being  of  the  width  of  fourteen  feet  front  by  abo'M^^t 
fifty  feet  in  depth;    the  house  in  bad  order,  cracked,  a.¥n»  d 
apparently  having  settled;  the  rear  wall  having  bulged  o«^it 
and  beiui^:  sustained  bv  a  brace  or  anchor,  and  the  windo  ^r 
blinds  on  the  front  of  the  house  being  in  bad  condition,  "tlrje 
greater  part  of  the  slats  being  broken  out.     Another  w^  t- 
ness,  a  person  who  was  present  at  the  sale  with  a  view    't:o 
purchasing  the  property,  says  that  the  house  was  in  a  verv 
bad  condition  at  that  time ;  that  it  appeared  to  have  be^n 
occupied  by  several  families;  that  it  had  apparently  be<3n 
built  for  occupation  by  but  one  family,  but  had  been  alter^ 
so  as  to  accommodate  a  family  on  each  floor.     He  also  sa^'^? 
that  it  was    in  a  filthy  condition ;  and  adds  that  it,  in  fHc?t, 
was  a  property  that  he  wanted  nothing  to  do  with. 

The  sale  was,  in  all  respects,  fair.  It  was  open  and  pul>l  ^^'' 
and  was  attended  by  a  large  number  of  persons;  some  ^^ 
the  witnesses  state  that  the  number  was  about  fifty.  ^^ 
appears  from  the  testimony  that  several  persons  bid  upon  ^  *'*^ 
property.  The  bidil/ng  commenced  at  ?600,  and  ran  up  ^^^ 
$1,250,  the  price  at  wliidi  it  was  struck  off  to  the  compU^^^* 
ant.  The  sale  was  extensively  advertised.  Mr.  AVarr*^"* 
who  testifies  on  tlie  subject,  says  it  was  as  well  advertised  ^\ 
it  would  have  been  if  the  property  had  been  of  the  vala«^ 
$25,000,  and  it  appears,  from  his  testimony  on  the  subj^^^'^' 
that  it  was  indeed  thoroucrhlv  advertised.  Mrs.  Noakes  ^^^ 
produced  five  witnesses  to  testify  as  to  the  value  of  the  pf  *^P" 
erty  and  the  price  which  it  ought  to  have  brought  at  *"^ 
sale.     The  first  of  these,  Mr.  Kingsland,  says  that  the  pr^V' 
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erty  was  worth  at  the  time  of  the  sale  $2,200,  and  that  it 
ought  to  have  broiiglit  that  sum  at  a  fair  auction  sarte.     Mr. 
\^tin  Syckle  testifies  that  the  property  was  then  wortli,  in 
his  opinion,  $3,000,  and  it  ought  to  bring  tliat  sum  at  a  fair 
siLle  in  ordinary  times,  and  that  at  the  time  of  the  sale  it 
sViould  have  brought  at  a  fair  sale,  from  $2,000  to  $2,500. 
\Ir.  Knapp  says,  that  in  his  opinion,  the  property  ought  to 
have  brought  at  a  fair  sale,  at  the  time  when  it  was  sold, 
$2,500  at  public  auction.     Philip  Botzong  says,  he  was  will- 
ing to  pay  $2,000  in  cash  for  the  property,  and  would  have 
bought  it  for  an  investment  at  that  price,  that  it  ought  to 
have  brought  at  a  fair  sale  at  auction,  at  the  time  when  it 
was  sold,  at  least  $2,500,  and  that,  had  he  been  present,  he 
would  have  bid  it  up  to  $2,000.     Mr.  Shafer  is  of  opinion, 
that  the  property  was  worth  $2,f300  at  auction,  at  the  time 
when  it  was  sold;  and  adds,  that  he  should  consider  $1,200 
an  inadequate  price  for  it. 

It  will  be  perceived  that  all  of  these  witnesses  declare  it 

to  be  their  opinion  that  the  proj)erty  should  have  brought,  at 

*  fair  auction  sale  at  the  time  when  it  was  sold,  from  §2,000 

to  $2,600.     The  fact,  however,  is  established  by  the  proof, 

that  the  sale  was  a  fair,  well-attended  auction  sale ;  and  it 

appears  by  the  testimony  of  Mr.  Warren,  that  he  caused  to 

*^^  put  up  two  hundred  or  two  hundred  and  fifty  large  bills 

^f  the  sale  throughout  the  city;  distributed  from  one  thou- 

^^nd  to  two  thousand  small  hand-bills,  advertisins:  the  sale 

throusrh  the  streets,  and  put  a  notice  of  the  sale  in  the  two 

*^^r:^ey  City  newspapers,  and  that  the  large  bills  were  set  up 

^  ^veek  or  ten  days  before  the  sale.     In  the  li^cht  of  thei^e 

*^<^t8,  these  opinions  would  be  an  unsafe  guide.     On  the 

^tUer  hand,  three  w^itnesses  w^ere  produced  by  the  complain- 

^^*t,  who  testify  on  this  subject  of  the  value  of  the  property. 

^^He  of  them,  Mr.  Hardy  appears  to  be  wx^ll  qualified,  from 

^^^   knowledge  of  the  property,  to  speak  as  to  its  value. 

*Ie  says  that,  from  his  knowledge  of  the  property,  he  should 

J^dge  that  it  was  worth  from  $1,500  to  $1,800;  that  for  his 

P^n  he  would  not  give  $1,500  for  it.     He  thinks  that  the 
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property  at  ^1,256,  was  cheap,  but  not  a  great  bargain ;  tT^^^ 
it  would  cost  a  great  deal  of  money  to  put  the  honse      "^^ 
order,  and  he  thinks  that  at  an  auction  sale  properly  adv^^  ^' 
tised,  the  property  would  bring  from  ^1,200  to  $1,500,        '■^ 
these  depressed  times.    lie  further  says  that,  in  his  opinic:^  ^, 
at  an  auction  sale  property  advertised,  in   June,  1877-.  it 

ought  to  have  brought  from  $1,200  to  $1,800. 

Mr.  Gibson,  who  also  appears  to  be  qualified  to  speak:     ^ 
to  the  value  of  the  property,  says  that  it  is  a  property  ci.w:»d 
location  not  at  alV desirable  for  purposes  of  residence;  tlifc  ^t 
if  it  was   properly  advertised,  the   property  might  briara^ 
about  $1,500;  and  that  he  should  consider  $1,250  a  fla.ir 
price  for  it  when  sold  at  auction,  considering  the  times  am^d 
the  location  of  the  property ;  and  he  adds  that  at  that  prioe 
it  would  be  no  extraordinary  bargain  for  the  buyer,  as     it 
would  cost,  in  his  judgment,  from  $500  to  $600  to  put    tlie 
property  in  fair  order  to   live  in,  and  that  it  would  cc>:<t 
nearly  that  amount  to  put  the  outside  in  order. 

Mr.  Smith  testifies  tliat  he  should  not  think  that  the  prop- 
erty was  worth  over  $1,500  or  $1,600;  that  he  does  not 
think  it  would  bring  that  sum  at  a  sale,  for  the  reason  that 
it  is  on  a  very  undesirable  street,  with  no  prospect  <^f 
improvement,  and  that  there  must  be  a  great  deal  of  n»on«-7 
spent  on  the  house  to  keep  it  from  getting  into  a  much 
worse  condition  than  it  is  now  in,  and  that  his  impression 
is  tliat  the  i)roperty  would  not  bring  $1,500  at  an  auction 
sale  properly  advertised. 

Mr.  Carscallen  was  present  at  the  sale,  and  attended  y^^^^ 
a  view  to  purchasing  the  property.  He  says  that  after  *^^ 
went  throucrh  the  house  he  thou^jht  it  was  a  kind  of  iii^^^^' 
ment  which  he  did  not  care  about  making;  that  at  the  p^^^'^ 
at  which  it  was  sold,  the  property  is  cheap  enough  to  a  P^'^* 
son  who  desires  such  a  property;  but  that  it  is  not  cb^P 
enough  for  him,  and  that  he  would  not  take  it  at  this  tin^^> 
in  the  same  condition  in  which  it  then  was,  at  that  pn<^' 
though  he  does  not  think  that  the  lot  could  be  bought  ^^ 
the  house  built  upon  it  for  that  price.     He  adds  that  tb^ 
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was  in  a  very  bud  condition  at  the  time,  and  the  con- 
i  of.  the  house  and  the  class  of  tenants  to  which  it 
be  let,  caused  him  to  think  that  he  did  not  desire  that 
f  property.  lie  further  says,  that  though  he  would 
urchase  the  property  at  the  price  at  which  it  was  sold 
3  complainant,  yet,  if  he  owned  it,  and  was  not  com- 
l  to  sell  it,  he  would  not  sell  it  at  that  price.  lie  says 
le  could  not  say  that  the  property  was  sacrificed ;  that 
)uld  not  call  it  a  slaughter  of  the  property,  and  adds 
lis  action  on  the  day  of  the  sale  corresponded  with  his 
,  for  h^  would  not  buy  the  property, 
s.  Xoakes  testifies  that  when  she  put  the  property  into 
ands  of  Mr.  Warren,  for  sale  at  auction,  she  asked  him 
thought  it  would  bring  S2,000  over  the  mortgage  of 
which  was  upon  it,  and  that  he  replied  that  he  thought 
uld  bring  that  sum  and  more.  She  further  says,  that 
old  him  to  sell  it  for  that  sum,  or  that  she  told 
o  sell  it  for  "what  it  would  bring  about  that  amount." 
pears  that  she  was  present  at  the  sale;  that  she  sat 
e  window  of  the  house  and  heard  the  biddiuir.  One 
e  witnesses,  Mrs.  Inger,  says  that  she  had  a  con- 
tion  with  her  there  about  the  property,  before  it  was 
V  off;  that  she  told  Mrs.  Xoakes  to  withdraw  it;  that 
tter  said,  "Xo  ";  that  she  had  placed  no  price  upon  it, 
ad  told  Mr.  Warren  to  sell  it  for  what  it  would  bring; 
mmediatelv  after  the  sale  one  of  Mrs.  Xoakes's  daujirh- 
isked  her  mother  what  would  be  left,  and  that  Mrs. 
es  answered  §050.  This  witness  testiiies  also,  that  after 
lie  Mrs.  Xoakos  went  to  Mr.  Warren's  olfii-e,  and  that 
she  ^ame  back,  she  told  the  witness  that  she  had  been 
to  see  if  the  place  had  been  sold  for  $1,300;  that  the 
583  then  told  her  that  it  was  sold  for  §1/250;  that  Mrs. 
:e8  said  that  she  would  have  to  wait  until  the  26th 
;h  was  the  (lav  after  the  time  fixed  for  the  deliverv  of 
eed  by  the  conditions  of  the  sale)  for  her  money.  The 
588  adds,  that  Mrs.  Xoakes  told  her  that  she  went  to 
Warren  for  her  monev. 
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It  appears  by  the  testimony  of  Mr.  TVarren,  that  imm^^^^Ji- 
tely  after  the  sale  Mrs.  Noakes  came  to  his  office,  as  the  l^^st 
witness  said;  that  she  made  no  objection  to  the  price, exc-<^j)t 
that  she  thought  the  property  had  brought  $100  more  tinman 
the  price  at  which  it  was  sold.     He  says  he,  himself,  thou^lt 
it  had  been  struck  oft'  for  §1,350,  and  had  entered  that  su  m 
in  the  conditions  of  sale,  but  the  purchaser  and  others  satis- 
fied him  that  it  brought  only  $1,250,  and  recollecting  d  £s- 
tinctly  himself  that  that  was  the  sum  at  which  it  was  stru  <^k 
oft',  he  altered  the  price  on  the  conditions  of  sale  accordinjl  J. 
It  appears  from  the  testimony  of  Airs.  Noakes^  herself,  tlm  ait 
she  went  to  see  Mr.  AVarren  immediately  after  the  sale, hlb.  <l, 
although  she  says  she  told  him  she  thought  the  proper"  1y 
would  bring  a  great  deal  more  than  $1,250,  and  that  he  li  ^ 
led   her  to    believe  so,  the  real  question  between  her  a.  mid 
him  on  that  occasion  was,  as  to  whether  the  property  h^.^ 
been  struck  oft'  for  $1,350  or  $1,250. 

By  the  case  as  presented  by  the  pleadings  and  the  pro<3fSj 
the  complainant  is  entitled  to  a  decree  for  specific  perfo'i^^* 
ance. 


Ayres  Coddington  and  others 

V. 

Charles  W.  Idell  and  others. 

1.  Three  jersoiis  were  partners  in  the  business  of  furnishing  ^^        ' 
tutes  to  fill  the  quota  of  a  citv  on  a  military  requisition,  and  rec^  ■* 

Ibe 

litigation. — IIclJ^  that,  in  the  absence  of  an  express  agreement,  he  . 

not  entitled  to  compensation  from  his  partners  for  his  services  w 
so  emj)loyed. 


in  payment  certificates  on  which  they  were  obliged  to  sue  the 
One  of  the  partners  devoted  conisiderablo  time  and  attention  io 


2.  The  costs  and  expenses  of  suit  must  be  paid  out  of  the  p&rt 
ship  funds. 

3.  Interest  must  bo  allowed  on  advances  made  by  either  partner 
the  purf,oses  of  tlie  suit. 


.net* 
lot 
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3ill   for  account.     On   final   hearing  on   pleadings  and 

'Ofs. 

}tr.  R.  V.  Lindaburi/j  for  complainants. 
}fr.  G.  CollinSy'for  defendant  C.  W.  Idell. 

?HE  Chancellor. 

?he  firm  of  Brokaw  &  Co.  was,  in  the  year  1865,  engaged 
the  business  of  furnishing  volunteers  for  the  federal 
ly,  or,  as  it  was  termed,  the  bounty  brokerage  business, 
a  firm  w^as  composed  of  Isaac  Brokaw,  Augustus  Cod- 
gton  and  Elwood  P.  Wright.  Augustus  Coddington 
resented,  also,  Ayres  Coddington  and  Sylvanus  Codding- 
.  The  interests  of  the  partners  were  as  follows:  Brokaw 
1  Wright  each  one-third,  and  the  Coddingtons  one-third. 
March,  1865,  the  firm  entered  into  a  copartnership  with 
urles  W.  Idell,  to  furnish  volunteers  for  the  city  of  Ilobo- 
1  under  a  requisition  of  the  federal  government  for  men 

the  army.  The  profits  were  to  be  equally  divided 
:^-eeu  Idell  and  Brokaw  &  Co.  They  furnished  twenty- 
r  volunteers,  and  received  for  each  man  a  certificate 
ich  entitled  them  to  a  bond  of  Hudson  county  for  $400 
1  scrip  of  the  city  of  Iloboken  for  $350. 
3n  the  13th  of  April,  1865,  Idell  received  the  certificates 

the  benefit  of  himself  and  his  copartners,  in  order  to 
aiu  bonds  and  scrip  for  them.  He  soon  obtained  the 
^(Is,  which  he  converted  into  cash,  paying  a  discount 
-reou.  Of  the  amount  which  he  received  for  them, 
192,  he  paid  to  Brokaw  &  Co.  $8,000  in  a  few  days  after 

received  the  monev.  The  citv  of  Iloboken  refused  to 
^e  the  scrip,  and  it  became  necessary  to  institute  and  con- 
2t  through  the  supreme  court  and  the  court  of  errors  and 
.^als,  certain  litigations  to  compel  payment  of  the  money 
s  on  the  certificates.  An  action  was  brought  by  the 
L<ler8  of  certificates  on  one  or  more  of  them,  as  a  test  suit. 
resulted  adversely  to  the  city,  but  the  city  refused  to 
33 
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regard  it  as  conclusive  of  the  controversy.  Suit  was  Bubsc- 
quently  brought  on  all  the  remaining  certificates— that 
course  being  necessary  in  order  to  prevent  the  claims  from 
being  barred  by  the  statute  of  limitations — and  one  of  those 
suits  was  prosecuted  to  judgment  against  the  city,  a»'l 
thereupon,  in  1875,  payment  of  the  money  due  on  all  tlio 
certificates  w'as  obtained. 

Idell  had  been  appointed,  in  the  beginning  of  the  litiga- 
tions, to  represent  the  interest  of  himself  and  his  copartuer* 
in  them,  and  the* test  suits  were  conducted  on  conimuu 
account  and  at  an  expense  which  was,  according  to  th<^* 
agreement  between  the  holders  of  the  certificates,  to  be 
borne  by  them  ratably.     Idell  contributed  nothing  towarcls 
the  expense  of  obtaining  the  men  in  respect  to  whom  tli*-" 
certificates  were  issued  to  him  and  his  copartners.    Broka'^^' 
k  Co.  furnished  all  the  money,  but  the  Coddin«:ton8  fa  *"' 
nished  all  the  capital  to  that  firm.     Idell  paid  to  Brokaw    ^- 
Co.,  on  account,  in  April,  1865,  $8,000,  as  before  mentione^^' 
and,  in  the  same  month,  he  bought  and  paid  for  Brokaw^     ^ 
interest  in  the  concern.     In  1875  and  1876  he  paid  totl  ^^^ 
Coddingtons  and  Wright  §4,700  on  account  of  the  nion^^^ 
collected  by  him.     Brokaw  paid  his  copartners  all  the  cap  ^^^ 
tal  which,  by  the  terms  of  the  copartnership,  they  we 
entitled  to  receive  from  him. 

The  complainants  file  their  bill  for  an  account  and  pa^.^ 
ment  of  the  amount  due  them   from  Idell.      He,  by  h»-    * 
answer,  claims  compensation  for  his  services  in  attending  ^"^^ 
the  litigations,  and  tliat  he  is  entitled  to  retain  the  ratals    ^^ 
proportion  of  the  copartnership  of  the  expenses  of  the  li^^ 
gations.     They  insist  that  they  are , entitled  to  interest  r^^^^ 


the  unpaid  bahmce  of  their  capital ;  that  Idell  is  not  eu^^  ^ 
tied  to  retain,  out  of  the  money  received  by  him,  anythir^^*^^ 
on    account   of  the    expenses   of  the  litigations,  nor  at  -^^ 
compensation  for  his  services  therein,  and  that  he  shoit  ^ 
account  to  the  Coddingtons  for  certain  money  which  ^* 
paid  to  Wright  on  account  of  his  interest  in  the  copartn^^^' 
ship  funds  after  notice  given  to  him  by  the  Coddingtons  r»  ^^ 


i 


>    Stew.]  MAY  TERM,  1878.  507 


Coddington  v.  Idell. 


to  pay  any  of  the  partnership  money  to  Wright;  they  alleg- 
ing as  the  reason,  that  the  latter  had  received  all  that  lie 
was  entitled  to  out  of  the  copartnership  funds.  They  also 
insist  that  Idell  ought  not  to  be  allowed  the  discount  paid 
by  him  in  converting  the  county  bonds  into  cash.  The 
proof  is  that  he  converted  the  bonds  into  cash  at  the  mar- 
ket rate,  and  he  swears  that  he  was  authorized  by  his 
copartners  to  do  so.  It  does  not  appear  that  there  \vas  any 
complaint  of  his  action.     It  seems  to  have  been  judicious. 

Liitigation  to  obtain  the  money  due  from  the  city  was 

absolutely  necessary.     There  was  no  agreement  that  Idell 

should  bear  the  whole  of  that  part  of  the  expense  which 

was  fairly  chargeable  against  the  certificates  which  belonged 

to  him  and  Brokaw  &  Co.    His  copartners  should  bear  their 

fair    share  of  it.      He  undoubtedly  took  charge  of  their 

interest  and  his  own  in  the  litigations,  and  he  swears  that 

he   gave  much  time  to  it.      While  he  probably  rendered 

valuable  service  in  the  collection  of  the  money  due  to  his 

firm  from  the  city,  there  does  not  appear  to  have  been  any 

agreement  on  the  part  of  the  other  members  of  the  firm 

that  he  should  be  compensated  by  them  for  it.     Ho  was,  of 

course,  acting  in  his  own  interest,  as  well  as  theirs.    He  did. 

^ot  seek  the  co-operation  of  any  of  them  with  him  in  the 

litigations,  although  he  at  one  time  requested  an  advance  of 

inoney  on  account  of  expenses,  which  he  obtained.     For 

*^ght  that  appears,  they  would  have  been  willing  to  take 

their  full  ^hare  of  the  burden  of  the  litigations,  and  would 

nave  given  their  time  and  attention  to  it,  if  necessary.     He 

D^ver,  until  the  filing  of  his  answer  in  this  cause,  made  any 

^Jjiiin  for  compensation,  though  he  on  several   occasions, 

8mce  the  money  from  the  city  came  to  his  hands,  declared 

nj8  readiness  to  settle  with  his  copartners.     Nor  did  he,  in 

"IB  statements  of  account,  at  any  time  claim  compensation. 

^"®  general  rule  is  that  a  partner  is  not  entitled,  unless 

^^i^T  some  special  agreement,  to  any  compensation,  com- 

^^^on  or  reward   for  his   skill,  labor  or  services  while 

^'^ployed  in  the  partnership  business.     Start/  on  Partnership^ 
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§§  181, 185;   Beattf/  v.  Wray,  19  Pa.  St.  516;  Cdlt/er  on  Pot  ^•^- 
ncrship  105.    There  was  not,  in  the  case  in  hand,  any  und 
standing,  on  the  part  of  any  of  the  other  members  of  t, 
firm,  that  Idell  was  to  receive  compensation  for  his  servier 
in  looking  after  the  suits.    Judging  from  his  conduct,  he  hi 
self  had  no  such  understanding.     There  is  nothing  in  t 
circumstances  to  take  the  case  out  of  the  general  rule 
the  subject. 

The  legitimate  share  of  the  firm  in  the  expenses  of  t"l 
litigations  which  Idell  has  paid,  or  for  which  he  is  liable, 
properly  chargeable  against  the  fund.  Although  Angus 
Coddington  testifies  that  he  never  understood  or  agre<^^ 
that  Brokaw  &  Co.  would  pay  any  part  of  the  cost^s 
expenses  or  fees  of  tlie  litigations,  but  always  understo 
that  Idell  was  to  pay  them,  Idell  swears  that  it  was  agret^ 
that  the  firm  would  bear  its  proportion.  Nor  does  the  r*^ 
appear  to  be  any  reason  for  the  supposition  to  wliich  Augia^as- 
tus  Coddington  swears.  He  says  he  supposed  that  Id^rTl 
would  himself  bear  the  expenses  of  the  litigations.  H^e 
admits  that  the  course  adopted  was  the  subject  of  convera^a^- 
tion  between  him  and  Wright  and  Idell.  He  says  he  talk:^^^ 
with  them,  at  some  of  the  interviews  spoken  of  b}*  IdO'H? 
about  the  bringing  of  the  suits,  and  that  it  was  before  tl^^' 
suits  were  instituted  that  those  conversations  took  place. 

Idell  swears  that  he  was  expressly  directed  to  repres^^**^ 
the  firm  in  the  litigations,  and  that  it  was  agreed  betwo«^^ 
him  and  his  partners  and  the  other  persons  who  held  certi 
cates,  that  the  firm  should  pay  its  due  proportion  of 
expenses. 

The  course  which  was  taken  for  the  collection  of 
claims  against  the  city,  seems  to  have  been  the  most  jn 
cious  and  economical  that  could  have  been  adopted, 
reason  is  given  or  appears  why  Idell  should  bear  the  wh 
burden  of  the  firm's  share  of  litigations  undertaken  ft 
pursued  at  the  instance  of  his  copartners  as  well  as  hims 
and  in  his  and  their  joint  interest,  and  absolutely  nccei 
to  the  salvation   of  that  interest.      The  business  of  t 
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irtticrship,  except  for  liquidation  and  settlement  between 
partners,  ended  with  the  furnishing  of  the  twenty-five 

I  for  Hoboken.  Thenceforward  there  remained  nothing 
►c  done  but  to  collect  the  money  due  the  firm,  pay  its 
ts,  and  divide  its  remaining  assets  among  its  members. 
^  part  of  the  capital  contributed  by  the  Coddingtons 
Lained  unpaid  to  them  up  to  the  time  when  the  money 
.  recovered  from  the  citv  of  Iloboken.  It  is  admitted 
b  they  are  entitled  to  interest  upon  it.  The  recovery 
XI  the  city  of  Iloboken   was,  of  course,  with  interest. 

I I  and  the  Coddiniirtons  are  entitled  to  interest  on  anv 
iinces  made  by  them  respectively,  to  the  firm,  for  the 
j>oses  of  the  suits. 

"*hc  evidence  in  the  cause  is,  that  the  Coddingtons  gave 
i  cc  to  Idell  not  to  pny  Wright  any  more  of  the  partner- 
>  money,  and,  on  the  other  hand,  Wright  gave  to  Idell 
like  notice  as  to  them.  He  and  they  each  declared  that 
other  or  others  had  received  from  the  partnership  funds 
t*c  than  was  his  or  their  due,  and  that  there  was  nothing 
ro  due  him  or  them.  Accordins:  to  the  testimonv  of 
nes  and  Augustus  Coddington  as  to  the  time  when  the 
Lee  was  given  by  them,  Idell  appears  to  have  paid  to 
xght  $450  after  he  received  notice  not  to  pay  him  any 
t*e  money.  According  to  his  own  testimony,  he  paid 
V  §200  after  receiving  such  notice.  There  is  no  evidence 
t  Wright  had,  or  yet  has,  received  the  full  amount  of  his 
>rest  in  the  concern.  He  denies  it  in  his  answer,  and 
fc  is  no  proof  on  the  subject.  Nor  does  it  appear  that 
K^e  is  any  lack  of  pecuniary  ability  to  account  on  tlie  part 
^ny  of  the  partners.  The  subject  of  the  payment  after 
i  ce  is  probably  of  no  importance  in  the  cause,  and  hence 
*  not  discussed  on  the  hearing, 
^here  will  be  an  account. 
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William  W.  Conover 

V. 

Warren  Brown. 

A  defendant's  denial,  under  oath,  of  a  verbal  assumption  of  a  loort- 
gage  at  the  time  of  a  sale  of  lands,  corroborated  by  the  8cri?ericr  s 
evidence,  the  consideration  of  the  deed  and  the  absence  of  &ucb 
assumption  therein,  is  not  overcome  by  the  evidence  of  two  witness^* 
as  to  his  admissions  subsequent  to  the  sale. 


Bill  to  compel  defendant  to  pay  the  deficiency  existing 
after  the  application  of  the  proceeds  of  the  sale  of  mort- 
gaged premises  under  foreclosure  to  the  amount  due  on  th^ 
mortgage.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  li.  Allen,  Jr.,  for  complainant, 

Mr.  G.  C,  Beekmaii,  for  defendant. 

The  Chancellor. 

Daniel  Bray  and  Mary  J.,  his  wife,  on  the  16th  of  Augti®^^ 
1873,  conveyed  to  the  defendant,  in  fee,  a  farm  in  the  coui^^^' 
of  Monmouth,  for  the  consideration,  as  expressed  irf  t^^^ 
deed,  of  $20,500,  subject  to  four  mortgages  thereon.  O^^ 
of  those  mortgages,  the  last  in  date  and  registry,  is  nc*^ 
held  by  the  complainant.  It  was  ibr  ?5,214.57  and  inter^^*» 
and  was  given  by  Daniel  Bray  to  Hannah  Bray,  his  motb^*'' 
in  1872,  and  was  by  the  mortgagee  assigned  to  Mary  J.  IJri*.?' 
wife  of  Daniel  Bray,  on  the  16th  of  June,  1873,  and  ^1**"' 
assigned  it  to  the  complainant  by  three  several  assignmen '^^ *^' 
each  for  part  of  its  amount,  dated  respectively  July  ^^'^^J' 
August  23d  and  October  6th,  in  the  year  last  mention.*^ 
The  property  was  sold,  under  a  decree  of  this  court    ^^ 


foreclosure  and  sale,  on  the  10th  of  April,  1875.     The  f^ 
ceeds  were  not  suflicient  to  satisfy  all  the  mortgages;  \^  ^^  ' 
after  applying  them  thereto,  there  remained  a  deficiency  '^^^ 
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complainant,  on  his  mortgage,  of  $2,443.95,  to  compel 
nent  whereof  this  suit  is  brought, 
le  complainant  relies  upon  the  averment  (which  he 
ts  is  proved)  that  the  defendant,  on  the  conveyance  of 
mortgaged  premises  to  him,  agreed  with  Bray,  the 
tor,  that  he  would  pay  and  discharge  the  mortgages 
sh  were  then  on  the  premises,  among  whieli  was  the  one 
held  by  the  complainant.  The  amount  of  that  mort- 
i  was  then  much  larger  than  it  now  is,  but  was  reduced, 
►ursuance  of  an  agreement  between  the  grantor  and 
tee,  to  the  sum  of  $2,500.  He  also  insists  that  the 
unt  of  his  mortgage  was  computed  and  allowed  to  the 
ndant  as  so  nmch  of  the  consideration  of  the  convey- 
of  the  mortgaged  premises  to  him,  and  that  the  latter 
crefore  liable  to  pay  the  deficiency, 
ne  proof  falls  short  of  establishing  either  of  these  alle- 
)ns.  The  transaction  by  which  the  defendant  obtained 
to  the  mortgaged  promises,  was  an  exchange  of  prop- 
between  him  and  Bray.  While  the  comi)]ainant  him- 
swears  that  the  defendant  on  several  occasions  admitted, 
mversation  with  him,  that  he  agreed,  on  the  conveyance 
le  mortgaged  premises  to  him,  to  pay  the  mortgages 
eon,  the  defendant  expressly  and  explicitly  denies  that 
tiade  that  or  any  like  or  ofjuivalent  admission.  Bray, 
cd,  also  swears  that  the  defendant  assumed  and  aiicreed 
»ay  the  mortgages,  but  the  latter,  on  the  other  hand, 
e  as  positively  denies  that  he  did  either  the  one  or  the 
!r,  and  he  denies,  also,  that  the  mortgages  on  the  prop- 
were  allowed  as  part  of  the  consideration, 
lichael  Taylor  and  Ruliif  P.  Smock  testify  to  statements 
Le  by  the  defendant  to  the  ettect  that  he  *'had  to  pay" 
mortgages,  but  the  circumstances  under  which  the  state- 
its  were  made  deprive  them  of  importance.  They  were 
le  in  connection  with  the  price  which  the  defendant 
^  for  the  property,  the  price  which  he  must  get  in  order 
ealize  anything  from  the  sale  above  the  mortgages.     It 
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was  natural  that,  in  that  connection,  he  should  say  that  h^ 
had  to  pay  the  mortgages. 

The  testimony  of  the  other  witnesses  called  by  the  conrx- 
plainant  is  not  important,  and  it  may  here  be  remarked  tlm't 
the  defendant,  in  his  testimony  in  the  foreclosure  suit,  wliid^ 
is  oftered  by  the  complainant  as  evidence  in  this  action,  dicl 
not,  as  the  complainant  insists,  admit  that  he  assumed  tha<^ 
mortgages  on  the  property  or  any  of  them. 

The  scrivener,  Mr.  Morris,  who  drew  the  deed,  8wear=="^ 
positively  and  distinctly,  not  only  that  there  was  no  assumj>^ 
tion  of  the  mortgages,  but  that  the  defendant  absolutely"' 
refused  to  assume  thom.  He  says  that  he  himself  aske^  *-'- 
Bray  what  consideration  should  he  put  in  the  deed,  aim  ^1 
told  him  that,  as  the  deed  required  no  stamp,  it  would  mal^ 
no  difFerence  what  amount  of  consideration  was  expresses  * 
and  that  Bray  replied  that  he  wanted  the  consideration 
the  deed  so  large  as  to  do  no  discredit  to  the  property, 
corroboration  of  this  witness  and  the  defendant  is  tl 
important  testimony  of  the  deed  itself,  whidi,  acknowled 
ing  the  receipt  of  the  consideration,  simply  conveys  tfc:^^^^ 
property  subject  to  the  mortgages,  and  contains  no  atat'  -^ 
ment  of  assumption  or  agreement  to  pay  them,  nor  does 
allege  that  the  amount  of  them,  or  of  any  of  them,  w 
computed  or  allowed  to  the  defendant  on  account  of  tl 
purchase-money. 

The  proof  outside  of  the  deed  does  not  establish  the  all 
gation  that  the  amount  of  the  mortgages  was  allowed 
acc^ount  of  the  purchase-money  of  the  property.     Bray 
the  only  witness  who  testifies  to  it.     And,  though  he  d 
testify  to  it,  he  says,  also,  that  the  *-  equity,"  as  he  terms  i 
(the  estimated  excess  of  value  over  the  mortgages,)  in  tkr^ 
real  properties  which  were  exchanged  was  ascertained, 
also  said,  when  he  was  first  called  to  testify,  that  there  w 
no  agreement  between  him  and  the  defendant  that  he  (Bra) 
should  pay  the  encumbrances  on  the  property  conveyed 
the  defendant,  in  exchange,  to  him,  and  though  he  afte 
wards,  indeed,  said  just  the  contrary,  thatit  was 
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that  he  was  to  pay  those  encumbrances,  his  deed  is  not  pro- 
duced to  corroborate  tliis  latter  statement.  His  memory 
seems  not  to  be  reliable.  He  says  he  has  tried  to  forget  the 
incidents  of  the  transaction,  and  that  he  has  no  memoran- 
dum of  the  figures  then  made,  and  has  no  way  of  recalling 
the  transaction  to  his  mind,  or  of  refreshing  his  memory  in 
regard  to  them,  except  from  the  papers  and  exhibits  in  the 
cause.  The  defendant  swears  that  the  amount  of  the  con- 
sideration inserted  in  the  deed  was  lictitious,  and  not 
intended  to  express  the  actual  consideration.  In  this  he  is 
corroborated  by  the  scrivener,  Mr.  Morris,  whose  testimony 
on  the  subject  is  quoted  above. 

It  is  very  apparent,  from  the  testimony,  that  the  consider- 
ation in  the  deeds  was  evidence  only  of  the  conventional 
values  put  upon  the  properties  in  the  exchange,  for  the  pur- 
pose of  the  exchange,  and  was  not  understood  or  intended 
to  express  the  actual  consideration  of  the  respective  convey- 
ances. 

The  bill  will  be  dismissed,  with  costs. 


John  Brasted,  executor,  &c. 

v. 
George  M.  Sutton  and  wife,  and  others. 

-A.  grantee  executed,  at  the  same  time  and  place,  two  mortgages  on 
^'^^  name  lands,  one  a  purchase-money  mortgage  to  his  grantor,  the 
^^*^«r  a  mortgage  to  secure  a  bond  given  by  himself  and  three  sureties 
^^   \V.,  for  $2,000,  which  were  paid  at  the  same  time  to  the  grantor. — 

*^^</,  that  W.  could  not,  by  having  his  mortgage  registered  first, 
**^^iiire  a  priority  over  the  purchase-money  mortgage;  and  that  W.'s 
^ignee  held  it  subject  to  the  same  equity. 


Bill  to   foreclose.      On   final   hearing   on  pleadings  and 


514  CASES  IN  CHANCERY.  [29  U 

Bros  ted  t*.  Sutton. 


Mr.  Charles  J.  Roe,  for  complainant. 

Mr,  Lewis  Cochran,  for  defendant  Mackerly. 

Tub  Chancellor. 

The  controversy  in  this  cause  is  as  to  the  priority  of  tb^ 
complainant's  mortgage  over  that  of  the  defendant  Mack- 
erly.    Both  bear  the  same  date,  March  30th,  1867,  and  were 
acknowledged  on  the  same  day,  but  the  latter  was  recorded 
before  the  former.     The  complainant's  mortgage  was  given 
to  his  testatrix  on  the  conveyance  of  the  mortgaged  prem- 
ises by  her  to  the  mortgagor,  George  M.  Sutton,  and  va» 
given   to   secure   part   ($4,379.75)   of  the   purchase-money 
($0,379.75)  of  the  property.     It  was,  in  fact,  given  to  secure 
all  of  the  purchase-money  except  that  part  of  it  ($2,000) 
which  Sutton   borrowe<l   from  Robert  P.  Washer,  on  th« 
socurity  of  the  mortgage  now  held  by  Mackerly,  in  order 
to  pay  it  on  account  of  the  price  of  the  property.     The  con^* 
plainant's  mortgage  was  ma<le  to  secure    Sutton's  bonti  '•> 
Washer's  to  secure  a  bond  made  by  Sutton  and  Iiis  wifeaii** 
Jacob  Sutton  and  Mackerlv.     In  187:2  Wjisher  obtained  th^ 
monov  for  his  bond  and  morterasrc  from  ihickerlv,  and  tliei"*^' 
upon  assigned  them  to  the  latter.     Mackerly  insists  thf*''^"* 
his  mortgage  having  been  iirst  recorded,  is  entitled  to  i» 
ority  over  that  of  the  complainant.     The  latter,  on  the  otb 
hand,  insists  that  his  mortgage  should  be  first  paid. 

It  appears  from  the  testimony  of  Mr.  Woodruff,  a  witner  ^ 
on  the  part  of  Mackerly,  that  the  bonds  and  mortgages  we 
all   drawn  at  the  same  time,  by  the  same  lawyer.    Th 
appear  to  have  been  all  signed  at  the  same  time,  and  t 
mortgages  were  both  acknowledged  at  the  same  time, 
also  aj^pears,  from  the  testimony  of  Mr.  Woodrufi*,  that  t 
monev  borrowed  from  Washer  was  borrowed  by  Sutton 
order  to  pay  it  on  account  of  the  price  of  the  mortgag 
premises.     Mackerly  wjis  surety  for  Sutton  in  the  bond 
Washer.     Washer  required,  as  a  condition  of  lending  t 
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iy  to  Sutton,  that  Sutton's  wife  and  father  and  father- 
V  (Mackerly)  should  join  in  the  bond  as  sureties, 
ickerly   must    have    known,   when    the    mortgage    to 
ler  was  given,  not  only  that  the  complainant's  mort- 

had  been  given,  but  also  that  it  was  given  for  part  of 
urchase-money  of  the  property,  and  he  is  bound  by  the 
y  which  recognizes  and  protects  the  lien  of  the  vendor 
npaid  purchase-money.  It  is  true.  Woodruff*  says  that 
)n  agreed  to  give  Washer  a  first  mortgage  for  the  secu- 
►f  the  $2,000,  but  it  is  very  evident,  from  the  testimony, 
the  latter  understood  that  his  mortgage  was  subsequent 
at  of  the  complainant.  He  must  have  known  it;  for 
new  the  object  of  Sutton  in  obtaining  the  loan  which 
ade,  and  he  knew,  according  to  Woodruff's  testimony, 
the  rest  of  the  purchase-money  was  to  be  secured  by 
>n's  mortgage  to  the  grantor.  He  appears  to  have 
1  that  as  his  reason  for  requiring  sureties  on  the  bond 
h  he  took.  Sutton's  promise,  to  which  Woodruff  testi- 
would  not  affect  the  priority  of  lien  of  the  complain- 

mortgage.  It  is  not  alleged  that  the  complainant's 
trix  entered  into  any  such  agreement, 
jain,  Mackerly  paid  off'  the  debt  for  which  he  was 
;y,  and  therefore  the  assignment  from  Washer  to  him 
I  nullity.  Bigelow  v.  Casscdy^  11  C*.  E.  Gr.  557,  560,  561. 
quity,  however,  he  would  be  entitled  to  subrogation 
e  rights  of  Washer,  the  creditor,  in  the  mortgage  secu- 
which  the  latter  held  and  which  he  took  at  the  time 
1  the  suretyship  began ;  but  the  mortgage  security 
Id  be  subject  to  the  same  equities  in  his  hands  as  it  was 
le  hands  of  the  creditor.  He  is  not  entitled  to  any  bet- 
position  than  that  which  Washer  held, 
le  complainant's  mortgage  is  entitled  to  priority  over 
of  Mackerly. 
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Godfrey  N.  Zingsem 

V. 

TuoMAS  A.  KiDD  and  others. 

An  omission  of  part  of  the  premises  from  the  description  in  » 
sheriff's  deed  on  the  foreclosure  of  a  mortgage  covering  the  eniire 
premises,  was  corrected.  It  was  shown  in  the  case  that  all  of  the  par- 
ties interested  were  represented  at  the  sale,  and  that  they,  as  well  ts 
the  vendee,  understood  that  the  entire  premises  were  being  sold;  that 
a  full  consideration  was  paid  ;  that  the  defendant's  mortgage,  a  subse- 
quent encumbrance,  was  satisfied  ;  and  that  the  vendee  had,  ever  since 
the  sale,  been  in  quiet  possession  of  the  whole  tract,  and  had  expended 
large  sums  of  money  in  permanent  improvements  thereon. 


On  final  hearing  on  pleadings  and  proofs. 
Mr.  J.  D,  Bedle,  for  complainant. 
Mr.  W.  P.  Wilson,  for  Squier. 
Mr.  a  H.  Voorliis,  for  Kidd. 

The  Chancellor. 

The  bill  in  this  cause  is  filed  by  Godfrey  N.  Zingse«^ 
against  Thomas  A.  Kidd,  William  S.  Squier  and  WilH^^^ 
Williams,  under  the  act  "  to  compel  the  determination  ^^ 
claims  to  real  estate  in  certain  cases,  and  to  quiet  the  titW  ^^ 
the  same.''     (P.  L.  1870,  p.  40.)     The  complainant,  on  t\»^ 
loth  of  March,  1873,  purdiased  the  premises  mentioned    ^^ 
the  bill  of  complaint,  at  a  sule  by  the  sheriff  of  the  eouH^- 
of  Bcrsfcn,  under  a  writ  of  fieri  facias  for  the  sale  of  mo^ 
gaged    premises   issued   out   of  this  court.     The  price     ^ 
which    he  so    purchased   them   was    860,000,   which  ^^ 
duly  paid,  and  the  sherift*  delivered  to  him  his  deed  t*^ 
the  property.    Subsequently,  and  in  the  year  1875,  the  co<^ 
plainant  ascertained    that  some   question   might  arise     ^ 
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regard  to  his  title  to  the  premises  by  reason  of  an  imper- 
fection or  error  in  the  description  of  the  land  in  the  sheriff's 
deed.     On  the  9th  of  September,  1876,  he  filed  his  bill  in 
this  cause  for  relief  in  the  premises.     The  defendant,  Kidd, 
was  the  owner  of  the  equity  of  redemption  in  the  prem- 
ises at  the  time  of  the  commencement  of  the  proceedings 
for  foreclosure   under   which    the   execution    above   men- 
tioned was  issued.     Squier  had  an  interest  in  the  premises, 
under  an  agreement  between  Kidd  and  others  in  respect  to 
the  property.     AVilliams  is  made  a  party  to  this  suit  by 
reason  of  proceedings  in  attachment  against  Kidd,  issued 
in  the  year  1874. 

The  bill  prays  that  all  doubt  and  dispute  concerning  the 
laud  and  premises,  and  the  complainant's  title  thereto,  may 
be  cleared  up  and  settled,  and  that  the  defendants  may  be 
decreed  to  have  no  estate  or  interest,  lien  or  encumbrance, 
^n  or  upon  the  property.    . 

Kidd  and  Squier  have  each  answered ;  Williams  has  not. 
The  alleged  imperfection  in  the  complainant's  title  arises 
fi'om  a  claim  that  the  sheriff's  deed  did  not  convey  to  him 
^he  entire  mortgaged  premises,  but  only  a  part  thereof. 
Those  premises  consisted  of  two  lots  of  land  in  Hackensack, 
J'^spectively  spoken  of  in  the  proceedings  as  the  Westervelt 
^ract  and  the  Voorliis  tract,  each  containing  about  fifty 
^^fes,  and  both  unimproved  at  the  time  of  the  sale.  The 
^^fondants  Kidd  and  Squier  allege,  by  their  answers,  that  the 
^*^08tervelt  tract  alone  was  sold  and  conveyed  by  the  sheriff 
^^   t.he  complainant. 

Tt  appears  that,  on  the  3d  of  August,  1867,  Zingsem  was 

ttt^  owner  of  the  two  tracts.     They  were  then  subject  to  a 

^^rtgagc  of  $27,800  of  that  date,  given  by  him  to  Kidd. 

^^"^  that  day  he  conveyed  the  premises  to  Kidd,  subject  to  a 

Mortgage  which  the  latter  held  thereon,  for  the  considera- 

^^^n  expressed   in    the   deed  of  §32,000.      The   land  was 

^^scribed  in  the  deed  in  two  parcels,  one  as  all  that  certain 

*^^,  tract  or  parcel  of  land  and  premises  situate,  lying  and 

»>ehig  in  the  township  of  New  Barbadoes,  in  the  county  of 

^^rgen,  in  this  state,  at  a  place  called   Cherry  Hill,  the 
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courses,  distances  and  boundaries  being  given,  and  it  being 
declared  to  be  all  that  portion  of  the  property  conveyed  \>y 
Thomas  Voorhis  and  wife  to  Zingsem,  by  deed  of  Noven^- 
ber  Ist,  1860,  which  lies  westerly  of  the  centre  of  the  old 
public  road  leading  from  Hackensack  to  New  Bridge,  aik<i 
comprising,  also,  a  small  portion  of  the  property  late  of 
Peter  I.  Voorhis,  which  lies  southerly  of  the  centre  line  <"»f 
Catalpa  avenue,  excepting  certain  lots  therein  mentioned  ; 
the  other  tract  was  described  as  all  that  certain  lot  or  tra<^t 
of  land  in  the  said  township  which  was  conveyed  to  Zing- 
sem by  Margaret  Westervelt  and  Mary  Vreeland  by  deed  <3f 
even   date   with   the    deed    from    Zingsem   to  Kidd,  ai3<i 
bounded  northerly  by  Spring  Valley  avenue. 

Kidd  and  his  wife  gave  to  Zingsem,  to  secure  the  pia.^- 
chase-moncy,  a  mortgage  upon  the  premises,  in  which  tl:»^ 
property  is  described  as  follows  : 

'*The  first  tract  being  the  same  which  was  conveyed  to  the  s».i" 
Godfrey  N.  Zingsem  by  Margaret  Westervelt  and  Mary  Vreeland,  l^X 
their  deed  bearing  even  date  with  these  presents,  and  which  said  de^^^ 
is  recorded  in  the  office  of  the  clerk  of  Bergen  county,  in  book  ^^ 

deeds  for  said  county,  on  page         ,  and,  for  a  more  particular  descri  3^' 
tion  of  said  property,  reference  being  had  to  said  deed  or  the  reco  ^^^ 
thereof  will  more  fully  appear;  this  first  tract,  with  the  other,  bei*"*^ 
the  same  tracts  which  wert?  conveyed  to  the  said  Thomas  A.  Kidd  fc^^^ 
the  said   party  of   the  second  part,  by  deed  bearing  even  date  wi  '^^^^ 
these  i)res(»nts,  and  which  said  deed  is  recorded  in  the  office  of  ti 
clerk    of   Bergen  county,  in  book  of  deeds   for  said  county, 

pages  ,  excepting  from  the  effect  of   this  mortgage  as  there- 

excepted.     For  a  more  particular  description  of  said  property  and  tl 
excef>tions  therein,  reference  being  had  to  said  deed  or  the  reco 
thereof  will  more  fully  appear.     The  lands  hereby  conveyed  are  tl 
same  which  were  conveyed  to  said  Thomas  A.  Kidd  by  said  Godfr- 
N.  Zingsem  and  wife  by  deed  of  even  date  herewith.'* 

On  the  2d  day  of  May,  1870,  Kidd  and  his  wife  gave 
Zingsem  another  mortgage,  on  a  part  of  the  same  propert 
to  secure  the   payment  of  $5,875.     On   the   15th   day 
April,  1871,  Zingsem  filed  his  bill  in  this  court  to  forecl 
his  mortgages.     Kidd  and  his  wife  ^she  is  now  dead),  Jo 
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,n  Buskirk,  John  H.  Edson,  Charles  A.  Winfield, 
is  Hernsley  and  William  S.  Squicr  were  made  parties 
lant  to  the  suit;  Kidd,  in  respect  to  his  mortgage,  sub- 
)  which  the  property  was  conveyed  to  him,  as  before 
oned,  and  his  ownership  of  the  premises  under  the 
:o  him  from  Zingsem ;  the  other  defendants  in  respect 
ir  interest  in  the  premises  under  the  agreement  made 
dd. 

the  bill,  the  premises  are  described  by  the  same  gen- 
escription  as  is  contained  in  the  mortgage,  the  descrip- 
'oncluding  with  the  following  additional  statement: 
ich  lands  are  described  in  said  deed  as  follows:  all 
certain  tract  or  parcel  of  land  and  premises,  &c.," 
bing  the  Westervelt  property  according  to  the  descrip- 
hereof  contained  in  the  deed  from  Margaret  West- 

and  Marv  Vreeland  to  Zinsrsera. 

jre  was  no  particular  description  of  the  Voorhis  tract. 
eri  facias  follows  the  description  in  the  bill,  but  makes 
jr  exception  of  certain  lots,  some  in  one  tract  and  some 

other,  which  had  been  sold  subsequently  to  the  mak- 
'  the  mortgage  to  Zingsem,  and  were  not,  when  the 
^as  filed,  subject  thereto.  Kidd  and  Squier,  by  their 
irs,  substantially  claim,  as  before  stated,  that,  by  the 
F's  deed,  no  title  to  the  Voorhis  lot  passed  to  Zingsem, 
:hev  also  claim  that  the  monev  raised  bv  the  sale 
lOO)  being  sufficient  in  amount  to  cover  all  the  encum- 
es  on  the  property,  the  mortgages  are  satisfied,  and 
he  complainant  is,  therefore,  entitled  to  no  relief. 
2  grounds  on  which  the  complainant  asks  the  equitable 
erence  of  this  court  are,  that  the  mortgage  covered  all 
-nd  for  which  he  bid,  and  which  he  supposed  he  pur- 
d  at  the  sherift^'s  sale ;  that  the  price  he  paid  was  the 
alue  of  the  w^hole  mortgaged  premises  ;  that  Kidd  has 
all  payment  of  the  amount  due  on  his  mortgage  out  of 
urchase-mouey  paid  by  the  complainant ;  that  the  par. 
iterested  in  the  property  were  either  present  or  repre- 
i  at  the  sale,  and  all  understood  that  the  entire  mort- 
l  premises  were  offered  for  sale  by  the  aVieT\ff  «^tv^  «»o\^ 
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by  him,  under  the  execution,  and  that  the  complainant  bid 
for  the  whole  property ;  that  they  all  understood  that  the 
property  which  was  sold  by  the  sherift'  was  the  entire  mort- 
gaged premises,  and  that  they  have,  ever  since,  acquiesced, 
in  the  complainant's  assumption  that  he  had  purchased  tlie 
whole  property;   and   that  he   has   had  possession  of  the 
entire  premises  ever  since  the  sale,  and  has  made  improve- 
ments thereon,  in  buildings  and  otherwise,  to  the  amount  o^ 
about  §100,000. 

Tlie  general  description  of  the  property  in  the  bill  for 
foreclosure  covers  the  whole  mortgaged  premises;  itisth^ 
particular  description  alone  which  tends  to  mislead.    T\i^^ 
was  inserted  in  aid  of  the  general  description,  and  wasaot 
intended  to  limit  it.     There  is  enough  in  the  whole  de8cril>' 
tion,  taken  altogether,  to  show  that  the  intention  was  t:0 
foreclose  all  the  premises  covered  by  the  mortgage.    TheK*^ 
is  no  language  indicating  an  intention,  by  the  insertion  <^^ 
the  particular  description  or  otherwise,  to  limit  the  proceed' 
ings  only  to   the  Westervelt  tract.     There  is  a  comple^^ 
general  descri[)tion  of  the  property,  followed  by  an  incoiB.^' 
plete  particular  one.      The  specific  exceptions  which  a^"*^ 
made  in  the  fieri  facias,  and  which  are  not  contained  in  tl:^^ 
bill  of  complaint,  are  of  the  premises  which  were  sold  aft^^'^ 
the  making  of  the  mortgage  to  Zingsem,  and  which,  wher"  ^ 
the  fieri  facias  was  issued,  were  not  subject  thereto,  ai:^  ^ 


•  V 


which  ought,  therefore,  to  have  been  excepted  from  the  sal 
All  parties  understood  that  the  entire  mortgaged  premis* 
were  sold  under  fieri  facias  excepting  those  lots.     Neith* 
Kidd  nor  Squier,  in  the  answers  filed  by  them,  deny  tb-^^:^ 
they  understood,  or  that  the  complainant  understood,  th 
he  was  ijurchasing  the  entire  premises  covered  by  his  moi 
gage.     What  the  understanding  of  Kidd  was  on  the  subjec 
is  clearly  shown  by  an  agreement  made  on  the  1st  day 
June,  1872,  (the  bill  to  foreclose  was  filed  the  15th  day 
April,  1871,)  between  Menck,  Kidd  and  Zingsem,  by  whi* 
it  was  recited  that  Zingsem  had  loaned  to  Kidd  $9,000 
his  promissory  note,  secured  by  assignment  to  Menck, 
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trust  of  the  mortgage  from  Zingsem  to  Kidd,  and  of  a  cer- 
tain interest  in  a  decree  of  foreclosure  (of  that  mortgage) 
dated  December  30th,  1871,  in  the  suit  of  Godfrey  K  Zing- 
sem against  Thomas  Kidd  and  wife  and  others,  in  the  court 
of  chancery  of  New  Jersey ;  and  that  Menck  held  the  mort- 
gage and  decree  so  assigned  in  trust  for  the  benefit  of  Kidd, 
after  the  payment  of  the  note  to  Zingsem,  and  that  it  was 
anticipated  that,  under  and  by  virtue  of  a  decree  (the  same 
before-mentioned)  in  the  foreclosure  and  other  proceedings 
in  this  court,  the  lands  described  in  that  mortgage  would  be 
sold  to  pay  the  mortgage,  and  the  subsequent  one  held  by 
Zingsem ;  and  it  was  thereupon  agreed  between  the  parties 
that,  in  case  sale  should  be  made  under  the  decree,  or  any 
sale  should  be  had  of  the  property  or  any  part  thereof,  and 
Zingsem  should  become  the  purchaser,  and  it  should 
l^ecomc  necessary  for  him  to  pay  to  Menck  or  Kidd  the  bal- 
ance due  on  the  mortgage,  or  found  due  to  Kidd  under  the 
decree,  then  Zingsem  might  give  to  Kidd  a  bond  and  mort- 
gage on  the  land  for  the  amount  remaining  due  to  the  latter, 
^^r  one  year,  instead  of  paying  the  money  in  cash. 

It  appears  that,  after  the  sale  by  the  sheriff  and  the  deliv- 
^**y  of  the  deed  to  Zingsem,  and  on  the  same  day  on  which 
^^^e  sheriff's  deed  bears  date,  a  settlement  was  made  between 
^"O  parties  to  that  agreement  of  all  the  money  which  was 
^OTning  to  Kidd,  or  to  Menck  as  assignee,  under  the  decree. 
I^  ulso  appears,  by  the  testimony  of  Mr.  Squicr,  that  he  under- 
stood  from    Ziugsem's    solicitor,   after   the    sale,   that    he 
(Squier)  and  those  who  were  interested  with  him,  might 
^alce  the  property  at  any  time  within  thirty  days  thereafter, 
y  paying  the  amount  at  which  it  had  been  struck  off  to 
^^Ugsem  ($60,000),  and  he  claims  to  have  been  disappointed 
^'^^cn  he  found,  as  he  alleges  he  did,  afterwards,  that  that 
P^'oposition  was  not  open  to  him.     It  is  true,  both  Zingsem 
^^il  his  solicitor  deny  that  any  snch  proposition  was  ever 
|*^*ide.     Nevertheless,  Mr.  Squier's  testimony  on  that  score 
^^  evidence  that  he  supposed  that  all  the  property  described 
^^  and  covered  by  Zingsem's  mortgage,  us  well  the  Voorhis 
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as  the  TVestervelt  tract,  had  been  sold  to  Zingseni  by  the 
aheritt'  under  the  fieri  facias.  Kidd  is  silent  in  his  answer 
on  this  subject,  and  offers  no  testimony,  not  even  his  own,, 
in  the  cause.  The  evidence  is  clear  that  all  the  parties 
interested  in  the  property  acquiesced  in  Zingsem's  posses- 
sion of  the  whole  premises.  It  appears,  clearly,  that  within 
the  two  years  next  succeeding  the  sheriff''s  sale,  be  built 
expensive  houses,  six  in  number,  upon  the  property,  and 
made  large  expenditures  in  otherwise  improving  it;  and  it 
does  not  appear  that  either  Scjuier  (who  had  acquired  the 
interest  of  all  those  who  were  interested  in  the  airreemcnt 
with  Kidd)  or  Kidd  ever  gave  him  any  intimation  even  of 
their  claim  that  his  title  to  the  property  was  imperfect. 
They  permitted  him  to  spend  $100,000,  as  he  alleges,  in  the 
improvements  upon  the  property,  and  to  possess  it  undis- 
turbed up  to  the  time  of  tiling  the  bill.  Even  in  their 
answer,  they  set  up  no  title,  except  such  as  may  have 
accrued  to  them  as  the  consequence  of  the  mistake  in  the 
foreclosure  proceedings. 

There  can  be  no  doubt  about  the  power  of  the  court  to 
corre<*t  the  error  or  imperfection  of  which  the  complainant 
complains,  and  in  respect  to  which  he  prays  relief.  As  was 
said  in  Loss  v.  Ohvi/,  7  C.  E,  Gr.  o'2,  54 :  "  To  correct  deeds 
for  fraud  or  mistake  in  them,  is  one  of  the.ancient  and  well- 
established  heads  of  equity  jurisdiction,  and  it  is  the  duty 
of  the  court,  where  such  fraud  or  mistake  is  clearly  proved, 
to  correct  it  by  any  means  in  its  power  to  effect  the  amend- 
ment and  the  object  of  it.  Mistakes  are  corrected,  even 
where  they  occur  in  the  records  of  proceedings  of  courts 
and  exist  in  the  records  themselves.  Such  mistakes  will  be 
corrected  by  restraining  the  parties  who  might  take  advan- 
tage of  them  from  doing  so,  or  by  compelling  them  to  exe- 
cute prt)per  papers  for  the  purpose  of  such  correction." 

No  rights  of  third  parties  have  intervened  in  this  case  to 
prevent  the  court  from  granting  the  relief.  The  attachment 
creditor,  Williams,  has  not  answered.  His  attachment 
against  Kidd  was  not  issued  until  1874,  after  the  delivery  <>^ 
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the  sheriff's  deed  to  Zingsem.  He  sets  up  no  claim  in  oppo- 
sition to  the  grantin^g  of  the  relief,  nor  could  he  do  so  effect- 
ually. This  proceeding  is  substantially  between  the  parties 
to  the  foreclosure  suit,  and,  as  between  the  complainant  and 
them,  the  right  of  the  former  to  relief  is  beyond  dispute.  Nor 
can  the  equity  claimed  by  Kidd  and  Squier  in  their  answers, 
in  reference  to  the  mortgage  of  $5,375,  in  anywise  affect 
the  result.  They  insist  that  nothing,  or,  if  anything,  no 
more  than  $500,  was  due  on  that  mortgage.  But  all  ques- 
tions in  regard  to  the  validity  of  that  mortgage  and  the 
amount  due  upon  it,  are  concluded  by  the  decree  in  the  fore- 
closure suit;  and,  in  this  suit,  to  clear  the  title,  the  consid- 
erations presented  by  Kidd  and  Squier  in  their  answers  on 
this  score  have  no  pla^^e. 

The  counsel  of  Mr.  Kidd  insisted,  on  the  hearing,  that  the 
complainant  cannot  have  legal  title  to  the  premises,  because 
it  appears  from  the  recitals  in  the  sheriff's  deed  that  the 
sheriff  advertised  the  property  to  be  sold,  under  the  fieri 
facias^  on  the  15th  of  February,  1873,  and  it  appears  that 
that  writ  was  issued  on  the  18th  of  December,  1872,  and 
there  could  not,  therefore,  have  been  such  advertisement  of 
the  sale  as  required  by  law.     The  property  was  not,  in  fact. 
Sold,  under  the  writ,  until  the  15th  of  March,  1873.     Xo 
answer  in  the  cause  sots  up  the  objection  under  considera- 
tion to  the  complainant's  title;  nor  was  any  proof  adduced 
on  the  subject.     The  objection  cannot  now  be  entertained. 
Mead  v.  Coomhs,  11  C,  E.  Gr.  173.    Neither  Kidd  nor  Squier 
olaimed  title  on  that  ffi'^nind  in  their  answers.     They  were 
Viound  to  set  it  up  in  their  answers  if  they  intended  to  rely 
on  it  (P.  Li,  1870,  p.  20).     Moreover,  the  affidavit  provided 
for  by  statute  was  appended  to  the  deed,  and  the  deed  was 
duly  approved  by  a  master  in  chancery,  w^ho  ordered  that  it 
V)e  recorded.     It  therefore,  according  tq  the  statute,  is  evi- 
dence of  a  good  and  valid  sale  and  conveyance  of  the  prop- 
erty, as  if  the  sale  had  been  reported  to  and  approved  by 
"the  court.     Rev.  p.  1045,  §  13.     Nor  has  the  complainant 
l>een  guilty  of  laches.     It  appears,  from  his  testimony,  that 


524  CASES  IN  CnANCERY.  [i9  h 


Zingsem  v.  Kidd. 


it  was  in  the  year  1875  when  he  first  discovered,  through  an 
effort  to  borrow  money  by  mortgage  upon  the  property,  the 
alleged  imperfection  in  the  description  of  the  property  in  the 
sheriff's  deed.  He  appears  to  have  consulted  counsel  on  the 
subject  without  delay.  lie  was  advised  by  them  that  there 
was  no  reason  for  apprehension  as  to  the  validity  of  hia  title, 
and  but  little,  if  any,  occasion  for  recourse  to  proceedings  in 
this  court  in  reference  thereto.  Under  the  advice  of  counsel, 
he  filed  his  bill  in  this  cause  on  the  9th  of  September,  1876. 
Xor  is  it  any  ground  of  imputing  negligence  to  him,  that 
he  failed  to  discover,  before  or  at  the  time  of  the  sale,  the 
error  or  imperfection  in  the  description  of  the  land  in  the 
execution  and  advertisement  of  the  sale.  Though  the 
description  of  the  property,  iis  contained  in  both,  was  read 
in  the  sheriff's  oflice  before  the  sale,  it  appears,  clearly,  that 
he  did  not  discover  that  there  was  any  mistake  or  liability 
to  question  therein,  and  that  circumstance  constitutes  nr 
reason  for  withholding  from  him  the  relief  which  he  seeks. 
WaUron  v.  Letsov,  2  McCart.  126.  He  is  entitled  to  the  aid 
of  this  court  to  remove  the  cloud  from  his  title.  lie  pur- 
chased the  property  bomi  fd(\  at  a  fair  sale,  under  proceed- 
ings deliberately  conducted,  paying  full  value  for  it.  He 
has  expended  a  very  large  sum  of  his  own  money  in  improv- 
ing the  property  since  the  sale,  and  Ire  has  been  in  op^D 
and  undisturbed  possession  of  the  property  ever  since  then, 
claiming  to  be  the  owner  thereof  under  that  sale.  Di^ 
title  to  the  whole  of  the  niortgai;'ed  premises,  except  the  lot'' 
which  were  specially  excepted  in  the  Jieri  facias^  which  are 
the  fi)ll()wing  lots  on  the  Cherry  Hill  map  :  lots  numbered-^ 
to  14,  both  inclusive,  in  block  3;  lots  12,  13  and  15,  in 
block  7;  lots  9  to  13,  both  inclusive,  in  block  8;  lots  num- 
bered 1  to  4,  both  inclusive,  on  block  22,  and  lots  numbered 
1  to  9,  both  inclusive,  and  lot  number  12,  in  block  23,  ^viH 
be  declared  to  be  valid  against  the  defendanta  in  this  suit, 
and  it  will  be  decreed  that  none  of  them  have  any  title  to 
or  estate  therein.  The  complainant  is  entitled  to  costal 
against  Kidd  and  Squier. 
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John  Maxwell 

r. 

Cornelius  Hannon  and  others. 

On  the  ground  of  fraud,  the  complainant  replevied  certain  goods  on 
which  a  sheriff  had  levied  by  virtue  of  a  judgment  and  execution 
obtained  by  one  of  the  defendants,  a  father,  against  another,  his  son. 
On  the  trial  the  complainant  could  not  prove  the  fraud,  and  judgment 
was  entered  against  him  and  his  sureties  on  the  replevin  bond.  The 
complainant  afterwards  discovered  other  evidence  of  the  fraud,  and,  in 
trover  for  the  same  goods,  recovered  a  judgment.  The  son  has 
absconded. — Held^  that  equity  will  relieve  the  complainant  by  cancel- 
ling the  judgment  in  replevin  against  him. 


Bill  for  relief.     On  bill  and  general  demurrer. 
Mr.  F.  W.  Leoiuird,  for  the  demurrer. 
Mr.  F.  Frelinghui/seriy  for  complainant. 

The  Chancellor. 

The  bill  is  filed  for  relief  against  a  judgment  at  law 
i*ecovercd  against  the  complainant  and  his  sureties,  upon  a 
i*eplevin  bond.  The  complainant,  who  is  not  a  resident  of 
this  state,  had  no  notice  of  the  suit  in  which  the  judgment 
\va8  recovered.  The  sureties,  who  are  residents  of  this 
^tate,  were  served  with  process  therein.  Tlie  plaintiff  in 
"that  suit  (the  sheriff  of  the  county  of  Essex)  was  about 
clausing  to  be  executed  therein  a  writ  of  inquiry  to  assess 
damages,  when  the  complainant  first  learned  of  the  exist- 
ence of  the  suit.  He  thereupon  applied  to  this  court  for  an 
injunction  (which  was  granted)  to  restrain  the  sheriff  from 
farther  proceeding  in  the  action. 

The  goods  which  were  replevied  in  the  suit  in  which  the 
bond  was  given,  were,  at  the  time  of  the  replevin,  in  the 
sheriff's  hands,  under  a  levy  which  he  had  made  on  them 
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under  an  execution  issued  on  a  judgment  in  favor  of  the 
defendant  Cornelius  Hannon,  and  against  the  defendaut 
Cornelius  Hannon,  Jr.,  his  son.  The  sheriff  had  levied  on 
the  goods  as  the  property  of  Cornelius  EEannon,  Jr.  The 
latter  had  bought  them  from  the  complainant,  but  Lad  not 
paid  for  them.  It.  appears  from  the  statements  of  the  bill 
that  the  llannons  had  been,  before  the  purchase  of  the 
goods  from  the  complainant,  partners  in  business,  as  dealers 
in  coal  and  stone,  under  the  firm  ot  C.  Uannon  &  Son;  that 
the  partnership  was,  on  or  about  tlie  15th  of  December, 
1875,  dissolved  by  mutual  consent,  the  son  succeeding  the 
father  m  the  business,  and  agreeing  to  pay  him,  for  his 
interest  in  the  assets  above  the  debts,  the  sum  of  $11,750, 
for  which  he  then  gave  him  his  promissory  note;  that  the 
complainant  subsequently  sold  to  Cornelius  Hannon,  Jr., 
goods  (stone)  at  the  following  times,  to  the  following 
amounts:  September  19th,  1876,  $1,344.93;  September 
27th,  §544.06;  on  the  14th  of  October  in  that  year,  $787.76: 
on  the  17th  of  the  last-mentioned  month,  §1,439.60;  in  all 
§4,116.35 — all  bought  on  credit,  and  for  which  the  pur- 
cha^^er  paid  nothing;  that  on  the  14th  of  October,  1876, on 
which  day  the  son  bought  a  bill  of  stone  from  the  com- 
plainant  to  the  amount  of  §787.76,  the  father  began  a  suit 
against  the  son  on  the  note  of  §11,750,  and  recovered  judg- 
ment on  it  for  the  sum  of  §12,225.53,  besides  costs,  and,  i'" 
the  18th  of  November  following,  execution  thereon  y>'^ 
delivered  to  the  sheritl*,  who,  under  it,  levied  on  the  goods 
bought  by  the  son  from  the  complainant,  with  all  the  restot 
the  son's  stock  in  trade;'  and  that,  on  the  14th  of  October, 
1875,  the  son  executed  a  chattel  mortgage  to  the  father,  to 
secure  the  payment  of  §3,000  on  demand,  on  all  the  6on» 
property  except  the  stock  in  trade  on  hand,  by  virtue  ot 
which  the  father  disposed  of  all  the  mortgaged  property- 
It  further  appears  by  the  bill,  that  the  son  was  au  unmar- 
ried man  and  lived  with  his  father. 

The  complainant,  expecting  to  be  able  to  prove  that  h\^ 
goods  had  been  obtained  from  him  through  a  conspiracy  o^ 
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the  part  of  the  Hannons  fraudulently  to  obtain  them  from 
him  in  order  that  they  might  be  taken  under  the  execution 
for  the  purpose  of  cheating  him  out  of  his  property,  and 
that  the  judgment  and  execution  were  mere  fraudulent 
devices  to  that  end,  replevied  the  goods  accordingly.  The 
replevin  suit  was  tried,  and  resulted  in  a  verdict  and  judg- 
ment agains*^^  the  complainant.  The  goods  had  been  deliv- 
ered to  the  complainant  under  the  writ,  and  were  not 
retaken  on  bond  by  the  sheriff,  and  they  have  not  been 
returned  by  the  complainant. 

Soon  after  bringing  the  replevin  suit,  the  complainant 
brought  an  action  of  trover  for  the  same  goods,  against  the 
son,  based  on  the  same  allegation  of  fraud  on  which  the 
replevin  suit  was  brought.     In  the  suit  in  trover,  the  com- 
plainant was  successful,  but  the.  defendant  therein,  immedi- 
ately after  the  verdict,  left  this  state  and  the  country,  or 
Secreted  himself,  and  the  complainant  has  not  been  able  to 
obtain  satisfaction  of  his  judgment,  or  to  realize  an\'thing 
thereon.     In  the  trover  suit  he  proved  the  alleged  fraud. 
The  Hannons  were  both  sworn  in  the  replevin  suit,  and 
testified  to  the  bojm  jicUs  of  the  transactions  in  question,  and 
the  existence  of  the  debts  for  which  the  note  and  chattel 
mortgage  were  respectively  given.     In  the  trover  suit  the 
<;omplainant  was,  according  to  the  bill,  able  to  show  the 
falsity  of  their  testimony  given  on  the  trial  in  the  replevin 
suit.     It  appears,  therefore,  that  one  of  the  alleged  conspir- 
ators will,  unless  relief  be  granted  in  this  court,  be  enabled, 
by  means  of  the  suit  on  the  replevin  bond,  to  reap  the  fruits 
of  the  fraud,  and  the  complainant,  although  he  has,  in  the 
trover  suit,  which  was,  as  before  stated,  brought  in  refer- 
ence to  the  same  goods  and  on  the  same  grounds  as  the 
replevin  suit,  demonstrated  the  fraud  and  has  a  judgment 
against  the  son  therein,  will  have  no  advantage  from  his 
success. 

It  appears,  by  the  statements  of  the  bill,  that,  at  the  trial 
in  the  replevin  suit,  the  Hannons  testified  to  the  correctness 
of  the  schedule  which  was  annexed  to  the  articles  of  disso- 
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lution  of  the  firm  of  C.  Hannon  &  Son,  and  of  the  amount 
of  debts  and  value  of  assets  of  that  firm  at  the  time  of  dis- 
solution, therein  stated,  by  which  th.ey  proved  that  the  note 
for  $11,750  before  mentioned,  given  by  the  son  to  the 
father,  on  the  dissolution,  for  the  interest  of  the  former  in 
the  concern,  and  on  which  the  former  recovered  the  before- 
mentioned  judgment  against  the  latter,  was  given  for  a  full 
and  honest  consideration.  It  also  appears  by  the  bill,  that 
the  complainant  was  unable  to  show  the  falsity  of  that  testi- 
mony until  the  time  of  the  trial  of  the  trover  suit,  when  he 
was  able  to  prove,  and  did  prove,  that  the  testimony  was 
untrne,  and  that  the  note  was  without  consideration,  and 
that  the  statement  of  amounts  and  values  of  assets  in  the 
schedule  was  a  grossly  exaggerated  statement,  evidently 
made  for  the  purpose  of  furnishing  an  apparent  foundation 
for  the  claim  of  the  father  upon  the  son  to  the  amount  of 
the  note. 

Tlie  bill  further  states  that,  on  the  trial  in  the  replevin 
suit,  the  son  testified  that  the  cause  of  his  embarrassment 
was  loss  to  the  amount  of  ?7,000,  sustained  by  him  by  cer- 
tain endorsements  and  loans  to  a  person  whom  he  desig- 
nated. The  complainant,  according  to  the  bill,  was  unable 
to  disprove  this  until  the  time  of  the  trial  in  the  trover  suit, 
when  he  was  able  to  prove,  and  did  prove,  that  the  amount 
of  that  loss  did  not  exceed  ^1,300. 

If  the  judgment  in  replevin  in  favor  of  the  father  was 
obtained  by  the  false  swearing  of  himself  and  his  son  h^ 
pursuance  of  a  conspiracy  between  them  to  cheat  the  com- 
plainant, and  the  latter  was  unable,  at  the  tinie  of  the  trial 
or  afterwards  until  it  was  too  late  to  avail  himself  of  ^"^ 
proof  at  law,  to  obtain  evidence  to  overthrow  their  testi- 
monv,  and  he  has  since  obtained  such  evidence,  he  ouffW  to 
have  the  advantai^e  of  it  here.  And  he  should  have  it  the 
more  especially  l)ecause,  in  the  subsequent  suit  between 
him  and  the  son,  in  reference  to  precisely  the  same  subjec* 
matter,  he  was,  by  means  of  that  new^  proof,  enabled  to 
meet  and  overthrow  their  testimony,  and  obtain  a  verdi^^ 
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a^rid  judgment  in  his  favor.  One  of  the  most  important 
lases  of  this  court  is  to  reach  and  foil  combinations  and  con- 
federacies to  defraud. 

The  demurrer  will  be  overruled,  with  costs. 


Israel  Poulson  and  wife 

V. 

George  S.  Johnson  and  others. 

I-  A  testator  gave  to  his  widow  the  use  of  a  part  of  his  homestead, 

'Or  life.     He  also  gave  legacies  to  his  two  sons,  George  and  Gardner,  in 

trust  for  his  three  daughters  for  life,  with  remainder  to  their  respective 

^oildren.     He  then  gave  all  the  rest  of  his  property,  including  the  home- 

*tead  farm,  to  George  and  Gardner,  subject  to  certain  payments  there- 

"^after  mentioned,  which  embraced  an  annuity  to  his  widow  and  a 

'^gacy  to  another  son,  Elias. — Held,  that  the  legacies  to  the  daughters 

'^ere  charges  on  the  lands,  notwithstanding  the  fact  that  an  interest 

^^    lands  was  given  to  the  widow  in  the  will  before  the  term  ''rest" 

^***   Used,  and  notwithstanding  the  express  charge  in  the  gift  of  the 

^^®*<iue  of  a  subsequent  legacy  thereon. 

.    ^-    George  had  given  two  notes,  one  jointly  with  his  sister,  who  is 

'^Solvent,  and  the  other  with  his  father  as  surety  ;  his  father  paid  the 

^tt^r.    George  and  Gardner  being  the  executors,  the  latter  prayed 

*owance  for  both  notes,  the  first,  on  the  ground  that  the  sister  was 

•^Solvent  and  of  his  inability  to  sue  George,  his  co-executor;    the 

^^tid,  on  the  ground  tliat  it  had  been  omitted  from  the  inventory  by 

^^    uppraisers.-r-ZTe^,  that  George  must  account  for  both  notes,  and, 

^  (Proceeding  being  analagous  to  a  suit  for  their  recovery,  in  a  repre- 

'^^^tive  capacity  George  was  an  incompetent  witness,  and  could  not 

^^'^v©  that  the  statute  of  limitations  had  run  against  such  notes. 


^ill    for   relief.      On   final    hearing    on    pleadings    and 
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Mr,  G.  A,  AUai  and  Mr.  J,  Wilson,  for  complainants. 

Mr,  A.  G.  Riclic//,  for  Gardner  B.  Johnson. 

Mr,  J,    T,  Bird,  and  Mr,  Geo.  Sergeant  of  Philadelphia, 
for  Geo.  S.  Johnson. 

The  Chancellor. 

William  Johnson,  late  of  Hunterdon  county,  deceased, 
by  his  will  <latcd  March  6th,  1858,  after  directing  that  his 
debts  and  funeral  expenses  be  paid,  gave  to  his  wife  all 
his  household  furniture  and  certain  other  specified  articles 
of  personal  property,  together  with  the  use  of  so  much  of 
the  house  in  which  he  at  the  time  of  making  his  will  resided, 
as  she  might  desire,  and  certain  privileges  upon  the  home- 
stead farm  on  which  that  house  was.  He  then  gave  to  his 
two  sons,  George  and  Gardner,  and  the  survivor  of  them, 
their  heirs,  executors,  administrators  or  assigns,  the  sum  ^'^ 
§2,000  in  trust,  to  invest  it  and  keep  it  invested  and  pay  the 
income  to  his  daughter  Urania,  to  her  separate  use;  the 
principal  to  go,  at  her  death,  to  her  children.  lie  then 
made  like  provision  for  his  daughters  Anna  and  Harriet 
(the  latter  is  one  of  the  complainants  in  this  suit)  and  their 
children.  He  then  gave  to  his  two  sons,  George  and  Gard- 
ner, '*all  the  rest  and  residue''  of  his  property,  including 
his  homestead  farm  and  all  the  farming  implements,  machin- 
ery, hay,  grain,  grass,  &c.,  cut  or  to  be  cut,  which  should  be 
on  the  farm  at  the  time  of  his  death,  "  subject,  nevertlielctS, 
to  certain  })ayments  to  be  made  by  them"  thereinafter  "men- 
tioned." Jle  then  gave  to  them  a  wood-lot,  and  then  g^^^ 
to  his  son  Elias  the  sum  of  §3,500,  to  be  paid  to  him  by 
them;  and  added  that,  if  Elias  should  be  indebted  to  b^^^ 
at  his  death,  on  promissory  notes  or  otherwise,  for  mouey 
lent  by  him  to  Elias,  it  was  his  will  that  such  indebtedness 
be  considered  as  so  much  paid  on  the  legacy  of  $3,500,  ft^" 
that  his  sons  George  and  Gardner  should  only  be  requir^ 
to  i)ay  to  Elias  the  balance.     He  then  declared  it  to  be  h*^ 
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will  that  George  and  Gardner  should  pay  to  his  wife,  if  she 
ahould  survive  him,  the  yearly  sum  of  $180  for  her  life. 
He  then  gave  to  his  wife  a  wood-lot.  He  appointed  George 
mid  Gardner  his  executors.  The  date  of  his  death  does  not 
appear. 

The  will  was  proved  in  September,  1869,  and  letters  testa- 
mentary thereon  were  then  issued  to  both  executors.  They 
together  filed  an  inventory  of  the  personal  property,  but 
only  one  of  them,  Gardner,  has  accounted.  Ilis  account 
"was  filed  in  the  orphans  court  of  Hunterdon  county,  and 
passed  in  March,  1872.  It  showed  a  balance  in  his  hands 
of  §1,140.70.  He  prayed  and  obtained  allowance  for  the 
amount  of  a  note  of  $218.65,  made  by  his  sister  Urania  and 
his  brother  George,  his  co-executor,  which  was  inventoried, 
but  which,  he  says,  he  was  not  able  to  collect  because  lie 
was  not  authorized  to  sue  his  co-executor. 

It  appears  that,  among  the  testator's  papers,  there  was 
found  a  note  made  by  George  for  $150,  dated  May  1st,  1861, 
payable  to  Catharine  Woolverton  or  order,  with  interest 
from  date.  Receipts  are  endorsed  thereon  and  signed  by  the 
payee,  acknowledging  payment  of  the  interest  up  to  May 
Ist,  1866.  The  note  appears  to  have  been  endorsed  by  the 
testator  as  surety  for  George,  and  it  was  paid  by  the  former. 
It  was  given  to  secure  the  repayment  of  money  borrowed 
by  George  from  the  payee,  for  his  own  use. 

In  1871  the  homestead  farm  was  sohl  by  the  devisees  to 
one,  John  Hoffman,  with  consent  of  the  complainant  Mi*s. 
Poulson,  and  her  sister  Urania.  They  gave  their  consent 
ill  consideration  of  an  agreement  in  writing,  made  between 
them  and  George  and  Gardner,  the  devisees,  by  which  the 
eights  of  the  daughters  of  the  testator  and  their  children, 
Under  the  will,  in  the  trust  funds  above  mentioned,  were 
Secured,  in  case  it  should  be  determined  by  this  court  that 
tlie  legacies  to  the  daughters  were  a  charge  on  the  farm. 
tt  is  and  then  was  alleged  that  the  balance  of  personal  prop- 
erty is  and  was  insufficient  to  pay  those  legacies.  They 
Xvere  in  all  $6,000,  while  the  balance  shown  by  the  account 
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of  Gardner  was  only  $1,140.71.     George  denied  that  the 
legacies  were  a  charge  on  the  farm. 

The  bill  prays  that  the  will  may  be  established  and  the 
trusts  executed  under  the  direction  of  this  court;  that  the 
rights  of  the  complainant  Mrs.  Poulson  may  be  declared 
and  secured,  that  an  account  may  be  taken  of  what  is  due 
to  her  for  interest,  under  the  trust  in  her  favor,  and  that  I  i. 
George  and  Gardner  may  be  decreed  to  pay  the  interest  to  |  n 
her,  &c. 

George  and   Gardner  have  answered   separately.     The 
former  denies  his  liability  on  the  notes  above  mentioned, 
made  by  him.     lie  alleges  that  he  signed  the  note  made  by 
him  and  his  sister  Urania,  at  the  request  of  his  father,  and 
on  the  distinct  assurance  of  the  latter  that  he  should  never 
be  required  to  pay  it,  but  that  his  father  would  look  to  b^s 
sister  alone  for  payment  thereof,     lie  sets  up  the  statute  t>^ 
limitations  against  it,  also.     He  alleges  that  the  amount  ^^ 
the  note  given  to  Catharine  Woolverton,  was  included  i^ 
the  amount  of  a  note  for  $250,  given  by  him  to  the  testator  ^^ 
on  the  6th  of  February,  1860,  which  was  paid  by  him,  ai^ 
he  says  that  Gardner  well  know  the  fact,  and  that,  therefor 
the  Woolverton  note  was  not  put  in  the  inventorv  and  wi 
not  appraised.     He  insists  that  the  legacies  given  by  tb^ 
will  to  his  sisters,  were  not  a  chars^e  on  the  homestead  forn^^^  * 
Gardner,  by  his  answer,  admits  that  they  were  a  charg^S:^ 
upon  it. 

The  only  ([uestious  discussed  or  presented  for  considers 
tion  on  the  hearing,  were  the  question  whether  the  legacies 
were  a  charge  on  the  i'arm,  and  the  question  as  to  the  liabiliP'     ^  - 
of  George  upon  the  notes  above  mentioned. 

By  the  will,  the  testator,  after  directing  payment  of  h^^    -^^^ 
debts  and  funeral  expenses,  and  making  certain  provisic^^  ^" 
for  his  wife,  irivos  to  his  sons  George  and  Gardner,  in  tri^^^-^ 
for  his  daughters  and  their  children,  legacies  to  the  amou-^^^" 
of  96,000,  and  then  gives,  devises  and  bequeaths  to  Geor  ^^"?^ 
and  Gardner,  all  the  rest  and  residue  of  his  property,  incld-^'"' 
ingthe  farm  and  farming  implements,  &c.,  subject,  nevertlK"^ 
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less,  to  certain  payments  thereinafter  mentioned  to  be  made 
by  them.  Those  payments  were  whatever  might  be  due  to 
his  son  Elias  on  the  legacy  of  $3,500,  and  the  annuity  to  the 
testator's  wile.  Where  legacies  are  given  generally,  and  the 
residue  of  the  real  and  personal  estate  is  given  in  a  mass, 
the  legacies  are  a  charge  on  the  residuary  real  estate  as  well 
as  the  pei-sonal  estate.  Corwine  v.  Corwiney  9  C.  E.  Gr.  579 ; 
and  it  is  immaterial  whether  interests  in  land  have  already 
been  given  by  the  will  or  not.  Bench  v.  Bllcs^  4  MadcL  187; 
Hawkim  on  Wills  295 ;  Theobald  on  Wills  475.  Nor  will  the 
fact  that  the  residue  is  itself  expressly  charged  with  the 
payment  of  legacies  subsequently  given,  prevent  the  applica- 
tion of  the  rule.  Such  express  charge  is  merely  an  addi- 
tional charge.  The  legacies  to  the  daughters  (the  widow  is 
dead)  arc  chargeable  upon  the  proceeds  of  the  sale  of  the 
farm  reserved  by  the  mortgages  to  answer  the  charge,  if 
established,  to  the  extent  necessary  to  make  up,  with  the 
personal  estate  in  the  hands  of  the  executors  applicable  to 
the  purpose,  the  amount  of  the  legacies  to  the  daughters 
and  their  children,  and  the  interest  due  thereon.  The  rights 
of  the  assignee  of  one  of  the  mortgages  are,  of  course,  to  be 
recognized  and  respected.  The  executors  are  liable  for  any 
deficiency  which  may  exist  after  application  of  the  mortgage 
and  the  personal  estate  to  the  payment  of  the  legacies  and 
interest. 

George  is  liable  to  account  in  this  court  for  the  amount  of 
the  two  notes  above  mentioned,  wath  the  interest  thereon. 
tie  has  never  accounted  for  either  of  them.  His  co-executor 
ind  himself  were  not  charged  with  the  Woolverton  note  in 
:he  inventorv,  and  for  the  amount  of  the  other  the  fornu  r 
:>rayed  allowance  in  his  account  in  the  orphans  court,  on 
:be  ground  that  his  sister  Urania,  one  of  the  makers  of  it, 
A'as  without  property,  and  he  was  unable  to  bring  suit 
^crainst  the  other  maker  because  he  was  his  co-executor. 

George,  in  his  answer,  says,  as  before  stated,  that  the 
amount  of  the  Woolverton  note  was  included  in  a  note 
^hich  was  given  by  him  to  his  father,  for  §250,  and  that  the 
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latter  note  having  beerr  paid  by  him,  and  his  co-executor 
being  aware  of  the  fact,  the  former  note  wjis  not  inventoried 
or  appraised.  He  is  not  only  not  supported  by  the  evidence 
of  his  co-executor,  but  is  contradicted  by  him  and  Ely 
Kitchin,  who  was  one  of  the  appraisers. 

Gardner  swears  that  the  note  of  $250  was  given  for  the 
amount  of  a  certain  tax  and  costs,  which  were  paid  for 
George  by  his  father,  and  that  the  Wool  vert  on  note  was  not 
mentioned  at  the  time  when  the  note  for  $250  was  given; 
that  the  Woolverton  note  was  never  paid  by  George  to  his 
father,  to  his  knowledge,  in  any  way;  that  he  produced  the 
Woolverton  note  to  the  appraisers,  and  requested  them  to 
appraise  it,  and  that  thoy  did  not  appraise  it  because  Mr. 
Kitchin  objected  on  the  ground  that  it  was  the  joint  note  of 
the  testator  and  George.  He  adds  that  George  did  not  then 
make  any  claim  or  say  that  he  had  paid  the  note. 

Mr.  Kitchin  testifies  that  the  reason  why  he  did  not 
appraise  the  note  was,  that  it  was  a  joint  note,  and  he  could 
not  ascertain  who  had  paid  it,  whether  George  or  his  father. 
He  says  the  note  was  found  among  the  testator's  papers,  and 
that  he  does  not  think  that  George  said  anything  whatever 
about  it.  Again,  the  fact  that  the  note  was  given  for 
George's  debt,  was  found  among  the  papers  of  the  testator, 
and  was,  as  is  admitted  by  George,  paid  by  his  father,  under 
the  circumstances,  establishes  the  claim  against  him.  He 
himself  testifies  that  the  testator  paid  off  the  note  in  1867 
or  1868.  The  other  note  appears  to  have  been  given  by 
him  and  his  sister  Urania,  on  the  1st  of  May,  1862,  and 
three  years'  interest  on  it  was  paid,  according  to  the 
endorsement  upon  it,  on  the  18th  of  December,  1866.  D^ 
cannot  avail  himself  of  the  statute  of  limitations.  His  tes- 
timony in  reference  to  it  wnll  be  held  to  be  incompetent.  He 
and  his  co-executor  were  called  to  account  for  his  non-p^y" 
ment  of  this  note.  Had  the  suit  been  brought  against  bim 
by  his  co-executor,  there  could  be  no  question  as  to  his 
incompetency  to  testify  in  support  of  his  defence  to  it  The 
complainants,  constrained,  by  the  inaction  of  his  co-ei^cu- 
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tor  and  the  refusal  of  George  to  pay  the  note,  to  bring  this 
suit  to  coerce  George  to  pay  it,  are  to  be  regarded  as  suing 
in  a  representative  capacity.  But,  further,  his  testimony  is 
in  conflict  with  his  answer.  In  the  latter,  he  says  that  he, 
some  time  prior  to  the  making  of  the  note,  had,  at  the 
earnest  request  of  his  father,  accepted  the  conveyance  of  a 
house  and  lot  in  Pennsylvania,  from  the  husband  of  his  sis- 
ter Urania  and  her,  upon  certain  trusts  expressed  in  the 
ieed,  which  was  dated,  he  says,  the  25th  of  April,  1852 ; 
that  he  was  unwilling  to  accept  the  conveyance,  and  only 
lid  so  because  of  the  urgent  request  of  his  father,  who  said 
rliat  he  was  old,  and  desired  to  escape  the  labor  and  trouble 
ncident  to  the  trust,  and  that  George  would,  therefore,  do 
lim  a  great  favor  by  accepting  it.  He  further  says,  that  the 
note  was  given  by  Urania  for  money  lent  to  her  by  her  father, 
ind  that  the  latter  requested  him  to  sign  it  because  he  held  the 
ritlc  to  the  house  and  lot  as  trustee,  and  he  adds  that  the 
testator  distinctly  assured  him  that  he  should  never  be 
required  to  pay  the  note.  In  his  testimony,  he  says  that  his 
Father  knew  nothing  about  the  conveyance  of  the  lot  to  him 
when  it  was  made;  that  it  was  made  at  Doylestown,  in 
Pennsylvania;  that  hi^  sister's  husband  was  then  "shut  up" 
there,  and  put  the  property  out  of  his  hands  for  the  benefit 
of  his  children.  Again,  he  expressly  says  tliat  his  father 
did  not  know  anything  about  the  matter  until  after  he  had 
accepted  the  deed  and  had  come  home.  This  testimony  is 
in  flat  contradiction  of  the  statement  in  his  answer  (which 
is  sworn  to  by  him)  on  the  subject.  He  will  be  required  to 
account  for  and  pay  over  the  amount  of  both  notes,  with 
the  interest  thereon. 

A  trustee  will  be  appointed  to  receive  and  hold,  on  the 
trusts  declared  in  the  will,  for  the  testator's  daughters  and 
their  children,  the  mortgages  before  referred  to,  (subject  to 
the  rights,  if  any,  of  the  assignee  of  one  of  them  in  that 
mortgage),  and  the  money  to  be  paid  by  George  for  the  fwo 
notes  and  interest  thereon,  and  the  balance  of  the  personal 
estate  in  the  hands  of  Gardner,  towards  making  up  the 
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amount  of  the  legacies  and  the  interest  due  thereon,  Cfc.i^4 
George  and  Gardner  will  be  decreed  to  pay  the  bala-^aii^ce 
which  will  remain,  with  costs  of  this  suit.     As  betw^^^n 
George  and  his  sister  Urania,  he  will  be  allowed  the  amo  mja.  ut 
of  the  note  given  by  him,  as  her  surety,  with  her. 


Philip  Haston  and  others 

r. 
Michael  Castner  and  others. 

1.  A  creditor's  bill  to  set  aside  fraudulent  conveyances  may  be  Bl^ 
by  the  creditors  of  a  deceased  debtor,  who  have  exhausted  their  rem- 
edy at  law  against  his  estate,  although  they  have  not  obtained  Judg- 
ments on  their  several  claims. 

2.  Conveyances  by  a  solvent  father  to  his  two  sons,  in  considereti^'* 
of  services  rendered  by  them  for  many  years,  made  openly,  the  dee<^ 
being  recorded  soon  afterwards,  and  the  sons  remaining  in  continuo*** 
possession  thereafter,  are  good  against  creditors. 


Creditors'  bill.    On  final  hearing  on  pleadings  and  proo 
Mr.  John  T.  Bird  and  Mr.  G.  A.  Allen^  for  complainant: 
3Ir.  0.  Jcffcr^f  and  Mr.  J.  G.  Shipman,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  by  several  simple  contract  credito 
of  Moore  Castner,  deceased,  late  of  the  county  of  Ilunte 
don,  against  his  sons  Michael  and  Nathan,  for  the  pur 
of  charging  two  farms  in  that  county,  which  he  conveyer 
to    Michael   and   Nathan    respectively,  in   1865,  by  d 
dated  on  the  1st  day  of  May  in  that  year,  though  they  we 
not  recorded  until  the  16th  of  May,  in  the  year  1867,  wit^ 
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uch  of  the  debts  of  those  creditors  as  have  not  been 
of  the  estate  of  Moore  Castner  of  which  he  died  seized 
possessed.  His  estate  has,  it  is  alleged,  been  settled  up, 
t  paid  about  fifty  per  cent,  only  of  his  indebtedness, 
\g  out  of  the  account  $1,057  of  the  proceeds  of  the 
)f  his  real  estate  invested  for  the  benefit  of  his  widow 
*ure  to  her  an  equivalent  for  her  dower  in  that  prop- 
which  sum,  at  her  death,  will  bo  distributed  among 
reditors. 

e  ground  on  which  tlie  complainants  seek  to  charge  the 
3rty  conveyed  to  Michael  and  Nathan  with  the  indebt- 
5s  of  their  father  is,  that  the  conveyances  of  the  farms 
made  and  intended  to  be  in  fraud  of  the  creditors  of 
•e  Castner. 

e  defendants  insist  that  the  complainants,  being  merely 
le  contract  creditors,  without  judgment,  have  no  stand- 
n  this  court  which  will  enable  them  to  maintain  this 

The  case,  however,  is  exceptional.  This  court  should 
•efuse  its  aid  to  the  creditors  of  a  deceased  debtor  to 
I  the  property  which  he  may  have  fraudulently  endeav- 
to  place  beyond  their  reach,  and  which  appears  to  be 
3sary  for  the  satisfaction  of  their  just  claims  against 
merely  because  they  have  not,  in  his  life-time,  estab- 
d  their  debts  by  obtaining  judgment  thereon  against 

If  they  have  exhausted  their  remedy  at  law  against 

jstate  of  which  he  died  seized  and  possessed,  this  court 

Id  be  open  to  them  to  enable  them  to  reach,  if  neces- 

for  the  satisfaction  of  their  debts,  any  property  which, 

aud  of  their  rights,  he  may  have  placed  in  the  hands  of 

ra.     Loomis  v.  Tift,  16  Barb.  541 ;  Plielps  v.  Clapp,  50 

».  430 ;  Richards  v.  Snialliroody  1  Jac.  552. 

the  case  in  hand,  the  creditors  of  Moore  Castner,  whose 

3  existed  at  the  time  when  the  deeds  to  Michael  and 

lan  were  put  upon  record,  continued  to  give  credit  to 

up  to  the  time  of  his  death,  which  took  place  on  the 

of  August,  1872,  a  period  of  more  than  five  years. 

ng  almost  all  that  time  he  was  a  man  of  business,  act- 
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ively  engaged  as  such  in  the  same  neighborhood  in  wh.^c 
he  lived  when  he  made  the  conveyances,  which  is  the  sart 
locality  in  which  the  farms  are  situated.     They  had  co» 
structive  notice,  at  least,  from  the  records,  of  the  existeuo 
of  the  conveyances.     Michael  and  Nathan,  from  the  tirrif 
when  the  conveyances  were  made  in  1865,  claimed  t«  be  the 
owners   of  the  property,   and   dealt  with   it  accordingly'. 
Each  of  them  was  in  the  actual  possession  of  the  property 
conveyed  to  him.     Those  creditors  continued  to  give  credit 
to  Moore  Castner,  notwithstanding  the  fact  that  he  had  con- 
veyed the  farms  to  Michael  and  Nathan.     If  tl^e  convey- 
ances were  not  fraudulent,  they  should  be  held  to  have 
acquiesced  in  them. 

That  the  conveyances  were  not  fraudulent  abundantly 
appears.     If  it  be  conceded  that  they  w^ere  wholly  volun- 
tary, as  they  appear  not  to  have  been  in  fact,  they  were 
made    openly,  and    not    only    with    n'o   attempt  whatever 
at  concealment,  but    with    no    occasion    for  concealment. 
Moore   Castner  deliberately  and  openly  employed  a  sur- 
veyor of  the  neighborhood  to  survey  the  farms,  expressly 
with    a   view    to    making    the    conveyances    in    question. 
The  surveys  were  made  accordingly,  in  November,  1864, 
and  the  surveyor,  who  was  a  scrivener  also,  Wius  employed 
by  him  to  draw  the  deeds.     They  were  not  executed  until 
the    1st   of  May   following.      The    surveyor   swears  that 
Moore  Castner  told  him  that  he  intended  to  give  the  prop- 
erty to  Michael  and  Nathan,  and  he  says  that  he  told  hiw 
to  draw  the  deeds  accordingly.     Moore  Castner's  daughter, 
Lydia  Pidgeon,  testifies  that  on  one  occasion  her  lather,  who 
then  had  the  deeds  in  his  hands  (they  appear  not  to  have 
been  then  delivered),  said  to  her,  speaking  of  his  property 
and  referring  to  the  deeds,  that  they  were  for  the  boys; 
that  the  boys  had  worked  very  hard,  Michad   especially; 
that  he  was  g:>ing  to  repay  them,  and  that  there  was  enough 
left  for  the  rest  of  his  children,  for  he  paid  taxes  upon 
$11,000.     William  Cravatt  testifies  that  Moore  Castner  said 
in  his  presence  and  hearing  that  he  was  going  to  give  the 
boys  deeds  for  the  farms,  and  he  says  Castner  afterwards 
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im  he  had  done  so.  Thomas  Banghart  testifies  that 
ard  Moore  Castner  say  that  Michael  had  been  a  very 
boy  for  him,  and  that  he  intended  that  he  should  have 
•m  on  which  he  lived,  and  he  adds  that  he  said,  further, 
e  had  given  the  farm  to  Michael.  Daniel  S.  Castner 
js  that  Moore  Castner  told  him,  that  "he  intended  that 
el  should  have  the  farm  (the  one  which  he  conveyed 
chael),  for  he  had  given  or  was  going  to  give  him  a 
^r  the  amount  of  $1,000  or  $1,500,  for  his  hard  labor, 
e  did  not  intend  that  Michael  should  be  cheated  out 
hard  labor  after  he  was  gone,  and  he  would,  he 
it,  soon  exchange,  take  up  the  notes  or  note,  and 
ed  to  change  for  the  farm,  so  that  after  he  was  gone 
el  should  not  be  bothered,  for  he  thought  he  had 
I  it,  or  ought  to  have  it."  Thomas  Anderson  swears 
[oore  Castner  told  him  that  he  was  going  to  deed  the 
vhere  Michael  lives  (the  one  which  his  father  con- 
to  him)  to  Michael,  for  $500;  that  Michael  had 
J  been  with  him  and  stuck  to  him,  and  he  was  going 
him  the  farm  low  on  that  account.  He  says  that 
!  Castner  also  said  that  he  was  going  to  give  his  son 
n  a  deed  for  the  other  farm,  the  farm  adjoining;  and 
e  had  always  intended  to  give  the  third  farm  to  his 
mjamin,  but  that  he  had  made  a  disturbance  and  left 
nd  that  he  should  not  give  him  anything, 
very  manifest,  from  this  testimony,  that  Moore  Cast- 
ade  no  attempt  to  conceal  the  fact  that  he  had  Con- 
or intended  to  convey,  the  farms  to  Michael  and 
n.  Nor  was  there  any  occasion  for  concealment.  Ilis 
at  the  time  when  the  deeds  were  executed,  did  not 
I  $2,500,  and  when  the  deeds  were  recorded,  they  did 
:ceed  $5,500,  and  he  had  a  mortgage  which  he  had 
3d  from  George  Banghart,  on  account  of  the  purchase- 
'  of  the  third  farm  above  mentioned,  of  $3,000 ;  also 
tgage  given  to  him  by  Henry  Major,  of  $1,600;  a 
age  of  about  $2,000  given  to  him  by  Jacob  Bryan ;  a 
age  given  to  him  by  Martin  Lunger  for  $816 ;  a  mort- 
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gage  of  one  Swick;  a  mortgage  of  §300  given  to  him  by 
Henry  Teats,  and  two  notes  on  whieh  Major  was  security  for 
$-00 — all  of  whieh  were  good  and  eolleetible.  lie  had, 
besides,  real  estate  worth  more  than  §3,000,  and  a  stock  of 
goods  in  his  store  worth  §1,000,  besides  other  valuable 
proi>erty. 

It  appears,  that  so  far  from  being  insolvent,  he  had  credit 
with  whieh  to  aid  others  as  their  suretv.  Neither  be  iior 
those  who  did  business  with  him  reganled  his  pecuniary 
condition  as  even  doubftul.  He  had,  in  tliet,  more  than 
twice  as  much  available  property  as  would  pay  his  Jebt^. 
It  appears,  also,  that  in  the  year  18GG,  he  was  assessed  fi»r 
property  of  the  value  of  §8,000  or  §9,000.  He  seems  to 
have  had  good  bonds  and  mortgages,  and  notes  enough  to 
pay  all  his  debts,  both  when  the  deeds  were  made  and  wheu 
they  were  recorded. 

If  he  was  entirely  solvent  when  he  made  the  conveyances 
to  Michael  and  Nathan;  if  he  had  available  assets  sufficient 
to  answer  all  his  pecuniary  obligations  over  and  above  the 
property  conveyed  to  them,  the  conveyances  are  valil 
against  then  existing  creditoi-s,  even  though  the  convey- 
ances were  wholly  voluntary.  I,  therefore,  do  not  dceai  if 
necessary  to  enter  at  length  into  the  consideration  of  the 
question  as  to  whether  the  conveyances  were  without  other 
consideration  than  natural  affection.  It  appears  that  tho 
grantor  guve  to  Michael  his  note  for  §1,000,  dated  April  1?^ 
1859,  "  for,"  according  to  tlie  declaration  of  the  note  itseU» 
''  value  received  of  him  for  labor  done  since  he  was  twenty- 
one.''  At  the  date  of  that  note  Michael  was  about  thirty 
years  old.  The  note  appears  to  have  represented  about  nine 
years'  labor  by  Michael,  for  his  father,  after  he  attained  his 
majority.  He  swears,  too,  that  it  was  agreed  betwecu  hi"^ 
and  his  father,  that  he  sln)uld  cancel  the  note  for  §1,00'^' 
and  pay  the  latter  §500,  the  consideration  expressed  ^^ 
the  deed  t)  him,  and  that  he  in  fiict  paid  it  accord ingv- 
Nathan,  too,  swears  that  he  agreed  to  pay  his  father  the  con- 
sideration (§500)  mentioned  in  his  deed,  and  that  he  paid  ^ 
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of  the  amount,  and  his  father  released  him  from  the  pay- 
ment of  the  balance  in  consideration  of  two  years'  labor 
performed  by  him  for  the  latter.  The  statement  in  the 
answer,  that  part  of  the  consideration  of  the  conveyance  to 
Nathan  was  a  note  of  $700,  seems  to  have  been  a  mistake. 
It  does  not  appear  to  have  been  an  intentional  misstatement 
on  the  part  of  the  defendants. 

The  bill  alleges  that  Moore  Castner,  and  his  sons  Michael 
and  Nathan,  fraudulently,  and  to  defeat  the  creditors  of  the 
father,  shortly  before  his  death  cancelled  valid  claims  in  his 
Givor  against  the  two  sons.  The  evidence  does  not  sustain 
the  claim.  It  appears  that  for  a  considerable  time  before 
his  death,  it  was  understood  between  Moore  Castner  and 
Michael  and  Nathan,  that  their  respective  demands  against 
him  should  be  regarded  as  satisfied  by  his  demands  against 
them  respectively.  There  appears  to  have  been  a  fair  settle- 
ment and  understanding  between  the  parties  accordingly, 
and  Moore  Castner  made  an  entry  in  his  book  of  accounts, 
under  date  of  January  22d,  1872,  and  another  under  date 
of  July  16th,  1872,  declaring  the  settlement  and  discharge 
of  all  demands  on  his  part  against  Michael  and  Nathan. 
There  is  no  evidence  of  fraud  in  the  transaction.  The  first 
entry  is  dated  ten  days  before  the  date  of  Moore  Castner's 
will,  and  the  settlement  of  the  accounts  between  him  and 
Michael  and  Nathan  probably  arose  from  his  desire  to  extin- 
guish thereby  all  demands  on  their  part  against  his  estate. 

The  bill  will  be  dismissed,  with  costs. 


Mary  E.  Pullen 

V. 

David  S.  Pullen. 


1.  ffeldj  in  this  case,  that  the  petitioner  should  have  made  the  affi 
flftvit  of  the  defendant's  non-residence.  One  taken  by  her  broth er-in- 
laWi  held  not  sufficient. 
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2.  To  authorize  a  divorce,  more  than  the  unsupported  testimony  of 
the  petitioner  is  necessary  to  prove  the  desertion.  I  .'.  i 

3.  The  master  should  comply  with  the  159th  rule.  I    Ti 


Petition  for  divorce. 


.'.  I'i 


wr< 


3Tr,  D.  C.  AlUnsov^  for  petitioner.  \   T 

The  Chancellor. 

The  petitioner  seeks  a  divorce  from  the  bond  of  marria^^ 
on  the  ground  of  desertion.     There  is  no  satisfactory  pr^^ 
that  she  was  an  inhabitant  or  resident  of  this  state  at  "^^ 
time  of  the  alleged  desertion ;  nor  that  she  was  a  reside  ^^ 
of  this  state  at  the  time  when  the  bill  was  filed.     When  hP- 
husband  left  her,  as  she  says,  she  resided  in  WashingtC^  ' 
D.  C.   Her  own  account  of  her  residence  is,  that  after  be  1^--^ 
her  at  that  place,  she  came  on,  bringing  her  child  with  h.^^' 
to  her  friends  in  Trenton  and  in  Bucks  county,  in  Pennsy*-^ 
vania,  near  Trenton,  where  she  has  remained  ever  sine  —  ^ 
"making  her  home"  principally  in  Trenton,  and  occasiot^ 
ally,  for  short  periods,  at  other  places.     She  speaks  of  h^^^ 
residence  us  haviuij:  been  in  or  near  Trenton. 

Again,  the  defendant  was  not  served  with  process.    Tt^    . 
petitioner's  brother-in-law  makes  the  afiidavit  of  non-re^^  '* 
dence.    Her  solicitor  swears  that  he  has  not  been  able  to  asce-*^^^ 
tain  the  defendant's  place  of  residence  or  post-office  addres^^ 
The  petitioner,  however,  says  nothing  on  the  subject. 

The  publication  of  the  notice  to  appear,  plead,  answer  c^^     ^ 
denmr,  is  liable  to  criticism. 

The  proof  of  desertion   depends  entirely  on   the  per  <=^^|' 
tioner's  own  testimony.     She  says  her  husband  "  deserte(EI^^^^^ 
her;  that  she  did  not  know  he  was  going  away;   that  t^       '^^ 
gave  her  no  previous  intimation  of  his  intention  to  leu  ^^^^'^ 
her,  and  that  she  has  never  from  that  time  heaixl  from  hir     -^'"» 
directly  or    indirectly.     What    the    circumstances  of  t^^:^^^ 
alleged  desertion  were,  she  does  not  state  further.   A  divo*^^^'^ 
a  vinculo  will  not  be  granted  on  the  testimony  of  the  co^*^°^' 
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lainant  alone  as  to  the  cause  of  divorce.  Tate  v.  Tate^  11 
7^  E,  Gr.  65,  and  eases  there  cited. 

The  master  has  not  observed  the  159th  rule,  which 
squired  him  to  examine  into  and  report  the  facts  and  cir- 
L:imstances  under  which  the  desertion  took  place,  and  the 
masons  w^hich  provoked  it,  if  they  can  be  ascertained. 

The  bill  will  be  dismissed. 


Sarah  L.  Boonb 

V, 

Executors  of  Charles  Ridgway,  deceased. 

1.  A  court  of  equity  will  give  relief  against  an  unfair  division  of 
^int  property  which  is  the  result  of  an  innocent  mistake. 

2.  A  party  may  waive  an  objection  to  the  competency  of  a  witness 
^^oduced  against  him. 

3.  If  the  objection  is  known  when  the  witness  is  called,  ho  must 
^ake  it  promptly ;  if  he  fails  to  do  so,  and  treats  the  witness  as  com- 
^«tent,  the  objection  will  be  considered  waived. 


On  final  hearing  on  bill,  answer  and  proofs. 

Mr.  Conarroe  of  Philadelphia,  and  Mr.  A.  Browning,  for 
Complainant. 

Mr.  Frederick  Voorhces^  for  defendants. 

The  Vice-Chancellor. 

The  object  of  this  suit  is  to  relieve  the  complainant 
igainst  the  consequences  of  a  mistake,  alleged  to  have 
)ccurred  in  a  division  of  property  or  settlement  made 
i>etween  the  defendants'  testator  and  the  complainant,  on  the 
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6th  of  August,  1866.  The  testator  died  in  November,  1871, 
and  this  action  was  commenced  June  24th,  1872.  The  tes- 
tator, Dr.  Charles  Ridgway,  was  the  complainant's  brother- 
in-law,  having  married  her  sister,  and  for  many  years  prior  to 
the  settlement  had  had  the  absolute  control  and  management 
of  her  property.  She  acquired  the  property  in  controversy 
as  one  of  the  next  of  kin  of  an  uncle  and  two  aunts.  Her 
share  of  each  of  these  estates,  as  well  as  that  of  the  doctor's 
wife,  seems,  on  distribution,  to  have  passed  at  once  into  his 
hands,  and  to  have  been  invested  by  him  as  a  joint  fund. 
A  part,  fit  least,  if  not  the  whole,  was  invested  in  his  own 
name.  The  doctor's  wife  died  in  1863,  but  the  fund  con- 
tinued in  his  hands  and  under  his  management,  as  the  joint 
property  of  the  complainant  and  himself,  until  the  6th  of 
August,  1866.  ITo  i^aid  her  her  share  of  the  income  yearly. 
She  trusted  him  imi)licitly,  taking  whatever  he  said  she  was 
entitled  to,  without  examination  or  even  explanation.  Her 
confidence  in  him  was  perfect.  There  is  no  reason  to  sui)- 
pose  it  was  ever  intentionally  betrayed.  On  the  4th  of  May, 
1865,  the  doctor  caused  a  list  of  their  joint  property  to  be 
made  in  duplicate,  and,  either  at  that  time  or  subsequently, 
delivered  one  to  the  comi»lainant,  and  retained  the  other. 
That  retained  was  found  among  the  doctor's  papers,  and,  on 
the  call  of  the  complainant,  has  been  produced  and  put  in 
evidence.  The  other  is  also  in  evidence.  These  papers, 
under  the  following  i)reface :  "  Memorandum  of  personal 
property  belonging  to  Charles  Ridgeway  and  Sarah  L« 
Boone,"  give  a  list  of  the  mortgages,  notes,  stocks  and 
money  constituting  the  joint  i^roperty,  amounting  iu  the 
whole  to  $36,628.75.     Among  the  items  is  this: 

"  165  eharos  of  Farmers  Bank  stock,  par  value  $25 — will  now  sell  for 
$40-$4,125." 

In  estimating  the  aggregate  value  of  the  joint  property? 
this  stock  was  put  down  at  its  par,  and  not  its  actual  value, 
and  stood  in  the  sum  representing  the  total  valuation 
($36,628.75)  at  $4,125.     The  division  of  August  6th,  l^^ 
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the  complainant  says,  was  made  on  the  basis  of  this  valua- 
tion. She  says  the  doctor  stated  they  had  sustained  a  loss 
of  $1,000,  and  after  deducting  the  loss  from  the  total  valua- 
tion ($36,628.75),  her  share  was  $17,800.  It  is  undisputed 
he  paid  her  this  sum,  and  that  he  paid  $5,200  of  it  by  the 
transfer  of  one  hundred  and  four  shares  of  the  stock  of  the 
Farmers  Bank,  at  $50  a  share.  The  mistake  or  error  con- 
sists in  this:  the  property  was  divided  on  a  valuation  of  this 
Btock  at  $25  a  share,  and  the  doctor  paid  her  part  of  her 
ebarc  on  a  valuation  of  $50  a  share.  If  she  is  right  in  her 
facts,  an  error  is  shown  with  absolute  certainty. 

The  complainant  was  examined  as  a  witness  on  her  own 
behalf,  without  objection.  At  the  hearing  no  objection  was 
made  to  the  reading  of  her  testimony,  but  after  the  conclu- 
sion of  the  argument,  and  after  the  counsel  of  the  complain- 
ant had  left;  the  court-room,  the  counsel  of  the  defendants, 
in  answer  to  a  remark  made  by  the  court,  moved  that  her 
testimony  be  overruled.  Up  to  this  point  her  competency 
had  not  been  questioned,  nor  the  slightest  warning  given 
that  her  qualification  as  a  witness  would  be  challenged. 
Having  sued  the  defendants  in  a  representative  capacity,  she 
was  incompetent  to  testify  in  her  own  behalf,  unless  her  dis- 
qnalificatiou  was  waived.  But  a  party  may  waive  the 
incompetency  of  a  witness  produced  against  him.  1  GreenL 
Ev.,  §  421;  Berryman  v.  Graham,  6  C.  E.  Gr,  372;  Walker 
V.  HilVs  exWs,  7  C  E.  Gr,  517.  If  he  is  aware  of  the 
incompetency  of  the  witness,  he  must  object  before  he  is 
examined ;  he  will  not  be  permitted  to  cross-examine  him, 
and  then,  if  he  dislikes  his  testimony,  object  to  his  compe- 
tency. 1  GreenL  Ev.y  §  421.  A  party  who  neglects  to 
interpose  an  objection  to  the  competency  of  a  witness, 
known  when  he  is  called  to  testify,  must  be  considered  as 
waiving  it,  and  he  will  not  be  permitted  to  raise  it  at  a 
subsequent  stage  of  the  litigation.  Dondson  v.  Taylor^  8 
Pkk.  391. 

In  Neville  v.  Demeritt,  1  Gr.  Ch.  321,  Chancellor  Penning- 
ton held  that  a  party  who  intends  to  avail  himself  of  an 
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objection  to  the  competency  of  a  witness,  must  make  it  s 
the  time  the  witness  is  examined;  and  if  not  made  until  trJti 
hearing,  it  will  not  be  entertained  unless  the  evidence  oai 
be  supplied ;  and  in  Mi)hawk  Bank  v.  Ahoater^  2  Paige  60, 
Chancellor  Walworth  said  an  objection  to  the  competeiicj 
of  a  witness  must  be  made  in  time  to  enable  the  party  pro- 
ducing him  to  remove  it,  or  to  produce  other  proof. 

Chancellor  Zabriskie,  following  w^hat  he  esteemed  to  bo 
the  rule  declared  by  the  two  preceding  cases,  held,  in  Gra- 
ham V.  Berryman,  4  C  E,  Gr.  32,  that  an  objection  made  by 
the  defendant,  when  the  complainant  closed  his  proofs,  and 
before  the  defendant  commenced  his,  was  in  time,  and  over- 
ruled the  evidence,  but  the  court  of  errors  and  appeals  repu- 
diated this  ruling,  holding  that  the  objection  came  too  late. 
Bcrryman  v.  Graham^  G  C  E.  Gr.  372. 

Mr.  Justice  Van  Syckel,  who  pronounced  the  opinion  of 
the  court,  states,  very  distinctly,  that  the  rule  requiring  the 
objection  to  be  made  promptly  does  not  rest  alone  on  the 
consideration  that  it  should  be  made  early  enough  to  enable 
the  party  producing  the  objectionable  witness  to  remove  his 
incompetency,  or  to  supply  his  evidence  by  other  proof,  but 
its  more  important  object  is,  to  secure  fairness  in  pnictice 
and  to  prevent  all  attempt  at  tricks  unbecoming  the  admin- 
istration of  justice.  He  says,  fairness  will  not  permit  a  party 
to  sit  by  and  hear  a  witness  examined  without  objection, 
and,  failing  to  make  anything  out  of  him,  then  to  interpose 
an  objection  to  his  competency,  lie  has  his  election  to 
admit  an  incompetent  witness  to  testify  against  him  or  not, 
but  he  must  make  his  election  as  soon  as  the  opportunity 
arises,  and,  failing  to  make  it  then,  he  is  presumed  to  ha^® 
waived  it  forever.  This  is  now  the  established  rule.  IFcz/fe'' 
V.  Hill^s  Ex'rs,  7  C.  E,  Gr,  517,  does  not  change  it.  It 
was  impossible,  under  the  facts  of  that  case,  to  raiae  the 
question  whether  an  intentional  failure  to  object  tothecoiu* 
petency  of  a  witness,  as  soon  as  the  opportunity  oceurreJ, 
was  an  irrevocable  waiver  of  it,  for  the  witness  there  wa^ 
sworn   in   the  face  of  an  objection.     The   objection  here 
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3  much  too  late.  It  cannot  be  sustained  under  any  of 
ises.  The  complainant's  evidence  must  stand  as  part 
3  testimony  in  the  case. 

th  her  evidence  in,  the  case  is  free  from  doubt.  Xo 
ion  of  jurisdiction  was  raised.  It  was  conceded,  if 
or  mistake  had  been  clearly  proved,  the  complainant 

have  relief.  Looking  at  the  documentary  proofs,  in 
jction  with  the  complainant's  own  evidence,  the  proofs 
is  point  come  as  near  absolute  certainty  as  it  is  possi- 
)  get  where  any  part  of  the  evidence  consists  of  human 
lection  or  knowledge. 

adopting  one  valuation  of  the  bank  stock  for  division, 

another  for  payment,  the  complainant  received 
2.50  less  tlian  she  was  entitled  to.  The  error  was 
tless  unintentional,  and  for  that  reason  it  has  been  pos- 

to  make  its  demonstration  so  plain.  The  charge  of 
genco  is  without  the  least  support.  The  complainant 
ted  her  claim  as  soon  as  she  knew  of  it.  She  would 
'ubtedly  have  known  of  it  sooner  if  she  had  been  less 
ding,  but  the  defendants  can  hardly  ask  that  her  iaith 
e  integrity  and  accuracy  of  their  testator  shall  now  be 
jed  against  her  as  a  fault  so  heinous  as  to  work  a  for- 
re  of  her  property. 

decree  in  favor  of  the  complainant  for  $2,002.50,  with 
^st  from  the  date  of  the  division,  will  be  advised. 


Bernard  Hughes 

v. 

William  J.  Nelson  and  others. 

f  on  the  transfer  of  negotiabje  paper  an  endorsement  is  omitted 
^h  accident,  mistake  or  fraud,  a  good  title  will  pass  in  equity  by 
delivery. 
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2.  The  fact  that  a  party  has  set  up  in  a  suit  at  law  matters  which  are 
grounds  of  equitable  relief  only,  will  be  no  bar  to  his  right  to  relief   ^*^ 
a  court  of  equity. 

3.  A  judgment  of  a  court  of  law  will  not  conclude  an  inquiry  it 
not  make,  nor  cut  off  a  remedy  it  cannot  administer. 


^it\ 


On  demurrer. 

Mr.  J.  n,  Jackson^  for  demurrants. 

Mr,  Charles  II,  Hartshorne,  for  complainant 

The  Vice-Ch.\ncellor. 

The  defendants  deny  that  the  bill  shows  a  good  cause 
action.  The  bill  avers  that  two  of  the  three  defendaiL 
made  their  note  payable  to  the  order  of  the  third,  for  1. 
accommodation,  who  passed  it  to  the  complainant  in  excban: 
for  the  complainant's  note.  The  defendant  sold  the  coi 
plainant's  note  and  appropriated  the  proceeds.  Both  not 
bore  the  same  date,  were  for  the  same  amount,  and  payata 
at  the  same  time.  The  complainant  agreed  to  make  t'S  ^  ^ 
exchange  upon  the  defendant's  promise  that  he  won.  ^^ 
endorse  the  note  he  held  to  the  complainant,  but  when  1  *^ 
handed  it  over  he  omitted  to  do  so.  The  omission  vr^  ^^^ 
accidental.  The  complainant  received  it  before  maturitr^'* 
After  the  notes  fell  due,  the  complainant  was  compelled  ^^ 
pay  his;  the  other  was  not  paid.  A  week  or  two  after  ^'^^ 
maturity,  the  complainant  delivered  it  to  the  defenda^^^^' 
requesting  him  to  have  the  other  two  defendants  (t^*^*^ 
makers)  to  pay  it  or  renew  it.  He  surrendered  it  to  t  ^^^ 
makei*s,  representing  that  he  had  not  used  it,  and  th  ^^-^ 
destroyed  it.  Subsequently  the  complainant  brought  ^** 
action  at  law,  on  the  note,  against  the  three  defendan  ^  ' 
which  resulted  in  a  judgment  for  the  defendants,  the  co 


plainant  being  unable  to  show  a  title  to  the  note  which  t-- 
tribunal  where  he  sought  his  remedy  could  recognize. 
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o  questions  are  raised  by  the  demurrer:  First,  Did  the 
5ry  of  the  note  to  the  complainant,  under  the  cireum- 
is  stated,  constitute  him,  in  equity,  an  endorsee;  and, 

d,  if  it  did.  Is  he  barred  of  his  remedy,  in  equity,  by 
figment  at  law?  At  law,  it  is  clear,  a  written  endorse- 
is  absolutely  indispensable  to  the  transfer  of  title  to 
iable  paper;  but  a  mucli  more  liberal  rule  prevails  in 
►'.  In  equity  a  chose  in  action,  even  when  it  consists 
>ond  and  mortgage,  may  be  assigned  by  mere  delivery 
vithout  any  writing  whatever.     Galway  v.  Fulkrton,  2 

Gr.  394;  2  Story's  Eq,  Jar.,  §  1047.  And  negotiable 
,  transferred  in  the  same  mode,  will,  in  equity,  confer 
the  transferee  all  the  rights  which,  at  law,  he  would 
re  by  a  written  endorsement.  Judge  Story  says:  "If, 
i stake,  accident  or  fraud,  a  note  has  been  omitted  to 
dorsed,  upon  a  transfer,  when  it  was  intended  that  it 
cl  be,  the  party  may  be  compelled  by  a  court  of  equity 
ike  the  endorsement."  Story's  Prom.  Notes,  §120;  1 
's  Eq.  Jar.  §§  996,  729.     And  in   Chltty  on  Bills  (11 

ed.  203)  it  is  said:  It  has  been  adjudged,  that  if  a 
r  delivered  a  bill  for  a  valuable  consideration  to  another 
ously  to  an  act  of  bankruptcy,  and  forgot  to  endorse  it, 
ight  endorse  it  after  his  bankruptcy ;  (Smith  v.  Picktr'ifujy 
2'5  QxseSj  50;  Anon.,  1  Caw  p.  492;  Rolleston  v.  Herbert, 
R.  411);  and  if  he  and  his  assignees  refused,  they 
t  be  compelled  to  do  so  by  bill  in  equity  (Ex  parte 
ning,  13  Vcs.  206 ;  Ex  j^arte  Mowbray,  1  Jar.  <f  Walk. 

Ex  parte  Rhodes,  3  Mont,  rf*  Ayr.  217 ;  Watklns  v.  Maule, 
7.  ^  Walk.  243).      In  the  case  last  cited,  the  note  had 

made  by  the  drawer  for  the  accommodation  of  the 

e,  who  negotiated  it,  but][omitted  to  endorse  it.  The 
er  of  the  rolls,  in  speaking  to  the  point  under  discus- 
said:  "When  a  note  is  handed  over  for  a  valuable  con- 

•ation,  the  endorsement  is  mere  form ;  the  transfer  for 
ideration  is  the  substance  ;  it  creates  an  equitable  right 
entitles  the  party  to  call  for  the  form.  The  other  party 
>und  to  do  that  formal  act,  in  order  to  substantiate  the 
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riglit  of  the  party  to  whom  he  has  transferred  it."  Equity 
looks  upon  that  as  done  which  ought  to  have  been  done. 
There  can  he  no  doubt,  upon  the  facts  admitted  by  the 
demurrer,  that  the  complainant  passed  his  note  to  the 
defendant,  believing  that  a  valid  title  to  the  other  note  had 
been  made  to  him.  That  was  the  consideration  which 
prompted  him  to  lend  his  note  to  the  defendant,  and  the 
only  thing  he  was  to  receive  for  it.  Equity  will  treat  the 
transaction  as  vesting  him  with  the  rights  which,  acconling 
to  the  contract,  he  was  to  have.  In  ray  opinion,  the  delivery 
of  the  note,  under  the  circumstances  stated,  constituted  the 
complainant  an  endorsee,  in  equity,  with  all  the  rights  of  a 
bova  fide  holder  for  value  before  maturitv. 

Is  he  barred  by  the  judgment  at  law?     His  right  to  the 
note    was    purely   equitable ;    a  legal   title   could  not  be 
acquired   without   writing.     Having    simply   an    equitable 
right,  he  was  without  remedy  in  a  common  law  tribunal,  but 
he  attempted  to  avail  himself  of  his  right  there,  and  failed. 
Does  that  adjudication  bar  his  remedy  here?     I  think  it  is 
very  clear  it  does  not.     He  failed  there  because  that  tribu- 
nal could  neither  enforce  nor  recognize  his  title.    It  was 
only  authorized  to  enforce  his  legal  rights ;  it  was  not  cott^" 
petont  to  enter  upon  an  inquiry  whether  or  not  he  was  tb^ 
etpiitable  owner  of  the  note.     It  is  obvious,  its  adjudica!ti<^^ 
does  not  conclude  an  inquiry  it  could  not  make,  nor  cut  O  ^ 
a  remedy  it  was  incompetent  to  administer.     The  authc^^' 
ities  on   this    point  are   decisive.     Where   the    party  h  ^^ 
equitable  rights,  not  cognizable  in  a  court  of  law,  whi^^ 
would  in  a  court  of  equity  have  prevented  such  an  adjudic^^ 


tion  as  was  made  in  the  court  of  law,  the  judgment  w^ 


interpose  no  obstacle  to  redress  in  equity,  since  the  court 
law  had  no  proper  jurisdiction  of  the  subject  matter  {orC^^^^] 
ing  the  basis  of  redress  in  equity.  2  Story^s  Eq.  Jur.,  ^ 
1573.  E([uity  will  relieve  a  party  against  a  judgment  -^^^ 
law  when  its  justice  can  be  impeached  by  facte,  or  C^^ 
grounds  of  which  the  party  seeking  its  aid  could  not  ha^ 
availed  himself  at  law ;  or,  as  stated  by  Chief  Justice  Mi 
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shall,  in  Marine  Iiis.  Co,  v.  Hodgson^  7  Cranch  335,  "Any  fact 

which  clearly  proves  it  to  he  against  conscience  to  execute  a 

judgment,  and  of  which  the  injured  party  could  not  have 

availed  himself  in  a  court  of  law,  will  justify  an  application 

to  a  court  of  chancery."     Cairo  and  Fulton  Ji,  R,  Co.  v. 

Tifus,  12  C  E.  Gr.  106.     This  statement  of  the  rule  was 

approved  by  the  court  of  errors  and  appeals  (1  Sfew.  270), 

and  the  rule  itself  has  been  repeatedly  recognized  by  this 

court      Kinney  v.  Ogden's  admW^  2  Gr,   Ch.  171 ;    Power^s 

ex'rs  V.  Butler's  adm'r,  3  Gr,  Ch,  470;   Reeves  v.  Cooper^  1 

Beas.  225.     The  present  chancellor  enforced  it  in  Snudleg  v. 

Line^  1  Stew,  348.     It  was  there  distinctly  held,  that  the  fact 

that  a  party  has  set  up  in  a  suit  at  law  matters  which  are 

gi'oiinds  of  equitable  relief  only,  is  no  bar  to  his  right  to 

relief  in  this  court.     In  that  case,  it  appeared,  equitable 

rights  had  been  set  up  as  a  defence  in  an  action  at  law,  but 

the  principle  is  the  same  whether  the  equitable  rights  have 

been  urged  as  a  defence  or  asserted  as  a  ground  of  action, 

for  they  are  unavailable  at  law  for  either  purpose. 

The  demurrer  must  be  overruled,  with  costs. 


Lors  E.  Cox 

Sarah  E.  Westcoat. 

• 

1.  As  a  general  rule,  in  setting  up  the  defence  of  usury,  the  usurious 
Contract  must  be  described  with  precision  and  accuracy,  and  proved  as 
^cud. 

2.  But  when  the  complainant  voluntarily  confesses  the  taking  of 
lasury,  and  there  is  a  variance  between  the  contract  alleged  and  that 
iDroved,  the  court,  in  order  to  give  the  defendant  the  benefit  of  facts 
admitted,  will  direct  an  amendment  of  the  answer. 


Od  final  hearing  on  bill,  answer  and  proofs. 
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Mr.  Benjamin  D.  Shreve,  for  complainant. 
3L\  Herbert  A,  Drake,  for  defendant. 

The  Vice-Cuancellor. 

The  defence  in  this  case  is  usury.  The  fact  is  admitted. 
The  conii)hiinant,  in  her  testimony,  confessed  she  retained 
live  per  cent,  of  the  sum  agreed  to  be  loaned.  The  circum- 
stances, as  slie  describes  them  herself,  show  very  clearly  that 
this  amount  was  kept  back  pursuant  to  a  pre-arrangement, 
and  with  a  corrupt  purpose.  The  law  will  infer  a  corrupt 
intent,  where  a  lender  takes  more  than  the  legal  rate  oi 
interest.  Sussex  Bank  v.  Baldwin^  2  ITarr,  49G ;  3IcMurtrji 
V.  Gfrnuis,  2  Bcas,  351.  But,  with  the  fact  on  which  the 
defence  rests  admitted,  it  is  contended  the  defendant  cannot 
avail  herself  of  it,  because  the  usurious  contract  proved, 
does  not,  in  every  respect,  correspond  with  the  contract  set 
up  in  her  answer.  This  defence  has  never  been  regarded 
with  favor  by  the  courts.  Its  maintenance  has  been  hedged 
about  with  rigorous  rules  which  have  generally  been  enforced 
with  great  strictness.  They  were  framed  when  the  penalty 
for  usurv  was  the  forfeiture  of  the  debt,  and  when  a  bor- 
rower  of  a  usurer  could  speculate  on  his  own  transgressions 
of  the  law.  They  are  still  in  force  and  must  bo  observed. 
There  can  be  no  doubt,  in  order  to  assert  the  defence  oi 

• 

usury  successfully,  the  defendant  mu^^t,  in  his  answer,  as  i^ 
a  plea  of  usury  in  an  action  at  law,  set  out  the  terms  of  the 
usurious  contract  with  precision  and  accuracy,  and  prove 
the  contract  as  laid.  In  the  language  of  Chancellor  Green, 
in  The  New  Jersey  Patent  Tanning  Ok  v.  Turner,  1  McQi^^' 
329:  "Tlie  corru[)t  agreement  must  be  distinctly  set  out, 
and  must  be  proved  as  alleged."  Many  other  cases  lay  down 
the  same  rule.  Tajjlor  v.  Mom's,  7  C  E.  Gr.  611 ;  Hannas 
V.  ITawk,  9  a  E,  Gr.  120;  Tunrl  v.  Byard,  lb.  136;  B(aiill 
V.  Van  Brenner,  lb.  312;  Homeopathic  M.  L.  Ins.  Co.  v.  Oro-^^'i 
10  a  E.  Gr.  422;  S.  C.  on  appeal,  12  C  E.  Gr.  484;  i/^*^ 
v.  Bergen,  lb.  300.     This  rule  simply  requires  identity  ^^ 
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correspondence  between  the  allegation  and  proof  in  their 
essential  elements,  and  not  that  exact  similitude  shall  exist 
n  every  particular.  Ordinarily,  a  discrepancy  in  time,  quan- 
ity,  value  or  number  is  not  fatal.  To  hold  that  a  defendant 
iiust  prove  the  contract  in  the  very  words  in  which  it  is 
aid,  would,  in  eiiect,  be  a  prohibition  of  the  defence.  Such 
I  rule  would  be  equivalent  to  a  repeal  of  the  statute.  In 
setting  up  usury,  three  averments  are  deemed  indispensable 
requisites :  the  sum  foreborne,  the  time  for  wliich  it  is  to  be 
Foreborne,  and  the  amount  in  excess  of  legal  interest  taken. 
T^/hr  on  Usury  457.  These  are  necessary  to  enable  the 
court  to  see  that  the  contract  alleged  to  be  usurious,  is  for- 
bidden by  law. 

Two  material  variances,  it  is  insisted,  exist  in  this  case. 
The  first  relates  to  the  manner  in  which  the  coniplainant 
made  the  contract — the  answer  says  she  made  it  by  her 
agent,  and  the  evidence  shows  tlie  person  alleged  to  have 
been  her  agent,  was  the  agent  of  the  defendant ;  and  the 
second  relates  to  the  sum  agreed  to  be  paid  as  usury — the 
answer  says  it  was  $245,  while  the  evidence  shows  it  was 
only  $175.  In  view  of  the  facts,  I  am  not  willing  to  hold 
that  the  variance  claimed  renders  the  defence  abortive. 

As  already  remarked,  usury  is  confessed.  The  complain- 
ant openly  avows  it.  She  has  voluntarily  admitted  that  the 
defence  is  true,  but  insists  that,  in  the  class  of  cases  to  which 
this  belongs,  strict  legal  rules  have  marked  out  a  narrow 
path  of  vision  for  the  court,  and  that  they  will  allow  nothing 
to  be  seen  which  does  not  fall  precisely  within  its  lines.  I 
think  the  court  has  the  power  to  enlarge  or  contract  this 
pathway,  as  justice  may  require.  I  think  it  may  always  so 
adjust  the  line  of  vision  as  to  see  the  truth.  Its  power  of 
amendment,  even  in  usury  cases,  is  unquestionable.  Tt/lcr 
on  Usury  463.  It  should  always  be  exercised  cautiously, 
but  it  will  always  be  exerted  when  it  is  indispensable  to  the 
^complishment  of  justice.  Glading  v.  Cubberlj/,  2  Stew.  104. 
When  the  truth  of  a  defence,  which  a  defendant  has  a  legal 
right  to  make,  is  voluntarily,  and  even  ostentatiously  con- 
36 
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fesscd  by  the  complainant,  neither  the  dignity  of  the  court 
nor  its  sense  of  justice  will  allow  it  to  declare  that  no  defence 
exists.  It  can  neither  denv  nor  disown  the  truth,  but  must 
uphold  it  always.  An  amendment  of  the  answer  will  be 
ordered.  The  mortgage  is  tainted  with  usury  to  the  extent 
of  $175.     I  will  advise  a  decree  sustaining  the  defence. 


Peter  K.  Post 


v. 
Jacob  M.  Stiger  and  Elizabeth  W.  Stiger. 

1.  A  debt  claimed  by  a  wife  against  her  husband,  and  first  put  in 
writing  when  his  debts  begin  to  jeopardize  his  future,  must  always  be 
regarded  with  suspicion,  and  when  attempted  to  be  enforced  against 
his  creditors,  must  be  rejected  unless  proved  very  clearly. 

2.  A  contingent  liability,  which  afterwards  becomes  absolute,  is  suffi- 
cient to  constitute  the  relation  of  creditor  and  debtor  from  the  timei* 
is  incurred. 

3.  After  V>reach  of  a  covenant  of  seizin,  the  covenantee  is  a  creditor 
of  the  covenantor  within  the  meaning  of  the  statute  of  13  Eliz.^ch-^- 

4.  If  the  grantee  of  property  conveyed  in  fraud  of  creditors  disposes 
of  it  before  proceedings  arc  instituted  to  reach  it,  he  will  be  beld 
answerable  for  its  value. 


On  final  hearing  on  bill,  answer  and  proots. 

3Tr,  E.  M,  Shreir,  for  complainant. 

3Ir.  (t.  p.  Suydam  and  Mr,  J.  IL  Jackson,  for  defendants. 

The  Vice-Ciiancellor. 

This  is  a  suit  by  a  judgment  creditor,  to  bring  within  the 
grasp  of  his  judgment  property  alleged  to  have  been  con- 
veyed in  fraud  of  creditors.  The  defendants  are  huflband 
and  \vife. 
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On  the  12th  day  of  October,  1871,  the  complainant  con- 
reyod  to  the  defendant,  Jacob  M.  Stiger,  a  farm  in  Somerset 
coil  nty,  and  Mr.  Stiger,  in  part  payment,  conveyed  to  the 
complainant  six  hundred  and  forty  acres  of  land,  situate  in 
Stone  county,  Missouri,  by  a  deed  containing  a  covenant 
tliat^  he  was  seized  of  an  indefeasible  estate  of  inheritance 
ii^  trlie  lands  conveyed.  For  a  breach  of  this  covenant,  the 
complainant  recovered  a  judgment  against  Mr.  Stiger,  in  the 
ciroxiit  court  of  the  United  States,  on  th^  12th  of  April, 
18T5,  for  $4,406.59.  Mr.  Stiger  held  title  to  the  farm  until 
C>ot:ober  7th,  1872,  when  he  conveyed  it  to  George  II.  Wil- 
80i\^  who  retained  the  title  until  June  16th,  1873,  and  then 
conveyed  it  to  Mrs.  Stiger.  The  defendants  say  the  purpose 
^"f  t,lie  conveyance  to  Wilson  was  to  transfer  the  title  to  Mrs. 
Stigor. 

Tlie  deed  to  Wilson  was  executed  by  both  defendants,  and 

P VI  Imports  to  have  been  founded  on  a  consideration  of  §25,000. 

*^^Vie   answer  says  its   real    consideration  was  a   debt   due 

'^om  Mr.  Stiger  to  Mrs.  Stiger,  for  money  and   property 

t>elonging  to  her,  which  he  had  used  to  purchase  a  part  of 

*^tie    property  he  conveyed  to  the  complainant,  and  other 

Property,  the  title  to  which  he  had  taken  in  his  own  name. 

*^Ut  we  are  not  informed  why  Mrs.  Stiger  joined  in  the  exe- 

^^tion  of  the  deed  to  Wilson,  nor  why  the  title  was  per- 

'^Hted  to  stand  in  his  name  for  over  eight  months.     If  the 

P^ject  of  changing  the  title  w'as  simply  to  pay  Mrs.  Stiger, 

*^  Seems  hardly  credible  that  a  break  in  the  arrangement 

^^uld  have  been  allowed  to  occur  at  a  point  where  both  she 

^'^d  her  debtor  stood  stripped,  by  their  own  act,  of  all  evi- 

^^Mce  of  legal  title,  or,  if  such  an  occurrence  was  possible, 

^hut;  she  would  voluntarily  remain  in  a  condition  of  such 

S^^at  insecurity  for  so  long  an  interval.     An  action  for  false 

^^prisonment  was  brought  against  Mr.  Stiger  the   latter 

^^^  of  the  same  month  in  which  he  conveyed  to  Wilson, 

^tiich,  after  a  second  trial,  resulted  in  a  judgment  against 

^^^11  for  $3,500.     The  complainant's  claim  to  relief  rests 

^Pon  two  propositions :  First,  that  the  conveyance  to  Mrs. 
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Stiger  Mart  voluntary  ;  and,  second,  tliat,  inasmuch  as  the 
covenant  of  seizin  wa^  broken  as  soon  as  made,  he  became 
Mr.  Stii^er's  creditor  from  its  date. 

Was  the  deed  voluntary?  Wilson  paid  nothiug.  The 
fact  that  he  was  permitted  to  hold  the  title  so  long  uudcr  a 
deed  representing  that  he  had  paid  a  consideratiou  of 
825,000,  in  the  absence  of  any  exjilanation  of  the  delay, 
would  seem  to  indicate  that  the  original  purpose  was  to  hold 
him  out  to  the  world  as  the  actual  owner,  and  not  to  give 
the  title  to  Mrs.  Stiger  in  payment  of  u  debt.  To  say  the 
least  of  it,  the  transaction  was  quite  unusual ;  it  is  not  readily 
believed,  and  wears  somewhat  the  appearance  of  a  strata- 
gem. But,  was  the  deed  bottomed  on  the  debt  due  from 
the  husband  to  the  wife,  which  both  treated  from  its  con- 
traction  to  the  date  of  the  deed  as  a  just  obligation  of  the 
debtor  and  the  right  of  the  creditor,  and  which  the  husband 
always  intended  to  pay  and  the  wife  to  demand,  and  not  a 
mere  pretence  of  claim,  arising  from  the  appropriation  of 
property  or  money  of  the  wife  by  the  husband,  witb  her 
consent,  without  expectation  of  payment  by  her,  and  »\ith- 
out  intention,  on  his  part,  of  incurring  an  obligation,  but 
which  had  just  sufficient  substance  to  relieve  her  from  a 
painful  consciousness  of  perjury  in  attempting  to  sustain  it 
by  an  oath  ?  A  claim  by  a  wife  against  a  husband,  first  put 
in  writing  when  his  liabilities  begin  to  jeopardize  his  future, 
should  always  be  regarded  t^'ith  watchful  suspicion,  and, 
when  attempted  to  be  asserted  against  creditors  upon  the 
evidence  of  the  parties  alone,  uncorroborated  by  other 
proof,  should  be  rejected  at  once,  unless  their  stateracnta 
are  so  full  and  convincing  as  to  make  the  fairness  and  jus- 
tice of  the  claim  manifest.  Any  other  course  will  encourage 
fraud,  and  greatly  multiply  the  hazards  of  business. 

The  evidence  in  proof  of  the  debt  in  this  case  i^ 
extremely  unsatisfactory.  It  comes  almost  entirely  froui 
the  mouth  of  the  debtor.  The  wife  is  profoundly  ignorant 
of  its'  amount,  and  the  husband,  if  he  knew,  has  withheld 
his  knowledge.    She  says  she  trusted  everything  to  her  boa- 
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band,  aiul  she  seems  neither  to  have  known  nor  eared  what 
he  did.  The  story  is,  that,  under  his  astute  managemont, 
an  investment  of  less  than  S1,000,  made  in  1882,  notwith- 
standing the  hazard  attending  repeated  changes,  lias  so 
wonderfully  increased  that  it  is  now  represented  by  lands 
and  mortgages  aggregating  a  value  of  over  820,000.  His 
control  over  her  property  has  been  absolute.  While  she 
has  been  the  owner  in  name,  he  has  been  so  in  fact,  so  far 
as  ownership  can  be  indicated  by  dominion  and  use.  While 
thus  managing  and  enlarging  her  estate,  it  is  said,  the  debt 
in  question  was  incurred.  As  already  stated,  its  amount  is 
not  given.  The  answer  says  he  was  "largely  indebted"  to 
her.  She,  in  stating  why  the  farm  was  conveyed  to  her, 
says :  "My  husband  had  used  some  money  of  mine,  and  he 
thought  that,  possibly,  after  we  got  on  the  farm,  and  all 
fixed  up,  w-e  might  make  a  home  there;  we  have  never 
stayed  long  in  any  one  place ;  he  had  used  some  money  of 
mine  that  had  come  from  the  sale  of  lots;  I  could  not  tell 
how  much;  I  will  have  to  refer  to  him."  And  he,  in  testi- 
fying upon  the  same  point,  says :  "  I  deeded  the  farm  to 
Diy  wife  because  T  owed  her  money  for  lots  exchanged  for 
Dther  properties,  the  title  to  which  I  took  in  my  own  name, 
md  also  for  money  belonging  to  her  which  I  had  used  for 
iny  individual  purposes ;  I  had  taken  title  to  these  proper- 
lies  in  my  own  name,  without  the  knowledge  of  my  wife, 
when  they  should  have  been  in  her  name."  This  is,  sub- 
stantially, the  whole  of  the  evidence  in  support  of  the  debt. 
tt  fails  to  prove  it.  It  is  so  general  and  indefinite  as  to 
?reate  suspicions.  Dolosus  ccrsatur  in  gcncrallbw'i,  l>ut,  con- 
ceding every  word  of  it  to  be  true,  Who  can  say  what  the 
debt  was?  Whether  the  deed  was  intended  to  pay  §100  or 
^1 0,000,  the  evidence  furnishes  no  hint.  It  proves  abso- 
lutely nothing.  But  I  think  it  is  painfully  obvious  that  the 
thing  now  called  a  debt  is  a  pure  invention,  having  no  foun- 
dation in  truth. 

What  are  the  facts  ?    For  more  than  ten  years  this  hus- 
band has  bought,  sold  and  exchanged  lauds  in  the  name  of 
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his  wife :  bis  jiulirnient  has  determined  what  contract 
should  he  made  and  wliat  should  not:  she  has  exercisitl 
neitlier  will  nor  choice :  he  has  received  evervihiriff.  kM 
everything,  and  paid  out  whatever  has  been  paid;  he  lias 
ker»t  no  aoov>unts,  rendered  none,  and  nevi::r  r».*irarJed  him- 
self  ;i>  arrv^untabk- :  under  his  adroit  management,  his  will's 
few  hundred  dollars  have  irrown  to  manv  thousands — she  is 
rieh  and  he  is  insolvent :  and  yet  the  claim  is,  that,  uj»oa  a 
fair  a  Ijustment  of  his  dealinirs  wiili  her  esrate,  he  wa>  fonnJ 
largely  iiulehted  to  her,  sufficient  to  absorb  his  whule  pro]^ 
ertv.  The  evitlence  will  not  warrant  such  a  deelaratiou  by 
thi-  '•« 'urt.  The  devd  to  Mrs.  Stiger  was  \\itbout  cun>iikr-- 
tion  a-  a^rainsr  eredit«-»rs,  and  must  therefore  be  adjulirtl 
voitl. 

Has  the  complainant  a  right  to  imj>each  the  validity  ff 
this  deed?  The  coven::nt  on  which  his  judgment  is  fou'i'lel 
was  made  on  Oetobcr  1-th,  1S71.  lis  breach  was  cxxjval 
with  its  exi>:enee :  and  the  complainant's  right  accrued  ^s 
so  »ii  as  the  eovenant  was  made.  ChipuaJn  v.  H'Ain'^^  ^ 
IT-'K  -*'.  His  damaiTe-  wv.re  certain  and  lixed.  beiiiiT  lin^" 
itv  .1  i:.t!exil'!y  t..>  t:.e  e  ':i?i-jvrat;i.«n  paid  and  inicresi,  .S:=<f- 
.-•    v.  //   •     .  4  11  \  lo.«:    HI  1.6  V.  ^-lin^cksoiK  Z  Or.  olo; 

JI    ':':<  V.  J!  '.ry„,  '2  JL»rr.  iVK}, 

t 

An  a.\oinr.*o.l;it;"n  eu«k»i*sor  is  a  debtor  from  the  ti:n^^'^ 
hi-  ond'Ts^iiient,  an^l,  th.niLrh  liis  liabilitv  at  the  outlet  is 
oiilv  0  'i:!iiu'v!it.  if  it  a^ierv.ards  Wcomes  abs*.dute.  be  '^ 
estecv....!  a  debtor  froui  its  date,  an  J  a  subseiiueut  volm- 
tarv  e  •nvoy;.!iee  by  iiil::  v»iU  lie  a.jud:^iMl  fraudulviit.  '."^• 
V.  >  ^  .^  'l  1  R''^\  :^l :  PJ.  \.  >  V.  iUni^n}*.  9  L\  £,  Or.  1??; 
^  r.  ■■■■■'   •./::',  10  r  E.  (;,-.V.:N. 

A  e^^iiting^^nt  debt.  l;k«.!y  to  Keome  absolute,  and  \vb:'i^ 

afrorwarvls  do<.s  beeonie  ;.bsoiUte.  is,  V»oth  on  prineiple  ^"'^ 

preeo«Kiit,  enough  to  furiiisli  a  motive  to  make  a  l'ra'J'!> 

lent  Ov^nvevanee  to  hinder  or  avoid  its  eventual  payn;tnt. 

l//v'  ••;/'■ /-  V.  Bo.uk  -f  P'off.i:^  7  Hmc,  lliy. 

A  ri:iht  to  dama^res  arisiui?  from  a  tort  is  within  thepri*- 
tection  of  the  statute  of  13  EUz..  ch.   5,  (Ra\   p.  +^» 
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§  12,)  and  a  conveyance  made  to  defeat  such  right  will  be 
set  aside.  Scott  v.  Ilartman^  11  C,  E,  Gr.  90 ;  Jackson  v. 
3Ii/ers,  18  Johns,  425 ;  Clapp  v.  Leatherbee^  18  Pick.  138 ; 
Fux  V.  mils,  1  Comi.  295. 

In  Jackson  v.  Seward,  5  Cow,  72,  it  was  held  that  a  cove- 
nant guaranteeing  that  a  judgment  was  collectible,  consti- 
tuted the  covenantee  a  creditor  of  the  covenantor  from  its 
date ;  but  this  view  was  repudiated  in  the  court  of  errors 
by  the  only  judge  who  discussed  the  question,  lie  said,  a 
covenant  which  simply  gives  a  right  of  action  in  the  future, 
in  case  it  is  not  performed,  does  not  constitute  the  cove- 
nantee a  creditor  of  the  covenantor  from  its  date,  and  that 
the  relation  of  creditor  and  debtor  cannot  exist  while  the 
covenant  is  unbroken.  Sncard  v.  Jackson,  8  Cow.  437.  In 
a  subsequent  case,  ( Van  Wyck  v.  Seward,  18  Wend,  384,) 
Judge  Bronson,  in  defining*  the  rights  of  the  parties  grow- 
ing out  of  the  samjQ  covenant,  said :  "  The  contract  of  a 
surety  only  creates  a  contingent  liability.  Until  the  princi- 
pal is  in  default,  it  is  uncertain  whether  an  action  will  ever 
accrue  against  the  surety.  The  drawer  of  a  bill  of  exchange 
is  only  bound  to  pay  it  upon  a  contingency  which  may 
never  happen ;  and  so  it  is  with  the  endorser  of  negotiable 
paper  of  all  kinds.  The  contract  of  indemnity  is  another 
case  where  an  action  may  never  accrue  upon  the  undertak- 
ing. In  these  and  all  other  cases  depending  upon  contract, 
the  person  to  whom  the  engagement  is  made  is'  as  much  a 
creditor  within  the  meaning  of  the  statute,  as  though  he 
had  a  debt  on  which  a  right  of  action  already  existed. 
There  is  no  reason  whv  he  should  not  be  entitled  to  the 
same  protection  in  the  one  case  as  in  the  other.  In  the 
language  of  Chief  Justice  Mellen,  in  ITow  v.  Ward,  4:  GrcenL 
195,  although  he  cannot  maintain  an  action  on  the  contract 
until  it  has  been  violated,  still  he  has  an  interest  in  the 
property  as  a  fund  out  of  wliich  his  debt  ought  to  be  paid." 

The  rule  deducible  from  the  cases,  as  stated  bv  the  edit- 
ors  of  American  Leading  Cases,  is  to  this  effect :  That  any  one 
liable  upon  a  contract,  expressed  or  implied,  though  only 
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contingently,  is  a  debtor  from  the  time  that  the  liability  is 
entered  into.  1  Am.  Lead.  Cas.  42.  In  Alabama,  a  cove- 
nant of  seizin  has  been  held  to  create  the  relation  of  cred- 
itor and  debtor  between  the  parties  from  its  date.  Ganmrd 
V.  Eslava,  20  Ala.  732. 

The  statute  must  be  liberally  construed.  It  is  intended 
to  discourage  fraud  and  promote  honesty.  The  court  must 
BO  apply  it  as  to  give  effect  to  its  fundamental  purpose.  At 
the  time  the  defendant  attempted  to  place  this  farm  beyond 
the  reach  of  those  who  could  maintain  actions  against  him, 
he  stood  liable  to  the  complainant  upon  his  solemn  cove- 
nant ;  the  amount  for  which  he  was  liable  was  fixed,  by  rule 
of  law,  with  as  much  certainty  as  if  it  had  been  expressed 
in  the  covenant,  and  the  complainant's  right  of  action  was 
as  perfect  as  it  would  have  been  had  it  rested  on  a  promise 
to  pay  a  sum  certain.  The  liability  was  absolute,  the  sum 
recoverable  certain,  and  the  right  of  action  perfect.  To  say 
that  the  holder  of  such  a  claim  is  not  a  creditor,  but  has 
merely  a  right  to  an  uncertain  compensation  for  an  injury, 
and  is  not,  therefore,  entitled  to  the  benefit  of  the  statute, 
would  be  a  distinction  quite  too  nice  for  a  rule  of  justice, 
especially  in  a  case  of  fraud. 

Although  Mrs.  Stiger  now  has  the  title  to  the  farm  in 
controversy,  she  does  not  hold  it  under  the  right  she 
acquired  from  her  husband.  After  she  obtained  title,  she 
conveyed  it  to  James  M.  Thompson,  and  he  subsequently 
reconveycd  it  to  her.  In  the  absence  of  proof  to  the  con- 
trary, he  must  be  considered  to  be  a  purchaser  in  good  faith 
for  value.  Her  title  now  stands  intrenched  in  the  virtue 
which  his  purchase  communicated  to  it,  and  is,  therefore, 
unassailable.  But  this  does  not  impair  the  complainants 
remedy ;  it  simply  renders  it  necessary  to  administer  relief 
by  another  method. 

The  farm,  at  the  time  it  was  conveyed  to  Mrs.  Stiger,  was 
worth  $22,000 ;  Mr.  Stiger  says  he  was  offered  that  sura  for 
it;  it  was  subject  to  a  mortgage  of  §12,500,  so  that  the 
value  of  the  interest  acquired  by  Mrs.  Stiger  was  $9,500. 
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That  sura,  then,  represents  the  value  of  the  property  con- 
veyed to  her  by  her  husband  in  fraud  of  his  creditors. 
Having  disposed  of  the  property,  she  must  answer  for  its 
sralue.  An  attempt  has  been  made  to  show  that  she  subse- 
quently lost,  by  bad  bargains,  all  she  acquired  by  the  con- 
veyance. The  proof  does  not  sustain  that  view;  and,  even 
if  it  did,  it  would  not  relieve  her  from  liability.  She  held 
the  property  as  trustee  of  her  husband's  creditors,  and  dealt 
with  it  at  her  peril.  A  fraudulent  grantee  cannot  repel  the 
claims  of  the  creditors  of  the  grantor,  by  simply  saying,  "  I 
have  lost,  by  imprudent  bargains  or  collusive  foreclosures, 
the  property  I  attempted  to  conceal,  and,  therefore,  I  am 
answerable  for  nothing." 

A  decree  will  be  advised  directing  the  defendants  to  pay 
the  complainant's  debt  and  the  costs  of  this  suit,  within 
twenty  days  after  service  of  a  copy  of  the  decree,  and,  in 
default  of  such  payment,  that  an  execution  shall  issue. 


The  Manganesb  Iron  Ore  Company 

V. 

Charles  W.  Trotter. 

While  in  more  matters  of  management  or  regulation  the  court 
nay  exercise  a  wide  discretion,  still,  where  the  rights  to  be  controlled 
^row  out  of  a  contract,  the  administration  or  regulation  must  conform 
.o  the  contract,  for  the  court  is  as  much  bound  by  the  contract  as  the 
parties  themselves. 


On  petition  by  defendant  for  change  in  the  plan  of  man- 
agement of  a  tunnel. 

Mr.  H.  W.  Parker  and  Mr.  C.  Parker^  for  defendant. 

Mr.  It.  Gilchrist  and  Mr.  B.  Williamson^  for  complainants. 
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The  Vice-Cuancellor. 

Tlie  rights  of  the  parties  to  this  controversy,  under  their 
several  contracts,  have  already  been  defined  bv  this  court. 
SUsby  V.  Trotter^  2  Stew.  228.  The  present  complainants 
claim  to  have  succeeded  to  the  rights  of  the  complainant  in 
the  original  cause.  For  present  purposes  that  claim  may 
be  assumed  to  be  true  without  prejudice  to  the  defendant 
The  rights  of  the  parties,  as  already  determined  by  the  judg- 
ment of  the  court  in  the  original  cause,  are:  First,  that 
both  parties  are  entitled  to  the  use  of  the  tunnel,  but  the 
right  of  the  complainant  is  subordinate  to  that  of  the  defend- 
ant; second,  that  until  the  complainant  is  able  to  furnish 
the  defendant  with  the  zinc  ores  he  is  entitled  to  under  the 
contract  of  April  28tli,  1874,  and  until  he  gives  him  notice 
of  his  election  to  do  so,  the  defendant  has  an  exclusive  right 
to  the  use  of  the  tunnel  so  long  as  his  operations  in  the  mine 
render  the  exclusive  use  of  the  tunnel  necessary  to  biro; 
third,  that  when  the  complainant  is  able,  and  has  notified 
the  defendant  of  his  election  to  mine  and  furnish  to  him  the 
zinc  ores  he  is  entitled  to  under  the  contract  of  Aj>ril  28th, 
1874,  ho  will  be  entitled  to  the  exclusive  use  of  the  tunnel 
for  the  pur[)Ose  of  furnishing  those  ores,  and  for  that  pur- 
pose only,  for  such  time,  in  each  year,  as  shall  be  necessary 
to  afford  him  a  fair  opportunity  to  furnish  to  the  dcfenJaut 
the  quantity  of  ore  deliverable  to  hiui  in  that  year;  fourth, 
that  at  all  times  when  the  defendant's  mining  operations 
do  not  render  the  exclusive  use  of  the  tunnel  necessary  to 
him,  the  complainant  shall  be  permitted  to  use  it  to  such 
extent  as  will  not  interfere  with  the  defendant's  use  of  it; 
fifth,  that  whenever  the  defendant  shall  suspend  work  tem- 
porarily, or  his  mining  operations  do  not  render  the  use  of 
the  tunnel  necessary  to  him,  the  complainant  shall,  for  such 
period  as  the  defendant  does  not  need  its  use,  have  the 
entire  use  of  the  tunnel. 

An  order  declaring  the  rights  of  the  parties  in  conformity 
to  the  foregoing  determination,  was  made  January  15th» 
1878,  and  immediately  thereafter  the  present  complainants, 
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and  also  the  complainant  in  the  original  cause,  gave  notice 
of  their  election  to  mine  and  furnish  the  zinc  ores  the 
defendant  is  entitled  to  under  the  contract  of  April  28th, 
1874.  On  the  23d  of  February,  1878,  a  manager  was 
appointed,  with  direction  to  permit  the  Manganese  Iron  Ore 
Company  to  have  the  exclusive  use  and  possession  of  the 
tunnel  and  other  mining  tools,  for  the  purpose  of  mining 
and  making  delivery  to  the  defendant  of  the  zinc  ores  ho 
was  then  entitled  to,  such  use  and  possession  to  continue 
only  for  such  period  of  time  as,  in  the  judgment  of  the 
manager,  was  reasonably  necessary  for  the  purposes  stated. 
The  manager  took  possession  March  14th,  1878.  Since 
then  the  complainants  have  mined  and  removed  over  four 
thousand  tons  of  franklinite,  and  about  one  hundred  and 
fifty  tons  of  zinc.  A  small  additional  quantity  of  zinc, 
estimated  by  the  manager  at  less  than  sixty  tons,  is  now 
accessible,  and  can  be  removed  in  a  few  days.  After 
that  is  removed,  before  any  other  zinc  can  be  safely  mined 
in  this  mine,  it  will  be  necessary,  in  the  judgment  of  the 
manager,  to  remove  a  quantity  of  franklinite  nearly  equal 
to  that  alreadv  removed.  The  defendant  asks  that  the 
further  removal  of  franklinite  by  the  comphiinants  be 
arrested,  and  that  he  be  let  in  at  once  to  the  mine  and 
remove  the  quantity  he  is  authorized  to  take.  His  contract 
of  September  14th,  1876,  grants  him  the  right  to  mine  and 
take  "from  either  side  of  the  tunnel  constructed  by  him," 
forty  thousand  tons  of  franklinite.  There  can  be  no  doubt 
that  the  franklinite  now  being  removed  is  the  very  ore 
covered  by  his  contract,  and  which  he  and  his  licensers  had 
in  mind  when  the  contract  was  made.  His  license  is  not  a 
roving  privilege,  giving  him  a  right  to  take  the  ore  wher- 
ever he  can  find  it,  nor  does  it  confer  upon  his  licensers  a 
paramount  right  to  that  found  on  either  side  of  the  tunnel, 
nor  power  to  compel  him  to  explore  elsewhere  on  the  terri- 
tory covered  by  his  license  for  his  forty  thousand  tons.  The 
affidavits  before  the  court  on  this  application  render  it  quite 
certain  that  the  quantity  of  franklinite  remaining  on  either 
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side  of  the  tunnel,  as  at  present  constructed,  is  less  than  the 
defendant  is  entitled  to.  When  the  manager  was  appointed, 
the  court  believed  the  mine  or  excavation  then  opened  con- 
tained many  hundred  thousand  tons  of  franklinite.  The 
bill  and  affidavits  were  understood  to  represent  that  to  be 
the  lact.  The  affidavit  of  the  person  who  had  superin- 
tended all  the  mining  operations  of  the  complainant,  stated 
that  he  had  "stripped  and  exposed  to  view,  in  a  space  of 
one  hundred  and  ten  feet  in  length,  above  the  tunnel,  at 
least  from  sixty  to  seventy  thousand  tons  of  franklinite." 
It  is  now  clearly  demonstrated  that  the  direction  to  the 
manager  was  based  on  an  erroneous  estimate  of  the  quantity 
of  franklinite  then  accessible  from  the  tunnel,  and  that  if 
the  complainants  are  continued  in  the  exclusive  possession 
of  the  tunnel,  and  permitted  to  mine  and  remove  the  frank- 
linite necessary  to  be  removed  to  reach  the  zinc,  so  that  it 
may  be  safely  and  properly  mined,  the  defendant's  right  to 
take  forty  thousand  tons  of  franklinite,  at  the  point  where 
it  is  first  found,  on  either  side  of  the  tunnel,  will  be  at  least 
partially  defeated.  As  already  stated,  the  direction  to  the 
manager  was  given  under  the  belief  that  the  deposit  of 
franklinite  was  very  large,  and  it  was  also  believed  that  the 
removal  of  so  much  of  it  as  was  necessary  to  render  the  zinc 
easily  accessible,  even  if  it  reached  fifteen  or  twenty  thou- 
sand tons,  would  not  in  the  slightest  degree  impair  the 
defendant's  right,  for,  even  after  removal  of  that  quantity,  it 
was  supposed  much  more  would  still  remain  than  he  was 
authorized  to  take.  Against  this  method  of  management 
no  objection  suggested  itself  to  the  court  except  the  delay 
that  would  ensue  to  the  defendant  in  working  under  hife 
lir-onse,  but  as  that  could  continue  only  for  a  short  time,  and 
lis  it  did  not  appear  that  he  had  made  a  market  for  a  single 
ton  of  franklinite,  it  did  not  seem  possible  that  he  could 
suffer  very  serious  injury.  But  the  facts  now  before  the 
court  very  materially  change  the  condition  of  aflTairs.  Less 
than  forty  thousand  tons  of  franklinite  remain;  by  the 
judgment  of  the  court  the  defendant  has  the  superior  right 
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to  the  use  of  the  tunnel,  for  the  purpose  of  mining  and 
removing  that  quantity  of  ore,  on  condition  that  he  works 
the  mine  to  the  full  extent  of  its  capacity;  the  complainants 
were  given  the  exclusive  use  of  the  tunnel  for  the  purpose 
of  mining  zinc  for  the  defendant,  and  for  that  purpose  only, 
but,  as  a  matter  necessarily  incidental  to  the  accomplish- 
ment of  that  purpose,  they  have  been  permitted  to  mine  and 
remove  franklinite.  A  further  exercise  of  this  incidental 
right  will  materially  diminish  the  quantity  of  ore  the  defend- 
ant has  the  paramount  right  to  take  by  means  of  the  tunnel, 
lu  view  of  these  facts,  it  is  plain  a  continuance  of  the  pres- 
ent plan  of  management  will  deprive  the  defendant  of  the 
benefit  of  both  his  contract  and  the  judgment  of  the  court. 
That  cannot  be  permitted.  The  court  must  protect  and 
preserve,  and  neither  withhold  or  destroy,  nor  permit  to  be 
withheld  or  destroyed. 

The  complainants  offer  to  furnish  the  defendant  with  half 
the  quantity  of  franklinite  he  is  authorized  by  his  contract 
to  take,  on  being  paid  or  credited  with  the  cost  of  mining 
on  what  they  owe  the  defendant  for  constructing  the  tunnel. 
An  offer  of  the  whole  quantity,  on  the  condition  named, 
would  seem  to  be  manifestly  fair ;  if  tliat  was  the  offer,  and 
the  court  had  power  to  make  a  new  contract  for  the  parties, 
I  would  be  inclined  to  coerce  the  defendant's  acceptance ; 
but  the  right  and  liberty  of  making  contracts  belong  alone 
to  the  parties.     While  it  is  true  this  is  purely  a  matter  of 
administration  or  regulation,  and  the  court  may  therefore 
exercise  a  wnde  discretion,  still,  it  must  also*  be  observed,  it 
is  an  administration  or  regulation  of  rights  secured  by  con- 
tract, and  that  the  court  is  as  much  bound  by  the  contracts 
as  the  parties  themselves.     A  right  to  mine  and  furnish 
^inc  was  reserved,  and  may  therefore  be  exercised;  a  right 
to  mine  and  furnish  franklinite  was  not  reserved,  and  can- 
not, therefore,  be  exercised,  even  under  the  authority  of  the 
court,  unless  it  has  power  to  ingraft  a  new  provision  upon 
the  contract  against  the  will  of  one  of  the  parties.    No  depart- 
ment or  agency  of  government  possesses  any  such  power. 
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An  order  will  be  advised  directing  the  manager  to  have 
the  zinc  now  accessible  mined  and  removed  as  soon  as  it  can 
be  done,  and,  immediately  thereafter,  permit  the  defendant, 
at  all  times  when  his  mining  operations  render  the  exclusive 
use  and  possession  of  the  tunnel  and  other  mining  tools 
belonging  to  him  necessary  to  him,  to  have  the  exclusive 
use  and  possession  thereof  for  the  purpose  of  mining  and 
removing  IVanklinite,  until  a  sufficient  quantity  of  franklin- 
ite  shall,  in  the  judgment  of  the  manager,  have  been 
removed  to  make  it  safe  and  proper  to  mine  and  remove 
zinc,  when  the  complainants  shall  again,  if  they  desire,  be 
permitted  to  have  the  exclusive  use  of  the  tunnel,  so  far  as 
may  be  necessary,  for  the  purpose  of  mining  and  removing 
zinc  for  the  defendant.  The  defendant's  use  and  possession 
of  the  tunnel  must  be  such  only  as  were  awarded  to  him  by 
the  order  of  January  15th,  1878,  and  the  complainants  will 
have  a  right  to  use  it  when  the  defendant  does  not  require 
the  use  of  it,  or  when  their  use  of  it  will  not  interfere  with 
the  defendant's  use  of  it. 


The  Long  Branch  Commissioners 

V. 

The  West  End  Railroad  Company. 

1.  A  railroad  constructed  under  the  general  railroad  law  may  con 
nect  with  another  railroad  at  a  point  where  there  is  neither  town,  city 
nor  village. 

2.  Both  terminal  points  of  a  railroad,  constructed  for  the  purpose  of 
forming  a  connection  between  existing  roads,  may  be  in  the  same 
town,  city  or  village. 

3.  A  railroad  constructed  under  the  general  railroad  law  may  l»^* 
fully  occupy  a  public  highway  to  the  extent  of  a  reasonable  necetfity* 

4.  A  complainant  is  not  entitled  to  a  preliminary  injanction  wben 
the  right  on  which  he  founds  his  claim  is,  as  a  matter  of  law,  unsettlett 
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On  motion  for  injunction,  heard  on  bill,  answer  and  aflBl- 
davits. 

Mr.  J.  S.  Applegate  and  3Ir.  Jacob  Vanatta,  for  motion. 

Mr.  S.  H.  Jones  and  3Ir.  William  Walter  Phelps,  contra. 

The  Vice-Chancellor. 

The  defendants  are  a  corporation  formed  under  the  gen- 
eral railroad  law.  They  acquired  corporate  powers  for  the 
purpose  of  constructing  a  railroad  from  a  point  in  the  line 
of  the  Long  Branch  and  Sea  Shore  Railroad  to  a  point  in 
the  line  of  the  New  York  and  Long  Branch  llailroad,  and 
thus  connect  the  two  roads.  The  proposed  road  is  about 
two  miles  long,  and  both  its  terminal  points  are  within  the 
territorial  limits  of  the  town  of  Long  Branch.  The  com- 
plainants seek  to  enjoin  the  construction  of  the  proposed 
road,  first,  because,  they  say,  no  corporation  formed  under 
the  general  railroad  law  is  authorized  to  construct  a  road 
where  both  of  its  termini  are  within  the  limits  of  the  same 
town,  city  or  village ;  and,  second,  because  this  road,  as  now 
located,  will  occupy  certain  public  highways  to  an  unneces- 
sary or  unreasonable  extent. 

Roads  less  than  ten  miles  in  length  are  clearly  authorized. 
The  first  section  enacts  that,  in  case  a  proposed  road  is  less 
than  ten  miles  in  length,  any  number  of  persons  not  less 
than  seven  may  form  a  company  for  the  purpose  of  con- 
Btructing  it.  {Rev.  p.  925.)  Public  use  or  benefit,  and  not 
extent  or  length,  is  the  essential  test.  The  language  which 
Furnishes  the  basis  of  the  first  ground  taken  by  the  com- 
plainants is  found  in  the  eleventh  section.  {Rev.  p.  927.)  That 
Jection  authorizes  a  corporation  formed  under  the  act  to 
construct  railroad  between  the  points  named  in  its  articles 
>f  association,  commencing  at  or  withiyi,  and  extending  to  or  into, 
tny  tovm,  city  or  village  named  as  the  place  of  the  termini  of  such 
^oad.  It  is  contended  that  these  words  plainly  mean  that 
iach  terminus  must  be  at  or  within  a  different  town,  city  or 
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village ;  in  other  words,  that  the  road  must  commence  at  or 
within  one  town,  city  or  village,  and  extend  to  or  into 
another  town,  city  or  village.  The  direction  is  in  the 
disjunctive.  The  road  may  commence  either  at  or  within, 
and  extend  either  to  or  into,  a  town,  city  or  village.  A  road 
commencing  at  a  point  in  the  western  houndary  of  the  city 
of  Newark,  and  extending  to  the  city  hall,  would  be  located 
strictly  in  accordance  with  the  letter  of  the  act.  It  would 
commence  at  a  city  and  extend  into  a  city.  It  is  true,  it 
would  not  commence  at  one  city  and  extend  to  or  into 
another,  but  the  law  does  not  say  that  it  shall,  but  simply 
that  it  shall  commence  at  and  extend  into  a  city.  I  am 
unable  to  see  a  plain  design  in  these  words  to  restrict  the 
termini  of  a  road  constructed  under  this  act  to  two  differ- 
ent towns,  cities  or  villages. 

But  this  is  not  the  only  part  of  this  statute  to  be  consid- 
ered. In  construing  it,  all  parts  of  it  bearing  on  tbe  ques- 
tion in  hand  must  be  kept  in  view,  and  it  must  be  so 
interpreted  as  that  all  parts  of  it  shall  have  effect.  The 
twenty-third  section  expressly  declares  that  a  corporation 
whose  road  shall  be  constructed  under  this  law  shall  have 
the  right  to  connect  its  road  with  any  railroads  within  tliis 
state  or  any  other  state.  The  sole  purpose  of  the  acquisi- 
tion of  corporate  functions  by  the  defendants  was  to  build  a 
connecting  road  between  two  existing  roads.  Such  purpose 
is  specially  legalized.  A  junction  with  a  foreign  road  at  or 
within  a  town,  city  or  village,  on  many  portions  of  one 
boundary,  is  impossible.  To  construe  the  statute  as  requir- 
ing it  would  defeat  one  of  its  plainly-declared  objects.  The 
highest  tribunal  of  the  state  has  declared  that  a  junction  or 
connection  may  be  made  at  a  point  where  neither  town,  city 
nor  village  exists. 

Judge  Dixon,  speaking  for  the  whole  bench  of  the  court 
of  errors  and  appeals,  in  Atfy-Gen.  v.  Delaware  aiid  Bowd 
Brook  R.  R.  Co.,  12  C.  E.  Gh\  645,  says :  "For  the  purpose 
of  exercising  the  rights  plainly  intended  to  be  conferred  by 
the  twenty-third  section,  the  legislature,  in  my  judgment 
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>werccl  corporations  to  locate  and  construct  railroads 
een  places  designated  in  their  articles  of  association 
•  than  towns,  cities  or  villages."  The  connection  sought 
e  made  in  the  case  just  cited  was  with  a  road  con- 
ted  under  the  authority  of  a  foreign  state,  but  the  right 
iinect  with  roads,  both  without  and  within  the  state,  is 
jrred  in  the  same  sentence,  and  by  the  same  words,  and 
ulc  of  construction,  therefore,  must,  necessarily,  be  the 
J  in  both  cases. 

{Q  complainants'  first  ground,  in  my  opinion,  is  not  well 
1,  but,  even  if  the  defendants'  authority  to  construct 
road  could  be  considered  doubtful,  the  existence  of  such 
►t  would  be  fatal  to  the  complainants'  claim.  A  com- 
lant  is  not  in  a  position  to  ask  for  a  preliminary  injunc- 
when  the  right  on  which  he  founds  his  claim  is,  as  a 
er  of  law,  unsettled.  Citizens  Coach  Co,  v.  Camden  Horse 
?.  Cb.,  2  Steic,  304;  AW y- Gen,  v.  Delaicare  and  Bound 
k  JR.  Ji,  Co,^  12  C,  E,  Gr,  24;  Haelcensack  Improvement 
mission  v.  N.  J,  Midland  li.  H,  Co,,  7  C,  E.  Gr,  94.  The 
;>lainants'  right  to  invoke  the  exercise  of  the  prohibitory 
3r  of  the  court,  at  this  stage  of  their  suit,  depends 
'cly  upon  the  defendants'  want  of  authority.  If  tlrat 
tion  has  already  been  determined  against  the  defend- 
by  the  judgment  of  the  appropriate  tribunal,  or  must 
ccording  to  settled  legal  principles,  the  complainants 
as  a  matter  of  clear  right,  entitled  now  to  the  aid  of  the 
t,  but  not  otherwise.  No  such  determination  has  been 
e.  Tlie  complainants'  right  is  undetermined  and  in 
>t,  and  they  cannot,  therefore,  have  the  remedy  they 
until  they  have  lirst  establislicd  their  right. 
:lo  not  think  the  matter  of  fact  on  which  the  complain- 
'  second  claim  to  relief  rests,  is  sufficiently  established 
ustify  the  allowance  of  a  preliminary  injunction.  It 
lot  be  doubted  that  the  defendants,  in  the  construction 
:ieir  road,  have  a  right  to  occupy  the  highways  to  the 
nt  of  a  reasonable  necessity.  Morris  and  Essex  Ji.  Ji. 
V.  Citj/  of  Newarky  2  Stock.  352;  AtCy-Gen.  v.  Montis  and 
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Essex  B.  R.  Co.,  4  C.  E.  Gr.  386  ;  Nncark  and  Xew  York  R. 
a,  Co,  V.  Cih/  of  Xeicark,  8  C  E.  Gr,  522.  Such  right  may 
arise  by  implication.  Tbe  complainants  allege  that  the 
occupation  by  the  defendants'  road  of  certain  streets  of 
Long  Branch  will  exceed  this  limit,  while  the  defendants 
say  that  the  location  of  their  road,  at  the  point  of  contest, 
has  been  carefully  and  judiciously  made,  and  so  as  to  do  as 
little  damage  to  the  streets  as  can  be  done  if  the  line  of 
their  road  is  made  reasonably  direct.  The  main  point  of 
the  contest  is  at  the  crossing  of  a  street  called  Second 
avenue.  The  defendants  say,  in  order  to  construct  their 
road  skillfully  and  properly,  it  must  cross  this  street  longi- 
tudinally, while  the  complainants  insist  it  should  cross  at  a 
right  angle,  and  that  the  curve  necessary  to  be  made  to  do 
BO  will  be  neither  unusual  nor  objectionable.  It  \vill  thus 
be  seen,  the  point  in  dispute  presents  simply  a  question  in 
engineering,  which  must  be  decided  almost  exclusively  on 
the  evidence  of  experts.  This  was  the  view  expressed  by 
the  chief  justice  in  the  case  last  referred  to.  The  material 
now  before  the  court  for  the  guidance  of  its  judgment  on 
this  point,  is  exceedingly  scanty.  One  expert  on  each  side 
has  expressed  an  opinion  under  oath — they  are,  of  course, 
somewhat  conflicting — but  neither  is  supported  b}'  sufficient 
reasons  to  make  it  the  fit  basis  of  a  judicial  determination. 
It  is  enough  to  say,  I  am  not  satisfied  the  defendants'  road 
will  occupy  or  encroach  upon  any  part  of  the  highways 
under  the  supervision  of  the  complainants  to  an  unreason- 
able or  unnecessary  extent. 
An  injunction  must  be  denied. 
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THE  STATE  OF  NEW  JERSEY, 


MAT  TERM,  1878. 


Theodore  Runyon,  Esq.,  Ordinary. 


In  the  matter  of  the  admission  to  probate  of  a  paper 
writing  purporting  to  be  the  will  of  Edward  Evans, 
deceased,  late  of  Burlington  county. 

1.  The  statute  (Rev,  p.  755,  §  16,)  provides  that  "no  will  shall  be 
proved  before  the  ordi'.iary  or  surrogate  until  after  ten  days  from  the 
death  of  the  testator."  E.  died  on  December  19th,  1877.— iZeW,  that 
the  probate  of  his  will  and  the  issuing  of  letters  testamentary  thereon 
on  December  29th,  1877,  were  erroneous  ;  they  ought  not  to  have  been 
granted  until  after  that  day. 

2.  The  caveators  applied  to  the  orphans  court  for  an  order  setting 
aside  the  probate  and  letters,  which  was  refused.  On  appeal  from  this 
order  of  refusal  the  proceedings  of  the  orphans  court  were  affirmed. — 
Held,  that  the  orphans  court  can  review  the  surrogate's  acts  only  by 
appeal.    (Rev,  p.  791,  §  174.) 

On  appeal  from  the  decree  of  the  orphans  court  of  Bur- 
lington county. 

Mr.  C.  S.  SeCy  for  appellants. 
Mr.  J.  Flemmingy  for  respondents. 
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TuE  Ordinary. 

Edward  P^vans  died  on  the  19th  of  December,  1877. 
On  the  29th  of.  that  month  a  paper,  purporting  to  be  his 
last  will  and  testament,  was  admitted  to  probate  by  the  sur- 
rogate of  the  eounty  of  Burlington,  who  then  issued  letters 
testamentary  thereon.  No  caveat  had  then  been  filed 
against  admitting  it  to  probate.  Subsequently  various 
caveats  were  tiled,  and  the  caveators  applied  to  the  orphans 
court  of  that  county  for  an  order  setting  aside  the  probate 
and  revoking  the  letters.  That  application  was,  on  the  9th 
of  February,  1878,  denied.  From  the  order  denying  it,  an 
appeal  was  taken  to  this  court. 

The  questions  presented  for  decision  are,  whether,  in 
view  of  the  fact  that  the  testator  died  on  the  19th  of  the 
month,  the  admission  of  the  paper  to  probate  on  the  29th  ot 
that  month  was  contrary  to  law ;  and  whether  the  denial,  by 
the  orphans  court,  of  the  application  to  set  aside  the  pro- 
bate and  revoke  the  lettei-s,  was  erroneous. 

As  to  the  iirst  question  :  The  sixteenth  section  of  the 
orphans  court  act,  as  it  stood  before  the  revision  {yix,  D^S' 
G48),  provided  that  the  surrogate  of  each  county  should 
*' take  the  depositions  to  wills,  administrations,  inventories, 
and  administration  bonds  in  case  of  intestacy,  and  issue 
thereon  letters  testamentary  and  of  administration."  It 
concluded  with  the  }>roviso  that  no  surrogate  should  pro- 
ceed to  prove  any  will  iintil  ten  dcn/s  from  the  death  of  tht 
testator.  By  the  revision  it  is  enacted  in  lieu  of  the  provi:^), 
that  no  will  shall  be  proved  before  the  ordinary  or  surrogate 
loitU  after  ten  days  from  the  death  of  the  testator,     {Rev.  p.  755.) 

The  industry  of  the  counsel  of  the  parties  has  presented 
to  iho  court  very  many  of  the  decisions  on  the  subject  of 
the  computation  of  time.  They  are,  it  is  unnecessary  to 
remark,  conHicting,  and  they  furnish  neither  rule  nor 
precedent  by  which  the  method  of  computation  in  this  case 
should  be  governed. 

In  Griffith  v.  Bofjert,  18  //or;.  158,  a  case  on  which  much 
reliance  was  placed   by  the   respondent's  counsel  on  the 
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hearing,  the  court  said  :  "  It  would  be  tedious  and  unprofit- 
able to  attempt  a  review  of  the  very  numerous  modern 
decisions,  or  to  lay  down  any  rules  applicable  to  all  cases. 
Every  case  must  depend  on  its  own  circumstances."     It 
then  proceeded  to  illustrate  this  view  by  saying  that,  when 
the  construction  of  the  language  of  a  statute  is  doubtful, 
courts  will  always  prefer  that  which  will  confirm  rather 
than  destroy  any  bona  fide  transaction  or  title;    that  the 
intention  and  policy  of  the  enactment  should  be  sought  for 
and  carried  out,  and  that  courts  should  never  indulge  in 
nice  grammatical  criticism  of  prepositions  or  conjunctions 
in  order  to  destroy  rights  honestly  acquired.     That  was  a 
case  where  a  sale  had  been  made  under  execution  of  the 
lands  in  Missouri  of  a  deceased  debtor.     The  law  of  that 
state  prohibited  it  from  being  done  until  after  the  expiration 
of  eighteen  months  from  the  date  of  the  letters  of  adminis- 
tration upon   the  estate  of  the  debtor.     The  letters  were 
dated  on  the  1st  of  Kovcmber,  1819,  and  the  sale  took  place 
on  the  1st  of  May,  1821.     It  was  held  that,  in  computing 
the  time,  the  terminus  a  quo  should  be  included.     The  court 
said  there  was,  in  that  case,  no  reason  for  departing  from 
the  general  rule  and  popular  usage  of  treating  the  day  from 
which  the  term  is  to  be  calculated,  or  "  ternunas  a  quo^^'  as 
inclusive ;  and,  after  stating  the  object  of  the  legislature  in 
making  the   provision,  added :   "  The  construction  which 
would  exclude  the  day  of  the  date  is  invoked,  not  to  avoid 
a  forfeiture  or  confirm  a  title,  but  to  destroy  one  obtained 
by  a  purchaser  in  good  faith,  under  the  sanction  of  a  public 
judicial  sale.     If  the  statute  in  question  were  one  of  limita- 
tion, whereby  the  remedy  of  the  creditor  would  have  been 
lost  unless  execution  had  issued  and  sale  been  made  within 
the    eighteen    months,   probably   a    diflTerent   construction 
might  have  prevailed."     It  will  be  seen,  then,  that  the  case 
furnishes  neither  rule  nor  precedent  for  the  case  in  hand. 

The  object  of  the  provision  under  consideration  is  obvi- 
ous. It  was  to  give  to  persons  interested  in  contesting  the 
admission  of  a  will  to  probate,  reasonable  opportunity  to  da 
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80.  The  legislature  regarded  ten  days  from  the  death  of  tlie 
testator  as  reasonable  time,  and  it  intended  that  a  caveat 
filed  within  the  ten  days  should  prevent  the  surrogate  from 
admitting  the  will  to  probate.  The  language  of  the  statute 
is  so  clear  and  explicit  that  there  is,  indeed,  no  room  for 
any  other  than  the  most  obvious  construction.  By  the 
terms  of  the  proviso  in  the  act  as  it  stood  before  the  revi- 
sion, a  will  could  not  lawfully  be  admitted  to  probate  at  an 
earlier  day  than  the  tenth  after  the  day  of  the  death  of  the 
testator.  By  the  revision  it  is  provided  that  a  will  sliall  not 
be  admitted  to  probate  until  after  the  period  of  ten  days 
shall  have  elapsed  from  the  day  of  the  death  of  the  testator. 
In  computing  the  ten  days  from  the  death,  the  day  on 
which  that  event  occurred  is  to  be  excluded.  Thome  v. 
Mosher^  5  C.  E,  Gr.  257.  The  statute  as  it  now  stands 
revised,  declares  that  the  will  shall  not  be  admitted  to  pro- 
bate until  after  the  ten  days. 

In  the  case  under  consideration,  the  testator  died  ou  the 
19th  of  the  month.  The  29th  was  ten  days  from  that  time. 
The  will  could  not  lawfully  be  admitted  to  probate  until 
after  the  ten  days ;  that  is,  it  could  not  lawfully  be  admitted 
to  probate  until  after  the  29th.  The  admission  of  the  will 
to  probate  on  the  29th  was,  therefore,  illegal,  and  the  pro- 
bate would,  for  that  cause,  in  a  proper  proceeding,  be  set 
aside.  In  re  Little's  lo'dl^  referred  to  in  Tenbrook  v.  McCd^h 
5  Hal  336. 

This,  however,  is  not  a  proper  proceeding  for  the  pur- 
pose. The  application  was  made  to  the  orphans  court  tc 
set  aside  the  probate  and  revoke  the  letters  by  means  of  a 
rule  on  the  executrix  to  show  cause,  and  not  by  appeal 
The  one  hundred  and  seventy-fourth  section  of  the  orphans 
court  ^ct  {Bei\  p.  791)  provides  that  proceedings  of  surro- 
gates respecting  the  probates  of  wills  shall  be  subject  to 
appeal  to  the  orphans  court  by  any  person  interested,  or 
other  person  representing  him,  and  to  proceedings  thereon, 
as  if  the  will  had  not  been  proved.  The  orphans  court  had 
no  power  over  the  subject  of  the  application  in  question, 
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except  when  brought  before  it  in  the  method  provided  by 
Ja,\v — by  appeal. 

It  was  said,  in  Quidortv.  Pergemix,  3  C.  E.  Gr.  472, 477,  that 
tile  proceedings  of  the  surrogate,  in  admitting  a  will  to  pro- 
^^te,  are  those  of  a  regularly-established  court,  and  are  to 
^^  treated  accordingly,  and  that  they  can  only  be  reviewed 
^y  appeal. 

''  If,"  said  the  court  in  Jiyno  v.  Bi/no,  12  C.  E.  Gr,  522, 

t:he  probate  be  irregular  or  voidable  for  any  cause,  the  rem- 

^^y  is  by  appeal,  or  by  proceeding  for  the  revocation  of  the 

*^ otters  testamentary.      The  decree  of  the  surrogate,  until 

^^versed,  is  both  conclusive  and  final."     The  court,  in  that 

^5186,  also  said  that,  by  the  grant  of  probate,  the  power  of 

^lie  surrogate  is  exhausted,  and  his  jurisdiction  over  the 

Subject  matter  is  at  an  end. 

Whether  the  surrogate  may  review  and  set  aside  his 
clecree  when  unlawfully  made,  as  in  the  present  case,  and 
Xvhere  it  has  been  made  through  fraud  or  imposition  prac- 
ticed upon  him,  it  is  not  necessary  now  to  consider. 

The  appellant's  counsel,  to  support  the  proceedings  in 
this  case,  cited  the  case  of  Morris  v.  Morris^  1  Harr,  52G, 
and  the  cases  therein  referred  to.  It  is  enough  to  say,  in 
reference  to  them,  that  when  the  adjudications  therein  were 
made,  there  was  no  appeal  from  the  surrogate  to  the 
orphans  court  in  the  matter  which  were  the  subject  of 
those  adjudications.  And  so,  too,  when  the  appeal  in  the 
matter  of  Clemenfs  Appeal,  10  C.  E,  Gr.  508,  was  taken,  no 
appeal  had  been  given  to  the  orphans  court  from  the  order 
of  the  surrogate  granting  letters  of  guardianship.  Such 
appeal  has  since  been  given.     {Bev.  p.  791.) 

The  decree  of  the  orphans  court  will  be  affirmed,  with 
costs. 
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Randal  S.  Blackwkll  and  others,  appellants, 

LucRETiA  A.  F.  Blackwell  and  others,  executors, 

respondents, 

1.  Exceptions  by  creditors  to  an  executors  account  must  betaken 
in  the  manner  i)rovided  by  statute.     (/j*a'.,  Orphans  Courts  §§  80-^.) 

2.  In  selling  their  testator's  real  estate,  the  executors  allowed  the 
widow,  who  was  one  of  tlio  executors,  to  fix  arbitrarily  and  retain  out 
of  the  ])urchase-m(>nev  the  amount  claimed  bv  her  as  the  value  of  her 
dower.  Such  amount  being  in  excess  of  the  true  value  of  her  dower,— 
Ileld^  that  they  must  account  for  the  difterenoe. 

3.  The  executrix,  by  collusion  with  the  auctioneer,  Imught  part  of 
the  personalty  at  less  than  it  would  have  brought  if  fairly  sold.— //^» 
that  tlie  executors  must  account  for  the  ditference  between  the  price 
I)aid  by  her  for  the  i)roperty  at  the  auction  and  the  inventory  valua- 
tion thereof. 


On  appeal  from  decree  of  Hunterdon  orphans  court 

Mr,  li,  S.  Kuhl  and  Mr.  G.  A.  Allen,  for  appellants. 
31r,  II,  A.  Flack  and  Mr,  J,  T,  Bird,  for  respondents. 

The  Ordinary. 

Tlie  petition  of  appeal  presents  various  subjects  for  adju- 
dication, all  of  which,  except  those  upon  which  I  am  al>out 

• 

to  pass,  have  been,  by  consent  of  the  counsel  of  the  parti^^ 
at  the  hearin<^  of  the  appeal,  withdrawn  from  consideration. 
AuiTustus  Blackwell,  late  of  the  countv  of  Hunterdon,  l^J" 
his  will  nuide  on  the  7th  of  January,  1874,  after  directing 
that  his  debts  and  funeral  expenses  be  paid,  gave  to  hiswifr 
(whom,  and  his  brother  Bloomfield,  he  appointed  executors 
of  his  will)  any  of  the  household  furniture  in  his  hou&e 
which  she  might  need  for  housekeeping,  any  cow  she  migh^ 
select  from  his  herd,  and  the  sum  of  $200.  lie  then  gave 
to  his  daughter,  Annie  M.  Blackwell,  the  set  of  bed-room 
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furniture  which  was  then  in  her  room,  a  cow,  and  the  sum 
of  $300.     To  his  son  Charles  he  gave  the  buggy  wagon 
which  the  former  was  accustomed  to  use,  the  harness  wbich 
he  used  with  it,  and  a  colt,  to  be  selected  by  Cliarles  from 
the  testator's  stock  of  horses;  and  also  the  sum  of  $200, 
and  the  testator's  wearing  apparel.     lie  gave  the  residue 
of  his  estate  to  his  wife  and  tw^o  children,  in  equal  shares, 
and  provided  that  his  executors  should  advertise  his  real 
estate  to  be  sold  at  private  sale  for  a  year,  if  it  should  not 
be  sooner  sold;  and  directed, that,  if  it  should  not  be  sold 
at  the  expiration  of  the  year,  they  should  sell  it  at  public 
Bale.     His  personal  property  consisted  of  his  household  fur- 
niture and  the  stock,  &c.  on  his  farm,  and  some  pecuniary 
claims.     His  real  estate  consisted  of  the  farm  of  abolit  two 
hundred  acres  on  which  he  lived  (which  appears  to  have 
l)een  mortgaged  for  more  than  its  value),  a  tavern  property 
of  about  seven  acres,  and  two  houses  and  lots.     The  exec- 
Titors  sold  the  personal  property  at  public  auction,  part  of  it 
on  the  10th  of  March,  1874,  and  the  rest  subsequently. 
They  also  sold  the  real  estate  at  public  auction ;  the  tavern 
property  and  the  houses  and  lots  on  the  21st  of  November, 
1874,  and   the   farm   on   the   3d   of  December  following, 
^hen  the  first  sale  of  personal  property  took  place,  the 
executors  were  not  aw^are  that  the  estate  was  insolvent,  as  it 
proved  and  was  afterwards  duly  declared  to  he.    The  second 
sale  of  the  personal  property  took  place  in  February,  1875, 
after  it  had  been  ascertained  that  the  estate  was  insolvent. 
Much  of  the  controversy  between  the  parties  has  arisen  in 
reference  to  that  sale  and  the  sfile  of  the  real  estate. 

The  possession  of  the  farm  was  delivered,  on  the  1st  of 
April,  1874,  to  Mrs.  Vanderveer,  holder  of  the  third  mort- 
gage (which  was  for  $4,000  and  interest)  thereon,  as  mort- 
gagee thereof.  She  and  her  husband  leased  it  to  Mrs. 
Blackwell,  the  executrix,  for  one  year  from  that  time  at  the 
rent  of  $280,  the  interest  for  a  year  on  Mrs.  Vanderveer's 
mortgage.  The  property  was  sold,  as  before  stated,  on  the 
8d  of  December,  1874.     Though  it  was,  by  consent  of  the 
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mortgagees  and  Mrs.  Blackwell,  sold  free  of  all  encura- 
brauee  by  mortgage  or  of  dower,  the  sale  was  subject  to 
Mrs.  Blaekweirs  right  as  tenant  to  enter  upon  the  property, 
take  care  of,  harvest  and  thresh  and  remove  the  then  grow- 
ing crop  of  winter  grain.  The  property  brought  at  the  sale 
$13,833.50.  It  was  bought  by  Henry  C.  Riuearsou.  The 
principal  of  the  mortgages  on  it  amounted  to  $15,000. 

The  appellants  allege  that  the  executors  retained  out  <^^ 
the  proceeds  of  the  sale,  among  other  sums,  for  cxpeu8i3«i 
&c.,  $20   for   auctioneer's   fees   for  selling   the  farm,  am*^ 
$399.21  for  their  commissions  on  the  amount  at  which  t^^^ 
property  was  sold,  and  they  therefore  object  to  the  alio  "^^'' 
ance  of  a  credit  of  $20  for  auctioneer's  fee  paid  William      ^* 
Riley, 'on  the  3d  of  December,  1874,  contained  in  the  ex^^:-^^- 
utor's  account,  and  for  which  they  ask  allowance,  and  to  t-  T^® 
allowance  of  commissions  in  the  account  in  respect  to  t    ^® 
proceeds  of  the  sale  of  the  farm.     Mr.  Riley  testifies  tl  -a»*^ 
his  compensation  for  selling  all  the  real  estate,  including  t-  ^^ 
farm  and  the  adjournment  of  the  sale  thereof,  was  $£20. 
They  are  not  entitled   to  allowance  in  their  account  ^fcor 
either  the  $20  or  their  commissions  on  the  amount  of  tn-  ^^ 
proceeds  of  the  sale. 

The  appellants  further  insist  that  the  value  of  the  rentr      ^^ 
the  farm  for  the  year  during  which  it  was  held  by  ^EH^r^- 
Blackwell,  under  the  lease  from  Mrs.  Vanderveer  as  mc::^^' 
gagee,  was  at  least  $600,  and  that,  therefore,  the  demand        ^^ 
Mrs.  Vanderveer  for  deficiency  is  greater  than  it  ought        ^^ 
be  by  at  least  the  difi'erence  between  $600  and  the  amoi — ^"* 
of  rent  agreed  upon,  $280.     The  rent  for  that  year,  acco*  ^* 
ing  to  the  proof,  should  have  been  as  much  as  $G00.    E^"^ 
the  question  of  the  liability  of  the  mortgagee  to  account    ^^^ 
the  difference  cannot  be  entertained  in  this  proceeding.        ^^ 
the  exceptants  had  desired  to  litigate  it,  they  should  h^s*'^'^ 
done  so  in  the  manner  provided  by  the  statute.     {JRcr.,  ^• 
vhana  Cuarty  §§  86-88.)     They  have  not  done  so. 

The  sale  of  the  other  real  estate  (the  tavern  property  Bod 
the  two  houses  and  lots)  is  brought  under  consideration  hy 
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casoD  of  the  objection  made  that  the  price  accounted  for 
•y  the  executors  is  not  as  much  as  it  ought  to  be.  Tlie 
ouditions  of  sale  declared  that  both  properties  were  sold 
subject  to  the  right  of  Lucretia  Blackwell  as  widow  of 
Augustus  Blackwell,  deceased,  but  free  and  clear  of  all 
ncumbrance  by  mortgage."  The  tavern  property  was 
truck  off  to  Charles  B.  Blackwell,  the  testator's  son,  at 
1,997.50,  and  he  signed  an  acknowledgment  that  he  had 
ureiiased  it  at  that  price.  The  other  property  was  struck 
ff  to  Jonathan  Hunt,  at  $600,  and  he,  too,  signed  an 
eknowledgment  that  he  had  purchased  it  at  that  price. 

It  appears  that  the  auctioneer,  to  prevent  misunderstand- 
ng,  proclaimed,  during  the  sale,  that  the  sum  which  any 
►ersoti  should  bid  would  be  the  price  at  which  he  should 
lave  the  property,  leaving  it  to  the  executors  to  release  the 
►roperty  from  Mrs.  Blackwell's  claim  for  dower  and  any 
►ther  encumbrances  thereon.  It  appears,  also,  that  it  was 
iroclaimed  or  understood,  at  the  sale,  that  the  widow  would 
ccept  $700  for  her  dower  in  the  tavern  property,  and  $400 
or  her  dower  in  the  other;  and,  in  the  settlement  of  the 
mrchase-money,  she  received  those  sums  accordingly. 
This  method,  by  which  she  was  allowx^d  to  fix  the  pecuniary 
alue  of  her  dower  in  the  property  at  such  sum  as  she 
bought  proper,  is  obviously  liable  to  most  serious  objec- 
ions.  There  does  not  appear  to  have  been  any  cheek 
ipon  her  valuation,  nor  any  consideration  as  to  its  fairness. 
)he  was  about  fifty  years  of  age.  Assuming  that  she  was 
n  good  health,  with  the  ordinary  average  expectancy  of 
ife,  and  making  no  deductions  for  encumbrances  on  the 
property,  the  value  of  her  dower,  by  commutation,  accord- 
ng  to  the  tables,  in  the  tavern  property,  would  have  been 
nly  $419.47,  and  on  the  other  property,  only  $140.70;  yet, 
a  the  one  case  she  was  allowed  to  fix  it  at  $700,  and 
ti  the  other  at  $400,  and  received  those  amounts  accord- 
ugly.  She  should  not  be  permitted  to  retain  this  advantage, 
'he   executors  must  account  for  the   diflfcreuce  between 
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the  amounts  allowed  her  and  the  amounts  which  her  dower 
in  the  respective  properties  were  actually  worth. 

In  the  spring  immediately  following  the  death  of  the  tes- 
tator, a  large  quantity  of  the  manure  on  the  farm  was  spread 
upon  the  land  for  the  benefit  of  the  widow  as  lessee.    Th^ 
orphans  court  charged  her  with  $100  for  it.     I  am  not  sati^^- 
fied,  from  the  proof,  that  the  amount  of  this  charge  is  nc:^^ 
sufficient.     The  proof  as  to  the  amount  of  the  manure  "3^9 
somewhat  vague.     Nobody,  indeed,  speaks  definitely  on  tl^*-^ 
subject.    There  is  an  admitted  error  of  $3.15  in  favor  of  th^^ 
executors  in  the  charge  of  $44  for  carting. 

The  executors  ought  to  be  charged  with  the  differenc::=:==^® 
between  the  inventory  price  of  all  the  articles  purchased  h=my 
the  widow  at  the  second  sale  of  the  personal  property  an^Knd 
the  price  at  which  they  were  struck  oft'  to  her.      In  thn^^e 
first  place,  she,  a  trustee,  purchased  at  her  own  sale  ^^  of 
the  trust   property.     In  the   next  place,  the  sale  was  ^^«o 
conducted  as  to  secure  to  her,  at  merely  nominal  price-— ^^j 
all   of  the   property   which   she   desired   to   retain.      Tbr-Jic 
auctioneer   not   only  did   not   encourage,   but   he    refusGHZ^^^ 
bidders.     He  admits  that  he  said  to  the  persons  presei 
before  the  sale  began,  that  "  the  sale  was  one  of  rather 
peculiar  nature ;  that  some  of  the  property  or  goods  in  tl 
house  had  been  brought  there  by  the  widow,  but,  the  esfc 
being  insolvent,  they  would  have  to  revert  to  the  benefit 
the  estate  or  creditors,  and  she,  as  executrix,  was  compelh 
to  sell  them  to  the  highest  bidder,"  or  words  to  that  effe( 
He  adds  that  he  said,  also,  that  an  opportunity  would 
given  to  every  one  to  bid,  and  that,  if  the  widow  bouglr:^-^*' 
she  must  buy  like  the  rest.     He  says  that  he  was  awar:^  ^» 
before  he  made  the  proclamation,  that  the  widow  intends   -^ 
to  purchase — that  she  herself  told  him  so. 

David  Conover  says,  the  auctioneer  "commenced  by  sa^^J' 
ing  that  Augustus  Blackwell  ha<l  made  a  will,  and  had  le^r^^ 
the  household  goods  to  Mrs.  Blackwell,  all  she  saw  fit         ^ 
take;  and  that  it  had  turned  out  that  the  property  woi^--^<^ 
not  pay  the  debts,  and  the  household  goods  would  have    ^ 
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be  sold.  He  also  said  it  was  hard  for  Mrs.  Blackwcll ;  that 
she  had  brought  a  good  many  goods  there,  and  that  the 
length  of  time  she  had  been  married  would  not  let  her  keep 
them,  and  they  had  to  be  sold."  lie  says  the  auc- 
tioneer said  a  great  deal  more,  but  that  is  about  the  sub- 
etanee  of  it;  that  he  preached  about  half  an  hour  about  the 
eale,  selling  the  goods,  and  it  being  hard  for  the  widow, 
which,  he  says,  they  all  knew. 

An  instance  is  given  in  the  testimony  of  the  auctioneer's 
ignoring  a  bid,  in  favor  of  the  widow,  and  striking  oft'  to 
her,  at  $5,  the  articles  (a  bed  and  its  furniture)  in  gross, 
which  were  worth  $50.  A  cupboard,  with  the  glassware 
and  crockery  in  it,  was  set  up  on  her  bid  of  $3,  and  struck 
off  to  her  thereon.  Drawers  full  of  bed  and  table  linen 
were  struck  oft'  to  her  at  prices  but  little  more  than  nomi- 
nal. The  auctioneer  bid  for  her,  declaring  that  the  bids 
were  hers.  Conover  says  that,  frequently,  during  the  sale, 
the  auctioneer  would  try  to  excite  the  sympatliies  of  the 
people  for  the  widow ;  that  he  would  say  she  had  brought 
from  home  many  of  the  goods  ;  that  he  would  say  :  "  Gen- 
tlemen, you  have  a  right  to  bid ;"  that  he  would  set  up  the 
articles,  and,  without  giving  others  an  opportunity  to  bid, 
would  strike  them  off  to  her.  He  significantly  adds,  that 
there  was,  once  in  a  while,  a  bid  which  the  auctioneer  would 
not  refuse  to  take.  The  sale  was,  manifestly,  conducted  in 
such  a  manner  as  to  serve,  as  far  as  possible,  the  interest  of 
the  widow. 

There  is  no  specific  exception  as  to  the  failure  of  the 
executors  to  charge  themselves  with  the  amount  ($20)  at 
which  the  testator's  wearing  apparel  was  appraised  and 
inventoried:  nor  is  there  anv  tostiniony  on  the  subioct. 
The  attention  of  the  orphans  court  was  not,  it  would  seem, 
drawn  to  the  matter.  The  will  gave  the  testator's  wear- 
ing apparel  to  his  son.  It  appears  that  the  executors  were 
not  aware,  for  some  months  after  the  testator's  death,  that 
the  estate  was  insolvent.  The  household  furniture  and 
other  chattels  given  to  the  testator's  widow  and  children,  by 
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spceific  bequest,  were  delivered  over  to  them  and  retained 
by  thera  until  the  time  of  the  second  sale  of  personal  prop- 
erty, which  was  more  than  a  year  after  testator's  death. 
Whether  the  apparel  had  become  valueless  by  use  in  that 
time  does  not  appear.  As  before  remarked,  the  attentiotv 
of  the  court  below  was  not  called  to  it,  and  there  no  evi- 
dence on  the  subject. 

The  appellants  insist  that  the  executors  should  themselv^^ 
have  put  in  the  claim  of  Catherine  Blackwell,  a  mino^^ 
whose  guardian  the  testator  was,  among  the  debts  of  1 1^^ 
estate;  and  they  ask  that  the  executors  be  directed  by  t  ^^^ 
court  to  do  so  now.     The  ground  taken  by  them  is,  that  t  ^^^ 
executors  were  the  proper  persons  to  put  in  the  claim        ^ 
successors  of  the  testator  iu  the  trust.     It  appears  that  t"  ^^® 
executors  found,   among  the  papers  of  the   testator,  t^ 
promissory  notes,  which  were  understood  to  belong  to 
ward.     They  were  advised  by  their  counsel,  that  the  cla 
of  the  ward  against  the  estate  in  their  hands  must  be  put 
like  any  other  debt,  and  that  it  was  no  part  of  their  duty 
pat  in  the  claim.    This  matter  was  not  the  subject  of  ex< 
tion  on  the  part  of  the  creditors.     There  was,  in  fact, 
exception  filed  to  the  account  on  this  score,  and  no  inve« 
gation  into,  or  adjudication  upon  it,  was  had  or  made  in 
court  below.     The  remedy  of  the  ward,  who,  it  may 
remarked,  is  not  now  before  this  court,  must  be  sought  el 
where. 

It  remains  to  consider  the  question  of  costs.     Some 
the  exceptions  to  the  account  were,  according  to  the  ju* 
mcnt  of  the  orphans  court,  well  taken.     The  executors 
in  no  position  to  ask  that  the  costs  of  a  proceeding, 
dered  necessary  by  their  dereliction  of  duty,  should  tall 
the  estate.     They  were  neither  entitled  to  counsel  fees 
costs.     They  should  pay  costs,  both  below  and  here. 
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COURT  OF  ERRORS  AND  APPEALS 

Of  the  State  of  New  Jersey, 


ON  APPEAL  FROM  THE  COURT  OF  CHANCERY, 


JULY  TERM,  1878. 


Job  Polhemus,  appellant, 

V. 

Ephraim  p.  Emson,  respondent, 

A  complainant  filed  his  bill  with  a  double  aspect,  asking  that  a  cer< 
"tain  voluntary  partition  should  be  established,  or,  failing  in  that,  to 
^ave  partition  made.  Such  voluntary  partition  was  established  by 
decree,  but,  on  appeal,  that  decree  was  reversed,  and  the  record 
remitted  to  be  proceeded  in  according  to  the  practice,  &c. — Held,  that 
it  was  right  for  the  chancellor  to  retain  the  bill  in  order  to  decide  on 
^he  alternative  prayer  for  a  partition. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Polhemus  v,  Emson^  1  Stew.  576. 

Mr.  Joel  Parker^  for  appellant. 

Mr,  James  Wilson^  for  respondent. 

The  Chief  Justice. 

This  case,  as  it  originally  stood  in  the  court  of  chancery, 
was  this :  The  defendant  was  the  purchaser  of  an  undivided 
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interest  in  certain  lands  at  a  sale  made  by  the  sheriff  under 
an  execution  against  one  of  the  owners  in  common  of  such 
premises,  and,  by  virtue  of  such  interest,  had  commenced 
proceedings  at  law  to  have  these  lands  partitioned;  and, 
thereupon,  the  complainant  exhibited  his  bill  in  chancery, 
enjoining  such  proceedings  and  praying  to  be  relieved  in 
either  of*  two  ways,  viz.:  First,  to  have  a  certain  voluntary 
partition  which  had  been  made  by  the  tenants  in  common, 
established  between  himself  and  the  defendant;  or,  second, 
to  have  a  partition  made  by  decree  and  according  to  the  prin- 
ciples of  equity.     On  the  final  hearing  of  this  cause  thus 
circumstanced,  the  chancellor  sustained  this  voluntary  parti- 
tion and  made  a  decree  in  conformity  with  such  view,  and? 
thereupon,  the  suit  was  transferred  to  this  court,  and,  ou 
such  appeal,  the  question  considered  and  decided  here  wo^^ 
whether  the  validation   of  the  voluntary  partition  abo^'^ 
mentioned  was  proper.     Upon  full  advisement,  this  co^^^^ 
came  to  the  conclusion  that  tenants  in  common  could  i'^-^^ 
make  a  partition,  unassisted  by  judicial  action,  which  woC»-^^ 
prevail  against  the  lien  of  an  existing  judgment,  and  t^9u\^ 
view  unavoidably  led  to  the  reversal  of  the  decree  that  v^^^ 
founded  on  the  opposite  theory.     This  was  the  entire  scCH^P® 
of  the  appellate  decision. 

The  cause  was  then  remitted,  and  the  next  step  on  ^"^l^® 
part  of  the  defendant  in  the  suit  was  a  motion  asking  ^^^ 
chancellor  to  dismiss  the  bill,  on  the  ground  that  such  ifc^-vas 
the  inevitable  consequence  of  the  decision  made  in  t^his 
court.  The  contention  was  that  the  entire  case  had  h»^  ^^^ 
been  passed  upon  and  finally  adjudged.  The  motion  ^^^^s 
refused,  and  hence  the  present  appeal. 

Tlio  construction  which  the  chancellor  put  upon  the  ju    ^S' 
ment  ot*  this  court  was,  that  it  did  not  dispose  of  the  wLm  ok 
of  the  complainant's  equity,  and  I  have  failed  to  see  vr  i^^ 
there  is  in  tlie  history  of  this  case  that  has  bred  the  do^'"^'^^ 
w-ith  respect  to  the  correctness  of  this  interpretation.     'iTie 
bill  of  complaint  presented  the  case  of  the  complaiuaut  i^  * 
double  aspect,  praying  an  alternative  relief,  and  the  decision 
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in  the  court  of  chancery  and  in  this  court  was  addressed 
exclusively  to  one  of  such  prayers,  leaving  the  other  uncon- 
sidered and  undecided.     There  is  certainly  nothing  in  the 
opinion  read  in  this  court  from  which  it  can  be  even  implied 
that,  in  this  tribunal,  the  question  whether  the  complainant 
was  not  entitled  to  an  equitable  partition  of  the  premises 
received  a  judicial  consideration,  and  the  plea,  tKerefore, 
that  such  point  passed  to  judgment  is  entirely  a  gratuitous 
assumption.    This  part  of  the  case  has  not  been  settled  either 
in  this  court  or  in  the  court  of  chancery,  and  the  complain- 
ant has  an  unquestionable  right  to  have  it  settled,  and,  con- 
sequently, when   this   court  remitted   the  record,  with   a 
reversal  of  the  decree  respecting  the  eftect  of  the  voluntary 
partition  of  the  land,  and  with  a  direction  that  the  cause 
should  be  proceeded  with  in  the  court  of  chancery,  "accord- 
ing to  the  law  and  practice  of  said  court,"  the  proceedings 
Were  manifestly  placed  before  the  latter  tribunal  in  the  same 
condition  as  though  the  chancellor  had  originally  rejected 
the  complainant's  primary  prayer,  whicli  was  to  give  effect 
to  the  distribution  of  the  premises  which  the  parties  had 
made  between  themselves.     The  appellants  appear  to  treat 
the  judgment  in  this  court  as  an  order  directing  the  bill  to 
be  dismissed;  but  the  entry  of  the  judgment  will  not  bear 
Buch  a  construction,  for,  instead  of  ordering  a  dismissal,  it 
directs  that  the  suit  be  proceeded  in.  .  If  this  court  had 
intended  to  decide  the  whole  case  in  favor  of  the  defendant, 
the  proper  entry  in  the  record  would  have  been,  that  the 
bill  should  be  ordered  to  be  dismissed.     Under  the  circum- 
stances of  the  case,  and  as  the  record  stands,  the  refusal  of 
the  motion  to  dismiss  the  bill  was  the  only  result  that  would 
harmonize  with  well-established  rules  of  equity. 

Why  should  this  bill  have  been  dismissed?  The  com- 
plainant is  entitled  to  a  division  of  the  land,  and  equity  has 
concurrent  jurisdiction  with  courts  of  law  over  the  subject. 
To  dismiss  this  suit  would  have  been  merely  to  remit  the 
parties  to  another  tribunal,  which,  in  such  a  situation,  is 
never  done.    Besides,  there  are  obvious  equities  entering 

38 
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into  the  case  which  make  it  necessary  that  the  partition 

should  be  mad.e  in  the  tribunal  in  which  the  suit  is  now 

pending. 

I  think  the  decree  in  this  case  should  be  affirmed,  with 

costs. 

Decree  unanimously  affirmed. 


Richard  S.  Kuhl,  complainant, 

and 
Jacob  L.  Martin,  Henry  S.  Cook  and  others,  defendants. 

On  appeal  from  a  decree  of  the  chancellor  on  exceptions 
to  a  master's  report.  The  opinion  below  is  reported  in 
Kuhl  V.  MartiUj  1  Stew.  370. 

Mr.  C.  ParkeVy  for  appellant. 

Mr.  6r.  N.  Abeelj  for  respondent. 

« 

The  CniEr  Justice. 

Upon  a  full  consideration  of  this  case,  I  have  come  to  the 
conclusion  that  the  equities  involved  cannot  be  safely  settled 
unless  the  defendant,  Mrs.  Martin,  shall  be  permitted  to 
come  in  and  defend.     She  claims  under  a  mortgage  which 
has  been  assigned  to  her ;  that  mortgage  was  derived  hy 
her  from  her  codefendant,  Mr.  Cook,  and  in  the  bill  it  was 
attacked  as  invalid  in  his  hands.     But  that  attack  appears 
to  have  been  successfully  repelled ;  and  now  there  is  much 
in  the  case  to  raise  a  question  whether  this  encumbrance  is 
valid  in  the  hands  of  Mrs.  Martin.     She  refused  to  have 
that  matter  investigated  before  the  master.     The  contro- 
versy is  now  substantially  between  this  defendant  and  her 
codefendant,  Mr.  Cook.    If  Mrs.  Martin  has  no  eqmtable 


2  Stew.]  JULY  TERM,  1878.  687 

City  of  Elizabeth  v.  Force. 

title  to  the  mortgage  assigned  to  her,  she  has  no  standing 
by  virtue  of  which  she  can  question  the  validity  or  effect  of 
the  levies  under  the  executions  mentioned  in  the  pleadings. 
The  bill  has  not  put  in  issue  her  equitable  title  to  this  mort- 
gage. That  title  should  be  put  in  issue,  and  the  other  ques- 
tions in  the  case  should  not  be  passed  upon  until  this  has 
been  done.         • 

On  this  ground  I  think  the  decree  should,  for  this  pur- 
pose, be  reversed,  but  without  costs. 

Decree  unanimously  reversed. 


The  City  of  Elizabeth,  appellant, 

and 
Isabella  Force  and  others,  respondents. 

If  a  negotiable  city  bond  be  stolen,  and  its  number  be  altered  by  the 
tiiief,  it  will  be  good  in  the  hands  of  a  subsequent  bona  file  holder  who 
takes  it  for  value. 


On  appeal  from  a  decree  of  the  vice-chancellorj  reported 
in  Force  v.  City  of  Elizabeth^  1  Stew.  403. 

Messrs.  Chctwood  J-  W'dliamsonj  for  appellant. 

Mr.  Barker  Gunimere,  for  respondents. 

The  Chief  Justice. 

This  bill  was  filed  by  Mrs.  Force  to  compel  the  city  of 
Elizabeth  to  pay  to  her  the  money  due  on  two  of  its  negoti- 

NoTE. — Corporation  bonds,  payable  to  bearer  or  order,  and  the  cou- 
pons annexed  thereto,  are  now  recognized  as  possessing  all  the  ordinary 
properties  of  negotiable  instruments,  notwithstanding  some  excep- 
tional cases,  as  Diamond  v.  Ijawrenee  Co.,  37  Pa,  St,  353 ;  Crosby  v.  New 
London  R.  R.  Co,,  26  Conn,  121 ;  Myers  v.  York  R.  R.  Co.^  43  Me.  232  j 
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able  bonds  which  she  had  purchased,  and  which  had  been 
stolen  from  her.  One  of  these  bonds  was  of  the  denomi- 
nation of  $500,  and  the  other  of  $1,000.  With  respect 
to  the  former  of  these  instruments,  I  shall  notice  it 
no  further  than  to  say  that,  in  my  opinion,  the  questions 
connected  with  it  were  properly  disposed  of  in  the  court  of 
chancery.  But  the  other  bond  stands  uporv  quite  different 
ground. 

This  bond  was  dated  July  1st,  1870,  was  payable  to 
bearer,  w^ith  interest  due  semi-annually,  to  be  drawn  on  the 
coupons  which  were  attached  to  it.  It  was  one  of  a  series 
of  seven,  of  $1,000  each,  numbered  from  1,711  to  1,717, 
and,  w^lien  the  bond  in  question  was  stolen,  it  bore  the  num- 
ber 1,711,  but,  when  it  was  presented  for  payment,  and  was 
paid  by  the  city,  its  number  had  been  changed  to  1,714.  It 
was  obvious,  from  the  proofs,  that  this  alteration  had  been 
made  by  the  thief,  so  that  he  could  negotiate  the  instrument 
with  the  less  risk.  The  bond  was  paid  by  the  city  to  a  bona 
fide  holder  for  value. 

It  was  decided,  in  the  court  below%  that,  notwithstanding 
such  payment,  Mrs.  Force,  the  former  owner  of  the  bond, 
was  in  a  position  to  compel  the  payment  of  this  money  over 
again.  The  only  reason  given  in  support  of  this  view  was, 
"  that  the  alteration  of  the  number  destroyed  the  bond  as  » 


Jackson  v.  York  R.  li,  Co.,  48  Me,  147 ;  Clarke  v.  Janesville^  1  Bm.  % 
Miller^  J.  And  such  is  tho  rule  established  by  the  recent  cases  in 
Enghmd.  Gorqier  v.  MieriUc,  3  B,  &  C.  45;  General  Estates  Co.^  L.  ^' 
(3  Ch.  App.)  758 ;  Jmprrial  Land  Co.,  L.  i^.  (11  Eq.)  478  ;  Hercules  In*. 
Co.,  L.  n.  (19  Ef.)  302;  Goodwin  v.  Roharts,  L.  R.  (1  App.  Cos.)  \'^' 
See  Crouch  v.  Credit  Foncicr,  L.  R.  (8  Q.  B.)  374. 

Such  bonds  or  coui)(>ns,  although  stolen,  are  collectible  in  the  hand? 
of  a  bona  file  holder,  who  took  them  for  value,  in  the  usual  course  of 
business,  before  maturity  and  without  notice.  Carpenter  v.  Rommel.^ 
Phila.  [Pa.)  34;  Consolidated  Ass'n  v.  Numa  Avegno^  28  La.  An.  552;  (ri'- 
borough  v.  Norfolk  R.  R.  Co.,  1  Ilnqhes  410;  Scybell\.  Nat.  Currency  Bank, 
2  Dah/  (N.  V.)  383,  54  JV.  V.  288;  Evertson  v.  Nat.  Bank  of  Newport.^ 
N.  Y.\4 ;  California  v.  Wells,  1 5  Cal.  336 ;  Soooner  v.  Holmes,  102  Mass.  S03. 

If,  however,  the  instrument  is  incomplete,  as  if  any  essential  i>arti« 
in  blank,  and  is  afterwards  filled  up  by  the  thief,  or  holder  through 
the  thief,  no  recovery  can  bo  had.  In  Ledwich  v.  McKim,  53  N,  Y,  307, 
the  place  of  payment  was  left  in  blank,  and,  before  it  was  filled  up  by 
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means  of  legal  proof,  not  only  in  favor  of  the  person  who 
made  it,  but  of  any  subsequent  holder  who  must  trace  his 
title  to  him."  But  this  conclusion,  I  am  constrained  to 
think,  is  erroneous,  and  the  fallacy  has  arisen,  it  would 
seem,  from  considering  the  thief,  in  some  degree,  as  a 
holder,  in  a  legal  sense,  of  the  instrument  in  question.  But 
tliis  is  plainly  not  so,  the  thief  having  no  interest  in  the 
bond  in  any  degree  whatever,  so  that  his  act  in  altering  the 
number  was  the  act  of  a  mere  spoliator.  This  becomes  per- 
fectly clear  if  we  imagine  the  circumstance  of  the  bond 
being  recovered  by  Mrs.  Force  from  the  thief,  after  its 
alteration  and  before  its  payment — Could  it  be  pretended, 
according  to  the  law  as  it  is  settled  in  this  state  and  in  this 
country,  that,  in  such  a  situation,  she  would  have  been 
debarred  from  recovering  the  money  due  on  the  instru- 
ment? The  legal  rule  is  entirely  established  that  an  altera- 
tion of  an  instrument,  made  by  a  stranger,  without  the 
knowledge  or  consent  of  the  owner,  will  not  affect  the 
rights  of  the  latter  under  it;  and,  by  force  of  such  rule,  it 
is  undeniable  that  Mrs.  Force,  notwithstanding  the  change 
in  the  number  of  that  bond,  if  it  had  come  back  to  her 
before  its  payment,  could  have  enforced  it  by  an  action  at 
law.  Such  being  the  case,  it  seems  to  follow,  as  the  neces- 
sary result  of  legal  principles,  that  the  bona  fide  holder  for 


the  president,  the  bonds  were  stolen. — Held^  that  a  bona  fide  holder 
could  not,  by  inserting  the  name  of  a  place  in  the  blank,  recover. 
In  Jackson  v.  Viehsburg  Co.,  2  Woods  141,  on  precisely  Bimilar  facts,  the 
8ame  result  was  reached.  In  ^faaJt  v.  Missouri  /?.  7?.  (.'o.,  11  Hun  (N.  Y,) 
8,  the  corporate  seal  of  the  obligors  and  the  endorsement  of  the 
trustee,  were  both  wanting  when  the  bonds  were  stolen  ;  subsequently 
these  were  forged,  and  then  the  bonds  came  into  plaintiff's  hands. — 
Jft'^dy  that  the  company  was  not  li:ible. 

Querjf.  Whether  a  seal  is  retjuisite.  It  is  not  to  the  coupon  of  a 
county  bond.  Hxng  v.  County,  6  Iowa  2G5.  Nor,  it  seems,  to  the 
bond 'itself.  People  v,  Mmd,  24  N,  Y.  114;  2  Dan.  Neg.  Inst,  |  1495. 
iSee  Porter  v.  Androscoggin  R.  II.  Co.,  37  A/if.  349;  Regents  v.  Detroit,  V2 
Mich.  138 ;  Crouch  v.  Credit  Fonder,  L,  It.  (8  Q.  B.)  374 ;  Mercer  County  v. 
Ilacket,  1  Waft.  83;  Steamboat  v.tShaw,  2  Greene  (la.)  91  ;  Chilton  v.  People, 
66  ///.  501 ;  Stevens  v.  A/imen,  19  Ohio  St.  485 ;  State  v.  Thim^pson,  49  Mo.  188. 

As  a  bond  takes  effect  from  its  delivery,  it  is  presumed  that  a  blank 
in  the  date  would  not  affect  a  recovery.    Pierce  v.  Richardson,  37  N,  II. 
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value  of  such  inetrument  must  stand  on  the  same  vantage 
ground.  Such  holder  does  not,  in  legal  contemplation, 
derive  his  title  from  the  thief;  if  he  did,  such  title  would 
be  worthless  indeed,  and  it  would  not  be  necessary,  in  order 
to  make  it  so,  to  resort  to  the  fact  that  the  thief  had  vitiated 
the  bond  by  its  alteration.  In  2  Parsons  on  Bills  ami  Nok^^ 
it  is  said  :  "  The  bona  fide  assignee  for  value  of  lost  or 
stolen  negotiable  notes  and  checks,  has  a  valid  and  com- 
plete title  in  them,  even  though  his  transferrer  had  no  title 
whatever." 

It  is  clear  that  the  thief  in  this  case  had  no  rights  in  the 
instrument,  and  could  transmit  none.  But  the  holder  in 
good  faith  does  not  claim  to  be  invested  with  any  transmit- 
ted right;  the  bond  being  payable  to  bearer,  he  claims  by 
force  of  the  direct  promise  of  the  city  made  to  bimtelf. 
The  consequence  is  that  he  can  no  more  be  affected  by  the 
act  of  a  spoliator,  in  altering  the  instrument  for  which  he 
has  honestly  paid  value,  than  can  be  any  person  holding  a 
title  antecedent  to  such  alteration. 

Any  decision  in  Ihis  case  exploding  the  defence  here 
interposed,  would,  it  appears  to  me,  be  greatly  inconsistent 
with  the  lei^al   [)rinciple  that  gives  untrammeled  negotla- 


300;  Founder  v.  ^V,  ^'"^  ^^^'''  •^- ;  Whiting  v.  Daniel,  1  lieu,  d-  Mun,  (!'«;./ 
301  ;  AihrtU  V.  Hives,  33  Ikav.  frJ ;   BiUs  v.  ^Stanioj\\  i\\)  III.  51. 

Tho  tlijof 's  insertion  of  the  name  of  a  payee  in  ihe  blank  Mt  for 
that  puri'oso,  is  not  such  an  alteration  as  will  avoid  the  bond.  />'\Wy. 
Kermo/j/j  9  Vr.  \A()i  Dnichcsa  Co.  Ins:.  Co.  v.  IlachJicU^  1  Hun  {X.  3'.,i  O'^. 
For  the  fact  of  the  bond  not  bein^  i>ayabk'  to  a  jiartieular  person. d^^"^ 
not  render  it  non-nc«:oiiabh»  (iSmit/i  v.  (ountj/,  iA  Mo.  i>8) ;  and  the  same 
rule  applies  to  a  coupon  (McCoy  v.  Washiniiton  To..  3  Wall.  'Jr.  381  j:  ^'"^ 
see  Evert.wn  v.  Nat.  linnk  of  Xtwport^  (30  ^V.  ]'.  14,  21,  qualifying  the^^ 
cas(»s,  and  (  larkr.  v.  fJanotiUe,  1  liiiis.  1)8,  103. 

In  an  ordinal  v  bond  an  oblinee  is  as  essential  as  an  obligor.  Pt^y^ 
V.  Griufi,  4  Ark.  141  :  l^helps  v.  Call.  7  IrcJ.  (X  C.)  202;  Marsh  v.  UrcAi. 
11  Ired.  (X.  C.)  409;  Kunp  v.  McGumvi,  Tapp.  {Ohio)  hO.  fcjee  %'i  v. 
lumnedy,  9  IV.  Hi'.,  149  ;  Uray  v.  Rumph,  2  Ildl  (.V.  C.)  ( 'h.  0 :  McC>ini  v. 
Wheclrr,  20  7\a\  372;  Van  Amrinyr.  v.  Morton.  4  Whari.  (Pa.)  382;  (Wwv. 
Ilulme,  8  B.  it  C.  508,  574,  iwtc  (a)  ;  Gilen  v.  llaUted,  4  Zab.  300. 

If  overdue  bonds  or  coupons  are  stolen,  and  then  come  into  a  ^ww* 
file  holder's  hands,  he  cannot  collect  their  amount.  ArewU  v.  Com.  IS 
Graft.  (  Va.)  750;  First  Xat.  Bank  v.  County  Com'rs,  14  Minn.  77;  Befo^. 
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bility  to  instruments  of  this  kind.  The  case  presented  is 
the  strongest  possible  in  favor  of  the  city.  No  question  of 
negligence  in  its  making  the  payment  in  question  is  at  all 
pertinent,  for,  if  the  agents  of  the  city  had  been  aware, 
when  they  made  such  payment,  that  the  bond  had  been 
both  stolen  and  altered,  they  could  not  have  refused  to 
redeem  it,  as  it  was  then  held  by  an  innocent  purchaser. 
The  alteration  itself  was  in  an  immaterial  particular,  as  the 
number  on  a  bond  is  no  part  of  it.  Such  has  always  been 
the  common  law  doctrine,  for,  even  in  an  indictment,  it  was 
not  necessary,  although  the  case  called  for  an  insertion  in 
the  pleading  of  an  exact  copy  of  the  instrument,  to  include 
the  figures  or  numbers  upon  the  paper,  and  which  were 
extrinsic  of  the  body  of  such  instrument.  The  number  of 
the  bond  is  put  upon  it  as  a  mark  denoting,  for  the  conve- 
nience and  protection  of  the  maker,  that  it  is  one  of  a 
series,  but  such  mark  does  not  enter  into  or  in  anywise 
affect  the  agreement  embodied  in  it;  the  purchaser  has 
nothing  to  do  with  it,  and  need  give  it  no  heed.  To  lay 
down  the  broad  doctrine  (and  this  must  be  done  if  this 
decree  be  sustained)  that  an  alteration  in  such  an  incidental 
and  unessential  characteristic  its  this,  by  a  person  possessed 


Forsythe,  76  N.  C.  489 ;  Vcrmilye  v.  Adams  Ex,  Co.,  21  Wall.  138.  See 
Union  Bank  v.  New  Orleans^  14  Am.  Law  Reg.  555. 

In  Evertson  v.  Nat.  Bank  of  Newport,  60  N.  Y.  14,  coupons  wore  held 
to  be  entitled  to  tliree  days'  ^race,  so  that  a  purchaser  after  the  time 
8pecified  for  payment,  but  before  the  expiration  of  the  days  of  grace, 
wa.s  deemed  a  purchaser  before  maturity.  >SV€  Bowen  v.  Newell,  S  N.  Y. 
190.  In  Arents  v.  Com.,  18  (Jrait.  (  Va.)  750,  such  coui)onswere  held  not 
entitled  to  grace. 

The  fact  that  a  hoMer  of  debentures  {)urchased  them  after  the  com- 
pany passed  a  resolution  to  wind  up,  will  not  atfect  his  rights.  Impe- 
rial Land  Co.,  L.  7i\  (11  /v/.)  478. 

That  the  real  owner  gave  immediate  notice  of  the  theft,  by  publication, 
will  not  of  itself  deprive  the  holder  of  his  right  to  recover.  iSci/bell  v. 
Nat.  Currency  Bank,  2  Daly  383,  54  N  Y.  288 ;  Murray  v.  I^ardner,  2  Wall. 
710.  But,  after  actual  service  of  such  notice,  bankers  and  brokers  sliould 
retain  a  memorandum  in  order  to  identify  stolen  bonds,  etc.,  if  presented. 
Vermilye  v.  Adams  Ex,  Co.,  21  Wall.  13iS.  Mere  omission  to  look  for 
such  notice  twelve  months  after  publication,  is  no  proof  of  mala  fides, 
.Raphael  v.  Bank  of  England,  17  C  B,  161.    Whether  evidence  of  defend- 
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of  no  legal  title  to  the  instrument,  will  have  the  effect  of 
annulling  8ucli  instrument  in  the  hands  of  a  bona  file  holier 
who  has  purchased  and  paid  for  it  in  the  ordinary  course  ot 
trade,  would  be  to  imperil  all  persons  dealing  in  this  species 
of  property.  I  am  very  clear  that  the  true  principle  should 
be,  that  the  holder  of  a  negotiable  instrument  should  bear 
no  risk  arising  from  antecedent  alterations  of  it,  except  with 
respect  to  such  as  have  been  made  by  a  prior  legal  holder; 
and  against  the  existence  of  any  such  imperfections  in  his 
title  he  has  a  sufRcient  guarantee  in  that  common  prudence 
that,  for  the  most  part,  deters  men  from  doing  an  act 
destructive  of  their  own  rights ;  whereas,  if  he  is  to  be  held 
answerable  for  the  acts  of  persons  having  no  legal  interest 
in  the  instrument,  no  safeguard  whatever  is  provided  in  the 
nature  of  the  transaction. 

The  only  judicial  determinations  upon  this  subject  that  I 
have  found,  are  two,  and  they  both  are  authorities  for  the 
conclusion  above  expressed.  The  first  of  these  is  BerdseUv. 
Russell^  20  N.  Y.  220,  the  points  decided  being,  that  the  num- 
bers of  bonds  are  not  an  integral  part  of  them,  and  that  it 
would  be  an  unjust  presumption  to  assume  that  a  change  in 


ant's  custom  to  disregard  such  notices,  together  with  the  magnitude 
of  their  business,  constitutes  mala  Jidesj  is  a  question  for  the  jury. 
Seybell  v.  Nat.  Lhirrency  Banky  ubi  supra. 

The  case  of  Texira  v.  EvanSy  1  Anair,  228,  in  which  Lord  Mansfield 
held  that  an  agent  might,  under  a  parol  authority,  fill  in  blanks  in  a 
deed,  has  been  overruled  in  England  and  in  some  of  the  American 
states,  although  followed  in  many  others. 

In  an  elaborate  note  to  Preston  v.  ILdly  (23  Chratt,  (  Va,)  (KK))  in  21 
Am.  Law  Tirg.  G99,  711,  nearly  all  of  the  American  c;Lses  are  collected, 
and  the  imj)os*;ibility  of  any  atttMupt  to  reconcile  them  shown. 

Some  additional  cjises,  principally  later  ones,  are  here  annexed. 
Those  following  the  rule  in  Texira  v.  Evans,  are :  Boyd  wKennedy^  9  Vr, 
140  ;  White  v.  Vermont  Ji.  /?.  Co,  21  IIow.  575,  578  ;  Manning  v.  Aoreroof/.  1 
Ahi.  (N,  S.)  429 ;  Vliet  v.  Campy  13  Wis,  198 ;  Van  Etta  v.  Everson.  28  Wis. 
33  ;  Spencer  v.  Buchanan y  Wright  (O.)  5S3  ;  Franklin  Bank  v.  Columbus,  Id. 
741  ;  Kilh/  V.  Statey  25  Ohio  St.  567  ;  Johnson  v.  JohnsoPy  31  Ohio  St.-—' 
Bartlett  \\  Boardy  <tv.,  59  ///.  304  j  State  v.  Deany  40  Mo,  404  j  McC(wn  v. 
Wheeler,  20  Tex,  372;  Viser  v.  RicCy  33  Tex,  139;  Bank  of  Com,  v. 
McChord,  4  Dana  ( A'y.)  191 ;  Coster's  Appeal,  13  Pa,  St,  292 ;  Hidtz  v.  Cm^ 
3  Grant's  Cas,  (Pa,)  01 ;  Thompson  v.  WilliamSy  1  Fla.  50 ;  ^S^aU  v.  Pepper^ 
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the  mere  numbering  of  a  negotiable  bond,  offered  for  sale 
in  the  usual  course,  would,  as  a  matter  of  law,  operate  as 
notice,  or  as  any  intimation,  of  the  larceny  of  it.  The 
other  case  is  that  of  Commoiucealth  v.  Emigrant  Industrial 
Savings  Bank^  98  Mass,  12,  and  facts  essentially  similar  to 
those  now  under  consideration  gave  occasion  for  the  discus- 
sion of  precisely  the  same  legal  questions  with  which  we  are 
now  concerned.  Five  stolen  negotiable  bonds  had  been 
taken  for  value,  in  the  usual  course  of  business,  by  the 
Emigrant  Industrial  Savings  Bank,  without  notice,  express 
or  implied,  of  any  defect  in  the  title.  The  numbers  of 
these  bonds  had  been  altered  by  the  thief;  and  the  ques- 
tions considered  were,  whether  such  alteration  was  material, 
and  whether  it  affected  the  title  of  the  bank,  and  they  were 
both  resolved  in  favor  of  the  bona  fide  holder  of  the  instru- 
ments. This  case  was  evidently  regarded  as  one  of  import- 
ance, and  was  carefully  considered. 

With  respect  to  the  bond  for  $1,000,  the  decree  should 
be  reversed,  and  neither  party  be  allowed  costs  in  this  court. 

Decree  unanimously  reversed. 


31   Ind.  76 ;    Wild  Cat  Branch  v.  Ball,  45  Ind,  213 ;    Hunt  v.  State,  53 
Ind.  321. 

Tho«e  overruling  Texira  v.  Evans  are:  Wynne  v.  Governor^  1  Yerq.- 
(Tenn,)  149;  Gilbert  v.  Att(oni/y  Id,  69  ;  Cain  v. Heard,  1  f  W.  (Tenn,)  163  ; 
Drumright  v.  Philpot,  16  Ga.  424  ;  Ingraham  v.  Edwards,  64  III.  526  ;  Ayres 
V.  Prubasco,  14  Kan,  175 ;  Canal  St,  It,  H,  v.  Armstrong,  27  Ijo.  An.  433 ; 
Kims  V.  Brooks,  9  Ire^J,  (N.  C)  218 ;  Marsh  v.  Brooks,  l\  Ired,  (N.  C)  409 ; 
Bland  V.  (JHagan,  64  N,  C.  471  j  Borden  v,  Southerland,  70  A,  C.  528  j 
Penn  v.  Hamlett,  27  Gratt,  (  Va,)  337 ;  Newlin  v.  Beard,  6  W,  Va.  1 10. 

Compare,  also,  Matson  v.  Booth,  5  M,  <fc  S,  223 ;  Adsetts  v.  Hves,  33 
Beav,  52;  Arrington  v.  Burton,  19  Ala.  114 ;  Boyd  v.  Boyd,  2  A^  Js  M,  {S, 
C)  125;  Jordan  v.  Nelson,  2  Wash,  (Va,)  164;  Ihrker's  C<tse,  6  Cow, 
(N,  Y.)  59  ;*  Van  Amringc  v.  Morton,  4  Whart,  (Pa,)  3S2  ;  Uni(e<i  States  v. 
Turner,  2  Bond  379. 

Whether  an  alteration  apparent  on  the  face  of  a  note  is  material  or 
not,  is  a  question  for  the  court.  Hill  v.  Calvin,  4  How.  (Miss.)  231  ; 
Steele  v.  Spencer,  1  Pet,  552;  Stephens  v.  Graham,  7  S,  Jh  P,  (Pa,)  505; 
Bowers  v.  Jewell,  2  N,  H,  543 :  see  Taylor  v.  Mosely,  6  Car,  tfc  P,  273  ;  Bea' 
man  v,  Russell,  20  Vt,  205;  Wheelock  v.  Freeman,  13  IHck,  (Mass,)  165; 
Riehmmd  Co.  v.  Davis,  7  jB/acAr/.  (/mf.)  412;  Ramsey  v.  3/cC^c,  21  Gratt, 
(Fa.)  349.— Rep. 
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Charles   M.  K.  Paulison  and  Anna  Paulison,  his  wife, 

appellants, 

and 

John  H.  Van  Iderstine,  respondent. 

Where  neither  the  deed  nor  the  mortgage  for  lands  sold  showed  any 
division  of  the  tract  into  lots,  and  the  respondent  t«stifie<l,  also,  that 
the  sale  was  in  gross, — HeiJy  that  a  claim  by  the  appellant  for  the 
reformation  of  the  instruments,  made  nearly  six  ye-ars  afterwards,  on 
the  ground  that  the  tract  contained  fourteen  lots  more  than  she  tlyn 
supposed,  could  not  be  sustained. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Paulison  v.  Van  Iderstine,  1  Stew.  306. 

Mr,  John  f.  Paulison,  for  appellant. 
3Ir.  John  S.  Emery,  for  respondent. 

WOODHULL,    J. 

The  appellants,  who  were  complainants  in  the  court 
below,  tiled  their  bill  setting  forth,  amongst  other  things, 
that  Mrs.  Paulison,  being  seized  in  her  own  right,  in  fee,  ot 
a  certain  tract  of  land  and  premises  in  the  city  of  Passaic, 
on  or  about  the  3d  day  of  March,  18G9,  through  the  said  G. 
M.  K.  Paulison,  as  her  agent,  bargained  and  agreed  with 
Van  Idorstino,  the  defendant  below,  to  sell  and  convey  to 
him,  and  the  said  Van  Iderstine  agreed  to  purchase  of  her, 
the  said  tract  of  land  and  premises,  upon  the  following 
terms,  viz. :  That  the  price  and  value  of  said  property  should 
be  §350  per  city  lot  of  twenty-five  hundred  square  feet,  for 
as  many  of  said  lots  as  said  property  contained,  and  that 
said  Van  Iderstine  should  pay  $350  for  each  said  city  lot  of 
twenty-five  hundred  square  tcct ;  certain  property  of  Van 
Iderstine  to  be  taken  in  part  i)ayment  at  an  agreed  valua- 
tion, and  the  balance  of  the  purchase-money,  whatever  that 
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might  be,  to  be  Becured  by  mortgage  on  the  premises  to  be 
conveyed  to  him  by  the  complainants ;  that,  in  pursuance  of 
this  agreement,  the  said  premises  were  conveyed  by  the 
complainants  to  Van  Iderstine,  but,  by  a  wrong  description, 
in  that  the  fourth  and  sixth  bounding  lines  were  stated  to 
be  respectively  five  hundred  and  eight  feet  and  six-tenths, 
and  three  hundred  and  thirty-nine  feet  and  six-tenths,  in 
length,  when,  in  fact,  the  length  of  the  fourth  line  was  seven 
hundred  and  six  feet  and  one-tenth,  and,  of  the  sixth  line, 
five  hundred  and  thirty-two  feet  and  eight-tenths;  that  the 
erroneous  measurements  called  for  in  the  said  description 
were  taken  from  a  certain  map  which,,  at  the  time  of  the 
agreement,  was  supposed  to  be  correct,  and  from  w^hich  the 
complainants  obtained  the  measurements  which  formed  the 
basis  of  their  computation  of  the  number  of  city  lots  to  be 
conveyed,  and  the  amount  of  the  purchase-money;  that, 
being  misled  by  the  erroneous  figures  marked,  upon  the  said 
map,  indicating  the  length  of  the  fourth  and  sixth  lines 
bounding  the  said  tract,  the  complainants  estimated  the 
number  of  city  lots  contained  therein  to  be  thirty-one, 
whereas,  by  the  true  measurement,  it  contained  about  forty- 
five;  that  the  mortgage  given  by  the  defendant  for  the 
estimated  balance  of  the  purchase-money  fell  short  of  the 
true  balance  by  the  sum  of  $4,900,  the  price  of  fourteen 
city  lots  at  §350  per  lot;  and  that,  in  order  to  carry  out  the 
understanding  and  intent  of  the  parties,  the  amount  named 
therein  should  have  been  §12,000  instead  of  §7,100. 

The  bill  claims  that  the  difference  between  these  two 
sums — viz.,  §4,900 — is  justly  and  equitably  due  to  the  com- 
plainant Mrs.  Paulison;  and  the  relief  prayed  for  is,  in  sub- 
stance, that  the  dofendant  may  be  decreed  to  pay  to  her  the 
the  said  sum  of  §4,900,  with  legal  interest  from  the  3d 
day  of  March,  1869. 

The  defendant,  on  the  other  hand,  denies  that  he  ever 
entered  into  any  such  contract  or  agreement  as  that  alleged 
in  the  bill.  He  insists  and  testifies  that  the  sale  in  question 
was  a  sale  of  a  tract  with  known  and  well-defined  bounda- 
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ries,  for  a  gross  sum.  The  deed  and  mortgage  contain  no 
reference  to  city  lots,  and  seem  plainly  to  indicate  a  sale  of 
an  entire  tract  for  a  sum  in  gross.  The  same  is  true  of  an 
unexecuted  agreement  in  writing,  drawn  by  the  direction 
of  Mr.  Paulison,  and  admitted  by  him  to  contain  the  terms 
of  the  actual  contract  between  himself  and  the  defendant. 
The  case  made  by  the  bill  is  one  which  appeals  strongly  to 
the  favorable  consideration  of  a  court  of  equity.  If  the 
terms  of  the  contract  between  these  parties  were,  in  fact, 
such  as  the  complainants  allege,  the  conveyance  to  Van 
Iderstine,  and  his  mortgage  to  the  complainant  Mrs.  Pauli- 
son, do  not  truly  represent  the  understanding  and  intention, 
either  of  those  who  executed,  or  of  those  who  received 
them.  In  order  to  do  this,  the  price  of  fourteen  additional 
city  lots,  at  $350  per  lot,  should  have  been  added  to  the  con- 
sideration named  in  the  deed,  and  to  the  amount  secured  by 
the  mortgage.. 

The  theory  of  the  complainants  is,  that  this  would  have 
been  done  when  those  instruments  were  executed,  if  the 
parties  had  then  known  that  the  true  contents  of  the  tract 
of  land  in  question  were  forty-five,  and  not  thirty-one,  city 
lots  Their  request,  therefore,  is,  in  effect,  that  a  court  of 
equity  will  treat  the  instruments  referred  to  as  reformed  in 
accordance  with  the  true  intention  of  the  parties,  and  will 
aid  them  in  collecting  from  the  defendant  the  difierence 
between  the  amount  of  purchase-money  paid  by  him  and 
that  which,  bj^  his  contract,  he  is  bound  to  pay. 

The  objection  of  laches  seems  to  have  no  application  to 
the  case  as  stated  and  understood  by  the  complainants. 
Their  suit  is  brought,  not  to  rescind,  but  to  enforce  a  con- 
tract. Its  object  is  simply  to  recover  an  unpaid  balance  of 
purchase -money.  In  such  a  case,  no  reason  is  perceived 
why  any  delay  in  bringing  the  suit,  short  of  the  statutory 
limit,  should  bar  a  recovery.  Lapse  of  time,  however,  must 
necessarily  aftect  the  determination  of  every  case  in  which 
a  contract  is  sought  to  be  proved  by  oral  testimony  alone, 
and  this  is  especially  true  as  applied  to  a  case  like  the  pres- 
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ent,  where  the  contract  attempted  to  be  established  varies 
from  that  which  the  parties  themselves  have  expressed  or 
plainly  indicated  in  writing.  In  such  a  case,  any  considera- 
ble delay  in  pursuing  the  proper  remedy  is  always  danger- 
ous, and  may  be  fatal. 

By  allowitig  almost  six  years  to  elapse  before  filing  their 
bill,  the  complainants  have  chosen  to  encounter  this  danger. 
Having  founded  their  claim  upon  an  express  contract,  they 
are  bound  to  establish  it  by  some  preponderance  of  proof. 
This,  in  my  judgment,  they  have  failed  to  do.  The  decree 
of  the  chancellor  is  therefore  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


JosiAH  Holcombe,  appellant, 

and 
Hiram  Holcombe  and  others,  respondents. 

Where  a  fund  is  directed  by  testator's  will  to  be  invested  by  execu- 
tors, the  interest  payable  annually  to  A,  for  life,  the  fund  itself  is  tax 
able  in  the  hands  of  the  executors,  and  they  have  a  right  to  retain  the 
tax  out  of  the  interest. 


On  appeal  from  a  decree  of  the  ordinary,  reported  in  HoU 
combe  v.  Holcombe^  12  C.  K  Gr.  473. 


NoTB. — In  Hepburn  v.  Hepburn^  2  Brad/.  (N,  Y,)  74,  a  testator  gave 
the  rents,  income  and  profits  of  all  his  estate  *  *  *  to  his  wife 
and  son,  equally  to  be  divided  between  them  during  their  joint  lives, 
with  remainder  in  fee  to  the  son's  issue,  for  which  latter  distribution  a 
power  of  sale  was  given  to  the  executors. — Ileldj  that  the  taxes  on  the 
estate  during  the  lives  of  the  wife  and  son  must  be  paid  by  them 
equally.    See  Anderson  v.  Greble^  1  Ashm,  (Pa.)  136. 

In  Laiorenee  v-  Holden^  3  Bradf,  (N,  Y,)  142,  a  testator  gave  his  wife, 
"  free  and  clear  of  all  encumbrances/'  the  use  of  a  dwelling-house  for 
life ;  and,  at  her  request,  the  same  to  be  sold,  the  proceeds  invested, 
and  the  income,  etc.,  applied  to  her  use  for  life. — Hddj  that  the  widow 
must  pay  the  annual  taxes.  See,  also,  Fleet  v.  Borland,  11  How.  Pr,  (N. 
Y.)  489. 
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3fr.  AUen,  for  appellant. 
3Ir.  Enicrj,  for  respondent. 

Van  Syckel,  J. 

Jacob  ir.  Holcombe,  by  bis  will,  gave  to  his  daughter, 
Mrs.  Sharp,  the  interest  for  life  of  certain  invept men ts,  with 
provision  that  she  should  have  the  principal  sum  if  she  had 
living  issue;  otherwise,  on  her  death,  it  should  be  equally 
divided  between  her  two  sons.  The  sons  were  appointed 
executors  of  the  will,  and,  on  settlement  of  their  accounts, 


In  Vametf  v.  Stevens^  22  Me,  331,  the  lanpuage  was  :  "  My  will  is  that 
mv  said  wife  Dorothy  Varnov  j^hall  have  the  whole  of  niv  estate  *  *  * 
during  her  natural  life,"  and  no  devise  or  heqQest  over  was  made.— 
JIdii,  that  the  wife  took  only  an  estate  for  life,  and  must  i>ay  the  taxes 
durin<i  its  existence. 

In  W'hb  \ .  Burhnfiton,  28  17.  ISS,  $10,000  of  government  stock  of  one 
of  the  United  States  was  given  in  trust  that  the  interest  and  income 
thereof  might  he  for  the  u>e  and  honefit  of  testator's  wife  during  her 
natural  life,  and,  upon  her  death,  the  principal  to  be  paid  to  testator's 
then  heirs  at  law. —  fLld^  that  the  wife  niu»«t  pay  the  annual  assess- 
ments of  taxes.  iSpanffler  v.  Yvrk  ( o.,  13  Pa.  St.  322,  is  aln:o«t  idcnticnl 
in  facts  and  conclusions;  see,  also,  Mclhttuld  v.  IIn/fin,4  Phih.  l/'a.)T3. 

In  Pincknrj  \\Pincknet/j  1  Bra'if.  {S.  Y.)  200.  a  testator  gave  his  wife 
the  use  an<J  income  of  certain  real  estate,  and  also  the  interest  of 
$7,000. — Hdil,  that  the  taxes  thereon  w«'re  a  jiroper  charge  against  her. 

In  WaUci  v.  Onnminf/s,  45  ///.  421,  a  devise  of  one-third  of  testator's 
estate  to  A  for  life,  **  to  he  used  and  occupied  hy  her,  with  the  rent?, 
issues  an<l  j»rofits  thereof,"  with  remainder  to  B,  in  trust  for  hi?  chil- 
dren, with  a  ]H()viso  that  if  the  children  should  permit  any  portion  of 
the  e>tate  to  be  sold  for  taxe<,  and  it  should  not  bo  redeeme<l,  they 
should  fortoit  their  title  to  the  unredeemed  portion. — IleU,  not  to 
release  A*«*  liability  to  pay  the  annual  taxes  assessed  on  her  estate. 

In  Jo/m^'on  v.  Smithy  5  liush  [Ky.)  102,  a  tenant  of  a  dt^terminahle 
freehold  estate  for  life  was  held  liable  for  the  taxes  on  the  property. 
See,  als<>,  Arnol'l  \.  Smith,  3  Bn.^h  [Ky.)  163. 

In  An'lersou  v.  Ilensf.nj,  S  Ileisk.  [Term,)  8.34,  a  testator  provided  that 
his  wife  should  use  and  occupy  his  homestead  in  N.,  during  her  life  or 
wid(>whood,  with  the  privilege  of  liis  children  also  occupying  it  at  her 
discretion,  an<l  that,  after  her  death  or  marriage,  the  j>ro|>erty  should  be 
sold  and  divided  among  his  three  children. — IleU,  that  she  must  pay 
the  taxes  thereon. 

In  Sohicr  wEUlrcdfie^  103  Mcu^s.  315,  a  fund  was  given  to  trustees  "to 
receive  and  collect  the  income  and  i>roduce  thereof,  and,  after  deduct- 
ing all  needful  and  proper  costs,  charges  and  expenses,  to  pay  the 
residue  of  said  income  to  A  "  during  her  life,  and,  on  A's  death,  the 
ca])ital  to  B. — Ilcld^  that  the  United  States  succession  and  legacy 
duties  must  be  paid  by  A,  out  of  the  income. 
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it  appears  that  they  hold  the  sum  of  $16,427.15  to  be 
invested  for  Mrs.  Sharp.  The  only  question  in  this  ease  is, 
how,  and  in  whose  hands,  this  sum  is  to  be  assessed  for  taxes? 
By  the  seventh  section  of  the  act  concerning  taxes,  passed 
April  11th,  1866,  {Rev.  p.  1142),  eveiy  person  shall  be  assessed 
in  the  township  or  w'ard  Avhere  he  resides,  for  all  per- 
sonal estate  in  his  possession  or  under  his  control  as  trustee, 
guardian,  executor  or  administrator.  The  executors  in  this 
case  fall  witliin  the  class  of  trustees  designated  by  this  sec- 
tion, and  are  liable  to  be  assessed  for  the  fund  in  their  hands. 
The  law  is  express  that  the  whole  fund  must  be  assessed  in 


The  rule,  in  case  the  gift  constitutes  an  annmty^  is  different. 

In  McChmli's  Casc^  4. Brad/,  (N.Y,)  151,  a  testator  gave  to  his  wife  an 
annuity,  to  be  paid  semi-annually,  and  directed  his  executors  to  retain 
in  their  hands  and  keep  invested  a  sum  sufficient  to  pay  such  annuity. — 
HcUy  that  the  executors  were  bound  to  invest  a  sum  sufficient  to  yield 
the  annuity  clear  of  taxes  and  commis.sions.  See,  also,  Boot/i  v.  Ammer- 
man,  Id,  129. 

In  Sujett  V,  Boston,  18  Pick,  {Miss.)  123,  a  testator  gave  to  his 
daughter,  a  feme  covert,  the  interest  of  $50,000  from  the  time  of  his 
decease,  during  her  natural  life,  and  at  her  decease  the  principal  to  be 
equally  divided  among  her  children." — Held,  to  constitute  an  annuity, 
payable  free  of  taxes. 

In  *State,  Wychoff  \,  Jones,  10  Vr,  C50,  executors  invested  $0,500,  as 
directed  by  will,  on  bond,  whereby  the  interest  was  secured  to  be 
paid  to  testator's  widow  during  life,  in  lieu  of  dower,  and  then  the 
principal  to  be  paid  to  the  executors  for  distribution. — Held,  that  the 
executors  were  taxable  with  the  value  of  the  principal,  computed 
according  to  the  rules  of  chancery. 

In  Pearson  v.  Chice,  10  R.  I,  455,  A  gave  to  his  wife,  in  lieu  of 
dower,  the  dividends  and  income  of  certain  shares  of  stock  dum  sola, 
and  then  to  his  three  daughters. — Held,  to  be  a  gift  of  income,  and 
not  an  annuity,  and  that  the  wife  was  liable  for  the  tax  thereon  so 
long  a«  she  received  the  inaome. 

In  tS'.atc,  Howell  v.  Oirndl,  2  Vr.  374,  the  holder  of  a  bond  conditioned 
for  paying  an  annuity  of  §1GG,  was  held  taxable  only  upon  the 
amount  of  the  annuity  due  on  the  day  of  assessment.  See,  also,  State, 
Hill  V.  Hansom,  7  Vr.  50. 

In  Hnf's  Appeal.  24  Pa,  St.  200,  a  ^ift  of  "  ihe  interest  on  §15,000  of 
such  stock  as  1  may  possess,"  Wiis  held  not  to  be  a  specific  devise  of 
the  stock,  but  of  the  interest  on  $15,000  of  testator's  six  per  cent, 
stock,  at  its  par  value,  the  taxation  to  he  borno  by  the  legatee. 

In  Cochran  v.  Cochran,  2  Desauss.  (S.  C.)  521,  a  te-*tator,  inter  alia, 
devised  his  dwelling-house  to  his  widow  for  life. — Held,  that  she  should 
pay  one-third  of  the  taxes  thereon,  the  remaining  two-thirds  to  be 
borne  by  the  estate. 

In  Fountaine  v.  Pellet,  I  Vcs,  337,  an  executor  was  directed  that  the 
mansion-house  and  its  contents  **  be  kept  in  hand  and  in  good  order 
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their  liaiuls ;  it  ciuniot  escape  ;  but  it  is  silent  as  to  the  way 
in  which  the  tax  shall  be  paid — whether  out  of  the  fimd 
itself,  or  out  of  the  annual  interest.  In  the  al)senee  of  statu- 
tory direction,  this  question  must  be  settled  upon  general 
principles. 

In  case  of  tenant  for  life  of  land,  it  is  the  duty  of  the  trus- 
tee to  see  that  the  equitable  tenant  for  life,  in  rightful  pos- 
session, pays  all  taxes  and  rates.     Pern/  on  Truj<fSy  §  554. 

The  rule  is  general  that  the  tenant  for  life  must  keep 
down  the  ordinary  taxes.  The  distinction  is,  that  where 
the  assessment  goes  to  the  permanent  benefit  of  the  estate, 


and  repair'*  until  the  estate  should  be  dischargenl  from  all  encum- 
brances, aii<l  not  to  bo  let  to  any  person,  but  tliat  a  daughter  mi/rlit 
"have,  hold,  occupy,  u>e  and  enjoy  the  premises  for  her  life.''— iW 
that  during  pucIj  occupation  she  must  pay  the  taxes.  See,  alt^j 
Amor  If  y.Lotccllj  lOi  Mas.^.  205. 

If  a  tenant  for  life  assign  his  estate  at  a  stipulated  annual  rent,  his 
assignee  is  obliured  to  pay  the  t^xos.  Prettyman  v.  Walston,  34  111.  1'5; 
Fox  V.  Zo;>//.  8  B>(sk  (I\f/.)  551. 

One  of  three  tenants  in  common  for  life,  is  bound  by  law  to  pay 
one-thinl  of  the  taxes  ass«\«ise  I  on  the  premises.  Anderson  v.  Grebl(*  I 
Aahm.  [I\t.)  13'). 

A  dowress,  like  any  other  life  tenant,  must  pay  the  taxes  during  lb* 
enjoyment  of  hov  estate,  but  not  betoro  her  dower  has  been  assigned. 
Brit,\.<:<ni  V.  I'/'tcy,  I  D,v.  {X.C)  Eq.  77  :  S/nuonv.Stra'vn,  50  ///.  2o6. 

Before  such  assignment,  tiixes  should  be  deducted  i'rom  the  whole 
estate.  ir'iU'hirtnrr  v.  firhhart,  25  Ohio  St.  557  ;  see  liilrt/  v.  Cfdmorffan,  l'^ 
Mn.  :;:;!  ;  ll'/n'  v.  0//.v/,y,  42  A^a.  212. 

Whether  a  dowress  e  ui  be  rendered  liable  for  tiixes  assessed  against 
her  husband  in  his  lifetime,  see  llarrisoa's  CasCf  16  Am.  Ijaw  Reg.  38a. 

In  cases  of  ordinary  tenancies  for  years,  the  lessor  is  obliged  to 
pay  the  taxes.  The  following  cases  are  exceptions:  Premises  wert* 
leased  for  ten  vears.  free  <•/*  rent,  on  condition  that  the  lessee  would 
ere(»t  a  building  on  tiie  lan«ls  and  surrender  the  whole  at  the  expira- 
tion of  his  term. — lIcJL  ilint  the  tenant  must  pay  the  taxes.  Willoxi 
V.  lUounf,  11   Lrcd.  [X.  ('.]  (*)24. 

So,  where  lau'ls  wore  Kviscil  for  ninety-nine  years,  with  a  covenant 
for  renewal, — //<//.  that  the  lessee  or  his  assignee  must  pay  the  t.ixe». 
Ilu'jlicf  V.  Yt>Hn'h  5  GtU  iC*  Jvhrts.  [Mil.)  07;  see  also,  Elmira  v.  Dun^*^ 
Barh.  iX.  Y.)  402. 

As  to  the  rub'  in  case  <^f  a  perpetual  ground  rent,  see  Irma  v.  Ba^k 
of  Unitrul  Slatcsy  I  Pa.  St.  340. 

The  life  tenant  is  entithxl  to  no  apportionment  from  the  reniaimler* 
man,  or  vice  vcrsij.  Tlius,  in  SuffoH  v.  Chaplain,  10  Ves,  Gt),  where  th© 
tenant  died  in  the  middle  of  the  year,  and  the  taxes  became  du« 
afterward, — Kdd^  lUat  the  remainderman  must  bear  the  whole  charge* 
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it  may  be  apportioned  between  the  life  tenant  and  the 
remainderman.     Ccdnis  v.  Chabert,  3  Eclw.  Ch.  312. 

It  is  a  rule  of  general,  if  not  of  universal,  application,  that 
it  is  incumbent  upon  a  tenant  for  life  to  pay  all  taxes  upon 
the  lands  subject  to  the  tenancy  during  his  life.  2  Scribner 
on  Dower  732.  He  is  entitled  to  the  enjoyment  of  it  only 
during  his  life-time,  and  he  is  bound  to  transmit  the  estate 
as  he  received  it. 

Upon  principle,  the  same  rule  should  be  applicable  to  an 
investment  by  an  executor,  under  the  directions  of  a  will, 
for  the  benefit  of  another  for  life.     So  long  as  the  life  ten- 


notwithstanding  the  six  months'  previous  enjoyment  of  the  premises 
by  the  tenant  lor  life. 

In  Holmes  v.  Taber,  9  Allen  [3fass.)  246,  the  tax  wa*<  assessed  against 
a  life  tenant  on  May  1st,  1860,  for  the  ensuing  year;  on  May  22d  he 
died. — Hcli/y  that  the  tax  for  the  entire  year  must  be  taken  Irom  the 
income  of  the  life  tenant.  iSee,  also,  Sohier  v.  Eldrcdqe,  103  Mass.  345 ; 
Butleilye's  Case,  Harp,  (*S.  C.)  CL  65;  Blight  v.  Blighi,  51  Pa.  SL  420; 
Graham  v.  Ihanga-n,  2  Bosw,  (X.  W)  516;  Poimiexter  v.  Green,  0  Leigh 
(  Va.)  504.  Nor  can  he,  in  accounting,  be  allowed  for  interest  ]>aid  or 
discount  received  on  the  assessment.     Bamum  v.  Bamxtm,  42  J/t/.  251. 

The  rule  as  to  assessments  for  permanent  improvements  on  the 
premises  is  otherwise,  and  they  must  be  equitably  apportioned  between 
the  two  estates.  Williams  v.  Brace,  5  Conn,  190;  Fleet  v.  DorlanU,  11 
How,  Pr,  (X,  Y,)  489;  Pli/mpton  v.  Boston  Dispensary,  106  Mass,  544; 
Miller'sCase,  Tuck.  (X,  Y.)  346;  ^Siihoell\,  Dovghty,  2  Bradf,  (X.  Y.)  311  ; 
Peek  V.  Sherwood,  56  X,  Y,  615.    See  Folley  v.  Passaic,  11  C  E,  Gr,  216. 

In  Whyte  v.  Xashville,  2  Swan  (Tenv,)  364,  and  in  Hitnei'  v.  Ege,  23  Pa. 
St,  305,  it  was  held  that  an  assessment  for  the  cost  of  a  pavement  laid 
on  the  premises  during  the  occupation  of  a  tenant  for  life,  must  be 
borne  by  him. 

A  remainderman  coerced  into  paying  taxes  or  assessments,  may  com- 
pel the  life  tenant  to  refund  them.  Linden  v.  Graham,  34  Barb,  (X,  Y,\ 
316;  Graham  v.  Dunigan,  2  Bosw,  (X.  Y.)  516,  6  Duer  629;  see  Dorr  v. 
Boston,  6  Gray  (3fass,)  131. 

At  common  law,  it  seems,  a  tenant  for  life  would,  by  a  sale  for  taxes, 
have  forfeited  his  estate  for  waste.  McMillan  v.  Bobbins,  5  Ohio  28 ; 
Stetson  V.  Day,  51  Me,  434;  see  Robinson  v.  Miller,  2  B,  Mon,  [Ky,)  284, 
292;  Pairick  v.  Sherwood,  4  Blotch,  112;  Burhans  v.  Van  Zamit,  7  X.  Y, 
523. 

In  making  sale  of  the  tenant's  interest,  the  collector  may  not  take 
the  whole  interest  for  a  shorter  term  than  that  of  the  tenant,  but 
must  take  so  much  as  is  necessary  for  the  whole  term.  Holabert  v. 
Blakely,  1  Boot  (Conn,)  505;  see  Campau  v.  Godfrey,  18  Mich,  27,  where 
the  interest  of  one  tenant  in  common,  in  part  only  of  the  lands  held 
in  common,  was  sold  on  execution,  and  the  court  refused  to  set  aside 
the  sale. — Rbp. 
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ant  enjoys  tlic  entire  produce  of  the  fund,  she  should  bo 
required  to  keop  down  the  taxes  upon  it;  otherwise  Ibo 
fund  itself  must  become  impaired,  and  the  entire  bimkn 
thrown  upon  those  who  take  the  fund  at  her  death.  If  she 
had  absolute  ownership  in  the  fund,  she  would  have  the 
taxes  to  pay,  and  there  seems  to  be  no  reason  why  sbe 
should  not  pay  the  taxes  during  such  period  as  she  is 
entitled  to  the  entire  use  and  benefit  of  it. 

In  Oirrk  v.  GouUI,  2  Madd.  ir>3,  the  right  of  an  executor 
to  retain  taxes  out  of  the  interest  of  the  fund  in  his  hands 
was  admitted,  and  the  same  rule  was  applied  in  Atfrood  y. 
Lawprq/,  cited  in  a  note  to  JiJast  v.  Thornhtirij^  3  P,  Wms.  126. 

I  think  the  chancellor's  view,  that  the  executors  have  a 
right  to  retain  the  tax  out  of  tlie  interest,  is  correct,  and 
that  the  decree  should  be  affirmed,  with  costs. 

Decree  unanimously  affirmed. 


Martha  B.  Stevens,  appellant, 

and 
W.  W.  SuiPPEN  and  others,  respondents. 

1.  In  case  of  an  executory  contract  to  build  a  vessel,  to  be  paid  for 
in  installments  as  the  work  progresses,  the  title  remains  in  the  builder 
until  the  work  is  completed,  and  the  rule  is  the  same  where  the  vessel 
is  built  under  the  inspection  of  a  superintendent  appointed  by  the 
purchaser. 

2.  The  title  to  the  vessel  known  as  the  "Stevens  Battery  "  (under 
the  contract  between  Robert  L.  Stevens\and  the  United  States  govern- 
ment), was  vested  in  Robert  L.  Stevens  at  the  time  of  his  death,  and, 
under  his  will,  passed  to  Edwin  A.  Stevens,  his  residuary  legatee. 


On  appeal  from  a  decree  of  the  Chancellor,  reported  in 
Stevens  v.  Shippen^  1  Staa.  487. 
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Mr,  Joel  Parker,  for  tlie  state. 

Mr.  Walter  L.  Clarkson  and  3Ir.  F.  W.  SfevenSy  for  the 
heirs  of  R.  L.  Stevens. 

A^AN  Syckel,  J. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of 
the  chancellor,  reported  in  1  Stew.  487.  The  only  question 
raised  on  this  appeal  is,  whether,  under  the  resolution  of 
congress,  approved  by  the  president  July  17th,  1862,  which, 
hy  its  terms,  released  and  conveyed  the  unfinished  vessel 
known  as  the  "  Stevens  Battery,"  to  the  "  heirs  at  law  of 
Robert  L.  Stevens,  deceased,  or  their  legal  representatives," 
the  title  to  that  vessel  passed  to  those  boil's  at  law,  or  to 
Edwin  A.  Stevens  as  the  residuary  legatee  of  Robert  L. 
Stevens  ? 

On  the  10th  of  February,  1843,  Robert  L.  Stevens 
entered  into  a  contract  with  Mr.  Upshur,  then  secretary  of 
the  naw,  for  the  construction  of  a  war  steamer  for  the 
United  States  government,  for  harbor  defence,  shot-and- 
sh ell-proof;  to  be  built  principally  of  iron,  upon  a  plan 
devised  by  Mr.  Stevens.  The  vessel  was  to  be  built  for  a 
stipulated  price,  according  to  plans  and  specifications  agreed 
upon,  and  to  be  completed  within  two  years.  Under  this 
original  contract,  there  could  be  no  doubt  that  the  legal  title 
to  the  vessel  remained  in  Mr.  Stevens  until  it  was  completed 
and  delivered  to,  and  accepted  by,  the  government. 

On  the  14th  day  of  November,  1844,  a  second  contract, 
explanatory  of  the  first  contract,  was  entered  into  between 
Mr.  Stevens  and  Mr.  Mason,  who  had  succeeded  Mr. 
Upshur  as  secretary  of  the  navy.  After  reciting  the  con- 
tract of  February  10th,  1843,  it  was  agreed  that  it  should 
be  modified  and  explained  as  follows :  The  time  for  the  com- 
pletion and  delivery  of  the  vessel  was  extended  two  years 
from  the  date  of  the  explanatory  agreement ;  the  specifica- 
tions were  in  some  respects  altered,  and  the  manner  in 
which  the  vessel  was  to  be  equipped  more  definitely  stated. 
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It  was  further  stipulated  anil  agreed  that  the  secretary  of 
the  navy  should  appoint,  and  that  Mr.  Stevens  should  ailniit 
within  his  establishment  for  building  said  war  steamer, 
some  person  or  persons  whose  duty  it  should  be  to  attonJ 
at  the  works  of  the  said  Stevens,  and  to  receive  and  receipt 
for,  on  account  of  the  navy  department,  all  materials,  of 
every  description,  which  should  be  delivered  for  construct- 
ing said  war  steamer,  her  engines  and  dependencies;  which 
materials,  when  so  received  and  receipted  for,  should  bo 
distinctly  marked  with  the  letters  '*  U.  S.,''  and  should 
become  the  property  of,  and  belong  to,  the  United  States; 
that  the  said  Stevens's  bills  for  labor  and  unwrought  mate- 
rials (already  or  thereafter  to  be  I'endered)  should  be  certified 
for  payment  with  the  customary  percentage  of  addition,  and 
that  the  authority  of  the  inspecting  officer  should  not  be 
understood  to  extend  to  the  right  to  judge  of  the  quality  or 
fitness  of  the  said  materials,  or  the  workmanship  of  any 
part  of  them,  but  merely  to  the  cost  of  the  same;  that  the 
navy  department  should  \n\\  to  said  Stevens,  as  the  price  of 
the  said  war  steamer,  when  fully  completed  and  deliwred 
in  conformity  with  the  provisions  of  this  contract,  the  sum 
of  $580,717.84 ;  that,  as  security  for  the  faithful  perform- 
ance of  his  contract,  the  said  Stevens  should  execute  to 
the  United  States  a  mortgage  upon  certain  specified  real 
estate  in  Iloboken,  with  ample  power  to  enter  upon  and 
sell  the  same  in  case  of  failure  on  his  part  to  perform  the 
contract ;  that,  after  bills  certified  to  the  amount  of  $500,000 
had  been  paid  to  Mr.  Stevens,  the  balance  of  the  contract 
price,  if  it  was  deemed  necessary  for  the  security  of  the 
government,  should  be  withheld,  as  further  security  for  the 
execution  of  the  contract  by  Mr.  Stevens,  and,  in  addition 
to  the  said  mortgage  security,  that,  when  the  vessel  should 
be  fully  completed  in  all  respects,  and  duly  delivered  to  and 
received  by  the  agent  of  the  United  States,  according  to  the 
terms  of  the  contract,  the  balance  of  the  contract  price 
should  be  paid  to  Mr.  Stevens,  and  his  mortgage  surren- 
dered to  him  for  cancellation. 
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Mr.  Stevens  executed  the  mortgage  called  for  by  the  con- 
tract, proceeded  with  the  work  upon  the  vessel,  and,  in 
1856,  before  its  completion,  he  died. 

In  1849,  the  government,  having  advanced  ^500,000  of  the 
price,  refused  to  make  any  further  payment,  and  the  work 
was  therefore,  for  a  time,  suspended,  but  was  again  resumed 
in  1853.  At  the  time  of  his  death,  Mr.  Stevens  had 
expended  upon  the  vessel,  which  was  then  far  from  comple- 
tion, over  9113,000  of  his  own  money,  in  addition  to  the 
sum  of  $500,000  received  from  the  United  States  govern- 
ment. By  his  will,  dated  in  1846,  he  made  his  brother, 
Edwin  A.  Stevens,  his  residuary  legatee,  and  it  is  admitted 
that  if  the  vessel  was  part  of  the  estate  of  Robert  L.  Stevens, 
it  passed,  under  his  will,  to  his  brother  Edwin. 

The  general  rule  of  law,  that,  under  a  contract  for  build- 
ing an  entire  vessel,  no  j»roperty  vests  in  the  party  for  whom 
she  is  built  until  she  is  ready  for  delivery,  and  has  been 
accepted  and  approved  by  such  party,  is  not  controverted. 
But  it  is  claimed  that  this  case  is  taken  out  of  the  general 
rule,  by  the  fact  that  this  vessel  was  constructed  under  the 
superintendence  of  the  government;  that  payments  were 
made  upon  her  as  the  work  progressed;  and  that,  by  the 
terms  of  the  contract,  materials  for  her  construction  were 
to  be  marked  with  the  letters  "  U.  S.,"  and  to  be  the  prop- 
erty of  the  United  States.  The  case  relied  upon  to  support 
this  distinction  is  Scmlder  v.  Calais  Steamboat  Oj.,  1  Cliff. 
370,  in  which  Justice  Clifford  relies  upon  the  authority  of 
Woods  V.  Riissell,  5  B,  <f'  Aid.  942. 

In  this  state,  in  Elliott  v.  Edwards^  6  Vr.  265,  it  has  been 
expressly  held,  contniry  to  the  rule  laid  down  in  Woods  v. 
Jinssclly  tliat,  in  case  of  an  executory  contract  to  build  a  ves- 
sel, to  be  paid  for  in  installments  as  the  work  progresses,  the 
title  remains  in  the  builder  until  the  work  is  completed  and 
delivered.  This  case  was  affirmed  in  our  court  of  last  resort 
(7  Vr.  449),  and  must  be  accepted  as  the  law  of  this  case. 

In  Qarke  v.  Spence^  4  Ad.  ij^  EL  448,  some  importance  is 
attached  to  the  fact  tliat  the  vessel  was  to  be  built  under  a 
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superintendent  appointed  by  the  purchaser,  ou  the  grouud 
that  the  bulkier  was  l)ound  to  deliver  tlmt  particular  vessel, 
and  tlie  purchaser  was  obliged  to  accept  it,  and  that  no  other 
vessel  could  be  delivered  in  performance  of  the  contract. 
But  the  court  in  that  case  was  constrained  to  observe,  that: 
"Until,  however,  the  last  of  the  necessary'  materials  be 
added,  the  vessel  is  not  complete — the  thing  contracted  for 
is  not  in  existence — for  the  contract  is  fi)r  a  complete  vessel, 
and  not  for  j^arts  of  a  vessel ;  and  we  have  not  been  able  to 
find  any  authority  for  saying  that,  whilst  the  thing  con- 
tracted for  is  not  in  existence  as  a  whole,  and  is  incomplete, 
the  general  property  in  such  parts  of  it  as  are  from  time  to 
time  constructed  shall  vest  in  the  purchaser,  except  tlic  above 
passage  in  the  case  of  Woods  v.  liussdV 

It  will  be  obvserved  that  there  is  a  circumstance  which  dis- 
tinguishes the  case  in  hand  from  Clarke  v.  Spence.  In  that 
case  the  plan  of  the  vessel  was  agreed  upon,  and  the  super- 
intendent of  the  purclnu^er  was  present  to  see  that  proper 
materials  were  used  and  the  specifications  complied  with, 
and  the  vessel  was  to  be  taken  by  the  purchaser;  there  was 
to  be  no  uncertainty  in  regard  to  tliat;  while  in  this  case, by 
the  express  tonus  of  the  agreement,  the  authority  of  the 
inspecting  ofhcer  was  not  to  extend  to  a  right  to  judge  ot 
the  quality  or  fitness  of  materials,  or  of  the  workmanship 
of  any  part  of  them,  but  merely  as  to  the  cosl  of  the  same, 
and  of  the  labor  actually  applied  to  them.  The  mode  in 
which  the  vessel  was  to  be  constructed  to  make  it  shot- 
proof,  was  left  to  the  judgment  of  M**.  Stevens,  who, in  the 
lanii'uai^e  of  the  chancellor,  "  was  actuated  by  a  desire  to 
embody  and  illustrate  his  own  ideas  of  naval  architecture 
for  till'  piir['(»>»'s  of  warfare."  lb*  undertook  to  l)uildavte- 
sel  which  shcHild  bo  shot-and->l»cll-proof  ag-ainst  tlie  artillery 

• 

then  in  use  on  board  vessels  of  war,  and  the  government,  m 
the  contract,  took  unusual  care  to  secure  itself  against  the 
contingency  of  loss  in  the  event  of  his  ideas  proving  to  be 
a  failure.  Taking  the  whole  contract  together,  it  is  mani- 
fest that  the  government  did  not  intend  to  become  the 
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owner  of  the  vessel  unless  she  was  a  success.  She  was  not 
to  be  accepted  by  the  government  provided  she  was  made  to 
conform  to  a  certain  model,  but  only  in  the  event  that  she 
should  be  capable  of  offering  the  resistance  which  the 
builder  stipulated  she  should  show  under  lire.  Under  the^ 
original  contract  it  was  so  clear  that  the  title,  pending  the 
construction,  would  inhere  in  Mr.  Stevens,  that  the  parties, 
if  any  change  had  been  intended  in  that  regard,  would  have 
left  no  uncertainty  about  it  in  the  explanatory  agreement, 
which  was  drawn  with  so  much  care  for  the  public  interests. 
The  mortgage  which  Mr.  Stevens  was  required  to  execute 
upon  very  valuable  lands  as  security  for  the  faithful  per- 
formance of  his  contract,  confirms  this  view,  and  the  provi- 
sion that  certain  materials  should  be  marked  "U.  S.,"  and 
become  the  property  of  the  government,  supports  rather 
than  weakens  it,  for,  if  the  ownership  of  the  vessel  itself  was 
to  be  transferred,  it  seems  reasonable  to  presume  that  the 
declaration  as  to  ownership  would  not  have  been  limited  to 
the  materials. 

If  it  had  been  the  purpose  of  the  explanatory  agreement 
to  vest  the  title  in  the  government,  it  is  reasonable  to  sup- 
pose that  there  would  have  been  a  clear  expression  to  that 
eiFect,  and  that  neither  party  would  have  been  content 
to  leave  so  important  a  matter  to  uncertain  inference. 
Advances  were  to  be  made  by  the  government  to  Mr. 
Stevens,  according  to  the  amount  of  materials  furnished  for 
the  work,  and,  therefore,  they  were  marked  "  U.  S."  to 
ascertain  the  progress  of  the  work,  so  that  the  goverrmient 
would  not  pay  faster  than  the  work  was  done,  and,  also,  to 
prevent  any  misappropriation  of  such  materials,  by  divert- 
ing them  to  other  uses,  after  the  government  had  adv^aneed 
money  to  the  contractor  to  an  amount  based  upon  the  value 
of  such  materials.  '  This  was  a  wise  precaution.  The  pay- 
ments were  not  understood  to  have  the  effect  of  divesting 
Mr.  Stevens  of  the  title,  because  the  contract  expressly 
states  that  the  payments  were  made  in  consideration  of  the 
security — that  is,  the  mortgage — given  for  the  faithful  exe- 
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cutiou  of  the  contract.  The  reason  for  making  the  pay- 
ments being  declared,  in  the  contract,  to  be  in  consideration 
of  the  security  given  by  Mr.  St^\'ens,  no  other  intentiou 
can  fairly  be  im^mted  to  the  contracting  parties.  The  idea 
that  the  title  passed  out  of  tbe  builder,  is  also  excluded  by 
the  language  of  the  agreement,  "that,  when  the  said  Stevens 
shall  have  fully  completed  the  said  war  steamer,  and  when 
she  shall  have  been  delivered  and  accepted  by  the  agent  of 
the  United  States,  the  balance  of  the  purchase  price  shall 
be  paid,  and  the  said  mortgage  surrendered."  This  lan- 
guage, used  repeatedly  in  the  contract,  was  certainly  inapt, 
if  it  was  understood  that  the  title  resided  in  the  govern- 
ment. 

The  delivery  was  to  be  that  of  a  vessel  in  its  complete 
state,  and   its  acceptance  was  to  be  contingetit  upon  its 
capacity  to  accomplish  what  its  builder  had  promised ;  other- 
wise the  right  to  reject  it  was  unquestionable.    Tlmt  such  was 
the  interpretation  put  upon  this  agreement  by  the  govern- 
ment, may  be  fairly  drawn  from  the  history  of  the  transac- 
tion.   When  the  work  was  suspended,  in  1849,  by  reason  of 
the  refusal  of  tluo  secretary  of  the  navy  to  make  any  further 
payments,  the  vessel  was  left  in  the  possession  of  Robert  L. 
Stevens,  and,  after  his  death,  in  the  exclusive  possession  of 
I^dwin  A.  Stevens.     There  has  never  been  any  attemjit  on 
the  part  of  the  government  to  assert  any  title  to  the  vessel,  • 
or  to  take  possession  of  her.     On  the  contrary,  so  far  as 
appears,  the  inspecting  officer  of  the  goverimient  was  with- 
drawn, and  Robert  L.  Stevens,  in  his  life-time,  atler  1852, 
expended,  of  his  own  money,  over  $113,000,  and,  afler  Rob- 
ert's death,  Edwin  expended  over  §89,000,  in  the  work  of 
completing  the  vessel,  without  any  governmental  supervi- 
sion or  interference. 

I  conclude,  therefore,  both  upon  the  law  applicable  to 
the  contract,  and  upon  the  understanding  fairly  to  be 
deduced  from  its  terms,  and  the  conduct  of  the  parties  to 
it,  that,  at  the  time  of  Robert  L.  Stevens's  death,  the  title 
to  this  vessel  was  vested  in  him.     The  government  had  a 
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right  to  recover  its  damages  against  the  estate  of  Robert  L. 
Stevens  for  breach  of  his  contract,  with  power  to  resort  to 
the  collateral  mortgage,  and,  it  may  be,  also  to  an  equitable 
lien  on  the  vessel,  to  enforce  the  payment  of  the  damages 
recovered.  Ifo  construction  of  the  contract  more  beneficial 
to  the  government  can  be  made. 

The  resolution  of  congress  upon  which  this  controversy 
arises,  must  be  read  with  this  understanding  of  the  legal 
rights  of  the  respective  parties  under  the  original  and 
explanatory  agreements. 

Edwin  A.  Stevens  was  permitted  to  remain  in  the  exclu- 
sive possession  and  control  of  the  battery  during  his  life- 
time. He  made  various  proposals,  during  the  late  civil  war, 
to  complete  the  vessel  for  the  United  States  government, 
which  resulted  in  the  appointment  of  a  board  of  examiners 
to  inspect  the  vessel,  and  a  report  by  a  majority  of  them, 
dated  December  24th,  1861,  that  it  was  not  advisable,  on  the 
part  of  the  government,' to  finish  the  battery  on  the  plan 
then  proposed  by  Edwin  A.  Stevens. 

On  the  17th  of  the  following  July,  the  joint  resolution  in 
qucbtion  was  passed,  as  follows : 

"A  resolution  releasing  to  the  heirs  at  law  of  Robert  L.  Stevens, 
deceased,  all  the  right,  title  and  interest  of  the  United  States  in 
and  to  the  Stevens  Battery. 

^^Jiesolvedj  by  the  senate  and  house  of  representatives  of  the  United 
States  of  America  in  congress  assembled,  That  all  the  right,  title  and 
interest  of  the  United  States  in  and  to  the  Stevens  Batterv  bo  and  the 
same  are  hereby  released  and  conveyed  to  the  heirs  at  law  of  the  said 
Robert  L.  Stevens,  or  their  legal  representatives." 

The  government  could  not  invest  the  heirs  at  law  with 
the  title  of  the  vessel,  because  it  had  no  titlo  itself — it  had 
merely  a  right  of  action  for  damages.  The  words  of  the 
resolution  are  not  apt  to  pass  a  right  of  action,  and  if  they 
were,  the  word  ''  release"  would  strongly  indicate  an  inten- 
tion to  relieve  the  person  against  whom  the  right  of  action 
existed,  and  not  to  confer  upon  another  the  right  to  main- 
tain suit  against  him. 
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From  1849,  when  further  advances  were  refused,  up  to 
1862,  when  this  joint  resolution  wns  passed,  no  attempt  had 
been  made  on  the  part  of  the  government  to  enforce  against 
Mr.  Stevens  or  his  estate  its  claim  for  damages,  if  any  right- 
fully existed,  and  it  is  highly  improbable  that  congress 
would,  under  the  circumstances,  have  attempted  to  revive  a 
stale  claim  and  have  conferred  upon  the  heirs  at  law  of 
Robert  L.  Stevens  any  right  to  involve  his  estate  in  litiga- 
tion. I  think  that  the  purpose  and  effect  of  the  resolution 
was  to  surrender  any  right  which  the  government  had  to  a 
completion  of  the  battery,  and  to  free  Mr.  Stevens's  estate 
from  all  liability  to  damages  for  the  non-performance  of  the 
contract.  The  result  is,  that,  under  the  will  of  Robert  L. 
Stevens,  the  title  to  the  battery  vested  in  his  residuary 
legatee. 

The  decree,  so  far  as  appealed  from,  should  be  aflSrmed, 
with  costs. 

Decree  unanimously  affirmed. 


Solomon  D.  McMillan,  appellant, 

and 

James  D.  Fisu,  The  New  York  Water  Proof  Paper  Com- 
pany and  others,  respondents. 

1.  The  criteria  to  determine  whether  property  is  real  or  personal  aJ*» 
annexation,  appropriation  and  intention  to  make  a  permanent  acces* 
gion  to  the  freehold. 

2.  \Vht  iv  ;i  mortgage  i-^  drawn  and  executed,  which  is  inten^lod  to 
carry  into  execution  a  previous  agreement,  but  which,  by  the  mistake 
of  the  drau«;ht.sman,  either  as  to  law  or  fact,  does  not  fulfill  that  inten- 
tion, or  violates  it,  equity  will  correct  the  mistake  so  as  to  conform  to 
the  intention  between  parties. 

3.  Where  the  scrivener,  in  drawing  a  mortgage  on  land  from  a  cop 
poration,  made  it  to  the  mortgagee  and  His  "successors,"  it  ^^ 
reformed  to  his  '*  heirs/' 
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Mr.  Joseph  C.  Pofts^  for  appellant. 

Mr.  G.  Aeliersov,  for  respondents. 

On  appeal  from  the  decree  of  the  chancellor,  reported 
in  I^sh  V.  N.  Y.  Water  Proof  Paper  Co.,  2  Stew.  16. 

SCUDDER,  J. 

The  statement  of  facts  in  this  case  sufficiently  appears  in 
the  opinion  of  the  chancellor.  The  two  mortgages  given 
by  The  New  York  Water  Proof  Paper  Company  to  the  com- 
plainants below,  as  trustees,  to  .secure  the  bondholders  their 
bonds  for  §15,000,  the  amount  advanced  as  a  loan  to  the 
company  to  aid  in  establishing  and  prosecuting  their  busi- 
ness, were  contemporaneous,  and  intended  to  effect  the  same 
purpose.  One  was  distinctively  a  mortgage  on  the  realty, 
describing  the  lands  upon  which  the  building  and  machinery 
were  erected,  by  metes  and  bounds,  without  reference  to  the 
structures  upon  it.  The  second,  for  greater  security, 
described  only  the  machinery  then  in  the  mill.  "" 

It  is  manifest,  from  the  evidence,  that  there  was  no  inten- 
tion to  separate  the  machinery  and  fixtures  for  manufactur- 
ing in  the  mill  from  the  realty,  and  treat  them  distinctively 
as  chattels,  but,  in  the  abundance  of  caution,  a  chattel  mort- 
gage, in  form,  was  given,  in  addition  to  the  mortgage  on  the 
land,  to  secure  the  same  debt,  to  the  same  creditors  and  at 
the  same  time. 

This  chattel  mortgage  was  not  refiled  within  the  time 
required  by  statute  {Jia\  p.  709,  §  41),  hence  McMillan,  one 
of  the  bondholders,  sued  upon  his  bonds  at  law,  obtained  a 
judgment,  and  levied  on  all  the  machinery  in  the  mill,  to 
obtain,  as  he  sui)posed,  a  first  lien  thereoii. 

A  bill  w^as  filed  by  Fish  and  others,  who  were  mortgagees 
and  trustees  for  all  the  bondholders,  to  foreclose  the  mort- 
gage on  the  real  estate,  and  McMillan  was  enjoined  by  the 
decree  of  the  chancellor  from  selling  the  machinery  named 
in  the  chattel  mortgage.     The  decree  for  foreclosure  directs 
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that  it  be  pokl  as  part  of  the  realty,  to  satisfy  all  the  bond- 
holders secured  by  the  mortgage  on  the  real  estate.  The 
judgment  creditor  appeals  from  this  decree,  beeaupe  It 
directs  the  sale  of  all  the  property  mortgaged,  as  realty, 
whereas  he  claims  that  portions  of  it  arc  personalty.  The 
facts,  however,  show,  as  clearly  appears  in  the  opinion  of 
the  chancellor,  that  the  machinery  mentioned  in  the  chattel 
mortgage,  and  claimed  by  the  complainants  in  their  petition 
for  injunction,  are  permanent  fixtures.  They  have  all  the 
qualities  necessary  to  constitute  them  parts  of  the  realty. 
These  qualities  have  been  so  recentlvand  fullv  considered  in 
our  courts  that  I  neec]  only  refer  to  some  of  the  later  eases. 
Qnlnbij  V.  Manhattan  Cloth  Co.,  9  C.  E.  Gr,  260 ;  Bhuich  v. 
Rogers,  11  C  E.  Gr.  563.  At  the  last  term  of  this  court 
this  subject  received  a  most  careful  examination  in  the  ease 
of  Wifiiamson  v.  N.  J.  Southern  B.  B.  Co.,  2  Star.  811, 
wherein  it  was  held  that  the  rolling  stock  of  a  railroad  com- 
pany was  personal  property. 

The  criteria  to  determine  whether  property  ij^  real  or  per- 
sonal are,  annexation,  appropriation  and  intention  to  make 
a  permanent  accession  to  the  freehold.  So  completely  do 
all  the  qualities  co-exist  in  this  case,  that  the  mill  was  built 
aTid  conformed  in  size  and  structure  for  this  very  machinery 
that  was  put  in  it,  fastened  to  it,  and,  in  part,  imbedded  in 
its  walls  and  floors,  so  that  a  removal  of  any  important  part 
of  the  machinery  would  impair  the  building  and  prevent 
the  very  purpose  of  its  erection.  One  of  the  witnesses,  who 
was  the  first  president  and  afterwards  secretary  of  the  com- 
pany, after  describing  the  difterent  pieces  of  machinery  and 
their  uses,  says:  "The  whole  concern,  as  it  now  stands,  i? 
adapted  to  the  manufacture  of  water-proof  paper;  thi'* 
machinery  was  placed  in  the  mill  as  a  permanent  fixture;  I 
never  heard  any  intimation  on  the  part  of  any  director  or 
stockholder  to  have  the  machinery  removed."  And,  again: 
"The  principal  value  of  the  property  consists  in  its  entirety, 
as  it  now  exists  there." 
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The  cliemieal  machine,  or  bath,  was  the  novelty  or  princi- 
pal patented  machine  used  in  the  manufacture  of  the  water- 
proof paper,  and  constituted  the  great  estimated  value  of 
the  enterprise.  This  was  connected  with  the  washer,  and 
tliis,  again,  with  rollers,  either  plain  or  embossed,  by  wHiich 
the  process  was  completed.  The  chemical  apparatus  and 
the  washer  could  not  be  taken  out  of  the  building  without 
destroying  them,  and  all  the  articles  named  in  the  chattel 
mortgage  are  securely  imbedded  or  fastened  to  the  realty, 
or  so  attached  that  they  cannot  be  separated  without  groat 
prejudice  to  the  parts  taken  and  those  that  w^ould  remain. 
It  is  of  no  consequence,  therefore,  that  the  chattel  mortgage 
was  not  refiled,  for  all  the  machinery  named  therein  was 
covered  by  the  mortgage  on  the  land. 

The  judgment  of  McMillan  was  obtained  subsequent  to 
the  registry  of  the  mortgages,  and  there  is  no  error  in  the 
decree  which  postpones  his  lien  to  the  prior  lien  of  the 
mortgages  on  the  property  therein  described. 

The  decree  also  reforms  the  mortgage  by  substituting  the 
word  "  heirs  "  for  ''  successors."  To  this,  objection  is  made 
on  this  appeal.  The  deed  for  the  land  was  made  to  the  cor- 
poration in  the  usual  form,  to  have  and  to  hold  to  them, 
"their  successors  and  assigns.''  This  deed  was  delivered  to 
the  attorney,  to  draw  a  mortgage  in  ample  and  complete 
form  to  secure  the  bondholders  for  their  advances  to  the 
company.  This  was  the  only  instruction  given  him  for  its 
preparation.  By  mere  mistake  and  inadvertence  he  drew 
the  mortgage  conveying  the  land  to  James  D.  Fish  and 
Charles  II.  P.  Babcock,  as  trustees,  and  to  their  successors. 
By  copying  from  the  deed  to  the  corporation,  the  scrivener 
made  the  mistake  by  which  the  judgment  creditor  now 
contends  that  only  an  estate  for  life  was  given  to  these 
trustees. 

It  docs  not  appear  in  the  proofs,  nor  in  the  answer  of 
McMillan,  who  was  one  of  the  directors  and  a  bondholder, 
that,  at  the  time  the  mortgage  was  given,  either  he  or  any 
of  the  officers  or  bondholders  understood  that  any  other 
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estate  tlian  a  fee-simple  was  conveyed  by  mortgage  to  secure 
the  l)on(ls  of  the  company.  The  use  of  the  word  "suc- 
cessors," taken  from  tlie  deed  of  the  company,  shows  that 
something  more  was  intended  than  a  life  estate,  and  that 
the  i^urposc  was  to  convey  all  tlic  estate  which  the  corpora- 
tion had  in  the  lands.  Tlie  mortgage  was  not  technically 
drawn  to  express  the  intent,  but  there  is  no  difficulty  in 
reforming  the  instrument  to  conform  to  the  intention  of  the 
parties,  as  it  is  apparent  on  the  face  of  the  deed,  supported 
by  the  parol  proof  of  the  agreement  and  uiiderstandiugof 
the  parties. 

This  case,  upon  the  facts,  avoids  the  difficulty  considered 
in  Wheckr  v.  Kirtlmul,  8  C.  E.  Gr.  13,  0  C.E.  Gr.  552, 
where  such    reformation  of  tlie  deed    would   prejudice  a 
subsequent  judgment  creditor;    for  here  McMillan  was  a 
director  in  the  company  when  the  mortgage  was  given,  a 
bondholder  to  be  secured  by  the  mortgage,  and  a  partici- 
pant in  the  arrangement  by  which  the  security  was  given 
It  is  within  the  rule  recognized  in    Wintennute  v.  SfV/der^ 
2  Gr,  CIl  500,  that,  where  an  instrument  is  drawn  and  exe- 
cuted which  professes  or  is  intended  to  carry  into  execution 
an  agreement  previously  entered  into,  but  which,  by  the 
mistake  of  the  draughtsman,  either  as  to  law  or  fact,  does 
not  fulfill  that  intention,  or  violates  it,  equity  will  correct 
the  mistake  so  as  to  pro(Uice  a  conformity  to  the  intention. 
This  is  unobjectionable  between  parties  to  the  deed  and 
those  who  have?   knowledge  of  its  jiurposc  and  intention 
before  its  execution.     A  court  of  equity  will  give  effi^ct  to 
the  deed  in  such  a  case,  so  as  to  carry  out  the  intention  of 
the  parties.      ILn/hr  v.  Aticood^  11  Ci  E.  Gr.  504;  Sissonv. 
Donndlu,  7  Vr.  4;i:2. 

These  questions  which  have  been  considered,  cover  and 
settle  the  direct  points  of  the  appeal,  and  we  have  not  gone 
outside  of  them  to  <lecide  other  matters  presented  in  the 
arguments  of  counsel  or  in  the  opinion  of  the  court  below. 
For  the  reasons  above  given,  the  decree  should  be  affirmed. 

Decree  unanimously  affirmed. 
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Timothy  II.  Prudden,  appellant, 

and 
Oscar  Lindsley  and  others,  respondents. 

1.  Trustees,  who  are  tlie  legal  owners  of  land  in  fee,  may  dedicate 
the  land  to  public  uses  not  inconsistent  with  the  trust. 

2.  An  adverse  public  user,  for  the  purposes  of  a  highway,  of  land  so 
held  in  trust,  continuing  for  twenty  years,  will  establish  the  highway 
against  both  trustees  and  cestuU  que  trust,,  whether  consistent  with  the 
trust  or  not,  and  although  the  trust  be  for  the  benefit  of  a  portion  of 
the  public. 

3.  When  the  verdict  of  a  jury,  upon  an  issue  framed  in  chancery,  is 
Bet  aside,  the  cause  cannot  be  finally  decided  upon  the  proofs  offered 
at  the  jury  trial.  Ordinarily,  such  evidence  is  before  the  chancellor 
only  for  determining  what  weight  should  be  given  to  the  verdict. 


On  appeal  from  a  decree  of  the  chancellor,  reported  in 
Prudden  v.  Lindsley ^  1  Stew.  378. 

Mr.  J.  li.  Emery  and  3fr.  H.  C.  Pitney ^  for  appellant. 

Mr.  George  T.  Werts^  for  respondents. 

Dixon,  J. 

The  complainant  in  this  cause  filed  his  bill  against  the 
defendants,  trustees  of  school-district  No.  72,  in  the  county 
of  Morris,  to  perpetually  enjoin  them  from  constructing  a 
school-liouse  upon  a  strip  of  land  which,  he  alleged,  was  a 
public  highway,  and  by  means  of  which  access  was  hud  to 
his  shop  and  barn.  On  the  return  of  a  rule  to  show  cause, 
the  answer  of  the  defendants  was  filed,  denying  the  exist- 
ence of  the  highway,  but  an  injunction  pendente  lite  was 
granted.  Thereupon,  on  motion  of  the  defendants,  an  issue 
was  framed  to  try,  before  a  jury  of  Morris  county,  tlie  fact  so 
disputed.  At  that  time  the  complainant  obtained  a  verdict, 
on  the  coming  in  of  which  the  defendants  moved  to  set  the 
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same  aside,  for  the  reason  that  the  title  of  the  premises  in 
controversy  was  such  that  no  legal  highway  could  be  estab- 
lished thereon,  either  by  user  or  by  express  dedication,  the 
only  modes  relied  on  by  the  compliwnant  for  its  creation. 
The  defendant's  view  was  adopted  by  the  chancellor,  and 
the  bill  was,  therefore,  dismissed.  From  such  dismissal  this 
appeal  is  taken. 

The  lorn.i  in  quo  has,  since  September  13th,  1813,  been 
held  under  a  deed  of  that  date,  made  by  Jacob  Allen  and 
Zophar  Freeman  and  others,  "  trustees  chosen  by  a  meeting 
of  the  inhabitants  of  Green  Village  and  vicinity  for  the  pur- 
pose of  i>urchasing  a  lot  of  land  for  the  use  of  the  school  in 
Green  Village,"  by  which  deed  sixty-two  hundredths  of  anacre 
of  laiid  were  conveyed  to  the  trustees  in  fee,  "  to  be  appropri- 
ated, used  or  made  use  of  or  occupied  for  the  use  of  the 
school  in  Green  Village,  or  the  building  of  a  school-lioiise, 
if  it  should  be  required  to  be  put  to  that  use,  *  *  to  be 
kept  for  the  use  of  the  school  in  Green  Village  as  long  aa 
grass  grows  and  water  runs."  Under  tliis  conveyance  the 
defendants  elaini  title  by  virtue  of  an  act  of  the  legislature 
approve<l  March  14th,  1875  (P.  L.  p.  415).  Over  one  side 
of  this  tract  the  complainant  insists  that  the  trustees  have 
created  the  highway  contended  for,  by  their  positive  and 
unequivoeal  acts  of  dedication.  Whether  those  acts  can 
legally  have  such  effect,  is  one  of  the  questions  to  be  con- 
sidered. 

The  trustees  are  the  legal  owners  of  the  land,  but,  as  the 
purposes  for  which  they  own  it  are  expressed  in  the  deed 
by  which  they  hold  the  title,  their  acts  cannot  be  allowed  to 
violate  the  trust.  That  trust,  however,  is  of  a  somewhat 
indefinite  character,  and,  therefore,  a  discretion  is  vested  in 
the  trustees  as  to  the  mode  in  which  it  may  be  best  sub- 
served; and  within  the  range  of  this  discretion  their  acts 
are  lawful  and  binding.  These  plain  principles,  so  easily 
stated,  but  perhaps  not  so  easily  applied,  are  the  criteria  for 
testing  the  power  to  dedicate.  If  the  liighway,  claimed  by 
by  the  complainant,  could  be  laid  out  by  the  trustees  in  fu^ 
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therance  of  their  trust,  then  their  dedication  is  valid.  liex 
V.  Leake,  b  B.  ^  Ad,  469. 

It  cannot  be  asserted,  as  a  principle  of  law,  that  the  devo- 
tion of  part  of  a  school  plot  to  the  purposes  of  a  highway, 
is  inconsistent  with  the  trusts  impressed  upon  it,  for,  mani- 
festly, circumstances  may  be  imagined  where  a  public  road 
would  be  convenient,  or  even  necessary,  for  the  enjoyment 
of  the  school;  and,  therefore,  the  question  whether  such 
dedication  can  be  made,  is  one  of  fact,  to  be  determined  by 
the  conditions  of  each  case. 

In  the  present  suit,  this  question  of  compatibility  received 
no  consideration  whatever  at  the  trial  before  the  jury.  The 
power  of  the  trustees  to  dedicate  was  not  there  contro- 
verted, and  the  jury  was  accordingly  instructed  that  if  the 
trustees,  by  certain  of  their  acts,  intende<l  to  dedicate  the 
lands  for  the  purpose  of  the  passage  of  the  public,  they 
could  not  afterwards  revoke  their  act,  and  a  valid  dedica- 
tion would  arise.  A  verdict  founded  on  this  direction  the 
chancellor  would  be  justified  in  setting  aside.  He,  how- 
ever, went  further,  and  adjudged  that  the  alleged  dedication 
was  incompatible  with  the  purposes  expressed  in  the  deed, 
and  dismissed  the  bill.  If  he  reached  this  adjudication  as  a 
conclusion  of  law,  then,  as  already  intimated,  I  think  he 
was  in  error;  if  as  a  conclusion  of  fact,  then,  it  seems  to 
me,  he  was  putting  to  an  unauthorized  use  the  evidence 
offered  at  the  circuit.  That  evidence  was  not  before  him, 
except  collaterally,  to  be  used  in  determining  what  weight 
was  to  be  given  to  the  verdict;  it  was  not  evidence  upon 
the  final  hearing.     Black  v.  Shreve,  2  Bias.  455,  466. 

Doubtless  the  chancellor  might  properly  order  the  proofs 
offered  before  the  jury  to  stand  as  testimony  in  the  cause, 
but  it  would  not  be  fair  to  the  party  who  had  secured  the 
verdict,  to  regard  those  proofs  as  comprising  all  the  evi- 
dence which  he  should  be  allowed  to  produce,  as  to  a 
matter  of  fact  not  actually  disputed  in  the  forum  of  litiga- 
tion. And  yet  this  must  be  done,  before  it  can  be  con- 
cluded at  this  stage  of  the  suit  that  the  grant  of  the  laud 
40 
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for  a  highway  was  inconsistent  with  the  purposes  of  the 
trust.  If  the  verdict  is  not  warranted  hy  the  proofs  upon 
all  the  points  which  should  have  been  decided  in  the  issue, 
then  the  parties  should  be  permitted  to  bring  in  their 
evidence  on  the  points  not  so  settled,  the  verdict  standing 
as  conclusive  upon  the  other  points,  or  the  verdict  should 
be  set  aside  and  all  points  be  thrown  open  to  controversy. 
But,  if  the  verdict  be  vacated,  then  the  cause  is  not  ripe  for 
decision  upon  disputed  questions  of  fact.  For  this  reason, 
therefore,  I  think  the  dismissal  of  the  bill  was  erroneous. 

But  there  is  another  ground  on  which  the  complainant 
bases  his  claini — viz.,  that,  by  adverse  user  for  over  twenty 
years,  the  public  has  a(!quired  the  easement  of  a  highway, 
notwithstanding  the  trusts  created  by  the  deed.  The 
defendants,  on  the  contrary,  insist  that  such  a  user  would 
be  ineftectual  to  impair  those  trusts.  This  contention,  also, 
the  defendants  made  for  the  first  time  on  the  motion  to  set 
aside  the  verdict.  At  the'  trial  they  had  confined  their 
efforts  to  a  denial  of  the  fact  of  user.  In  the  chancellor's 
view,  the  evidence  of  this  fact  seems  not  to  have  been  satis- 
factory. If  it  is  not  (and  this  question  was  not  discussed 
and  is  not  decided  in  this  court),  the  verdict  may  be  vacated 
for  this  cause,  and  the  matter  thrown  open  for  further  liti- 
gation, unless  the  defendants'  claim  as  to  the  law  is  well 
founded.  I  think,  however,  they  are  in  error  here,  also. 
The  eftect  of  twenty  years'  adverse  user  by  the  public,  is 
very  sweeping  upon  all  claims  that  are  capable  of  h^ing 
asserted  against  it.  Said  Judge  Story  :  "  By  our  law,  upon 
principles  of  public  convenience,  the  term  of  twenty  years 
of  exclusive,  uninterrupted  enjoyment,  has  been  held  a  con- 
clusive presum])tion  of  a  grant  or  right.  *  *  The  pre- 
sumption is  applied  as  a  presumption  juris  et  de  jure,  \vher- 
ever,  by  possibility,  a  right  may  be  acquired  in  any  manner 
known  to  the  law."     Ti/ler  v.  M^UIdvsov,  4  Masov  C,  C,  397. 

A  stranger,  by  an  adverse  possession  as  against  a  trustee, 
continued  for  the  requisite  period  of  time,  may  bar  both  the 
legal  estate  of  the  trustee  and  the  equitable  interest  of  the 
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cestui  que  trust.  3  Wcish,  on  Real  Property  163.  Even  the 
Bovcrcign,  it  is  said,  may  be  bound  by  long  acquiescence  in 
jniblie  user.  Queen  v.  Eust  Marl:,  11  Ad.  ^  E.  {N.  S.)  877 ; 
Neic  Orleans  v.  United  States,  10  Pet.  662. 

Although,  therefore,  the  legal  owners  of  the  land  in  the 
present  case  were  trustees,  that  would  not  stay  the  force  of 
the  user  on  the  claims  of  the  cestuis  que  trust.  As  a  failure 
on  the  part  of  the  legal  owner  to  assert  his  right  at  law 
during  the  twenty  years  of  obstruction  would  conclusively 
establish  against  him  a  grant  to  the  public,  so  a  like  failure 
of  the  equitable  owners  to  assert  their  right  in  a  court  of 
equity  would  conclusively  establish  the  grant. against  them. 
That  the  original  trusts  were  in  favor  of  the  public,  or  a 
part  of  it,  cannot  prevent  the  effect  of  the  prescription. 
The  power  of  the  public  to  impress  a  particular  use  on  its 
own  property  would  seem  to  be  less  deniable  than  its  power 
so  to  affect  private  estates.  If  the  earlier  and  the  later 
public  easements  are  consistent,  then  the  first  interposes  no 
obstacle  to  the  acquisition  and  enjoyment  of  the  second;  if 
they  are  inconsistent,  the  use  of  the  one  and  disuse  of  the 
other  continuously  for  twenty  years,  must  indicate  the 
public  election  which  to  enjoy,  until  the  legislature  inter- 
feres. Perhaps,  where  the  easement  is  created  by  public 
act  of  the  legislature,  no  inconsistent  public  right  can  arise 
without  legislative  sanction.  Such  was  the  view  expressed 
in  Bex  v.  Leake,  uln  supra.  But,  in  the  present  case,  the 
trusts  resulted  from  the  acts  of  merely  private  persons,  and 
no  reason  exists  for  holding  them  to  be  superior  to  the  ordi- 
nary public  power  of  suspension  or  modification.  In  my 
judgment,  therefore,  an  uninterrupted  and  adverse  public 
use  of  the  highway  for  over  twenty  years  would  establish 
the  easement,  notwithstanding  the  prior  trusts. 

For  these   reasons,  the   decree   of  dismissal   should   be 

reversed,  and  the  cause  remitted  for  further  proceedings  in 

the  court  below. 

Decree  unanimously  reversed. 
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Warren  N.  Trusdell,  appellant, 

aud 
Aaron  O.  Price,  respondent. 

Where  T.  had,  before  the  transaction  in  question,  been  accustomed 
to  obtain  money  for  B.,  and  B.  had,  by  a  general  power  of  attorney, 
transferred  to  T.,  to  secure  his  indebtedness,  all  moneys  payable  on  a 
city  paving  contract, — Heldj 

(1)  That  no  particular  trust  arose  from  such  transfer,  by  virtue  o' 
which  T.  must  reserve  sufficient  funds  to  indemnify  P.,  an  endorser  on 
one  of  B.'s  notes,  negotiated  by  T.,  and  used  in  the  paving  contract. 

(2)  That,  if  such  trust  had  existed,  it  wouhl  have  been  personal 
between  T.  and  B.,  from  which  P.  could  derive  no  benefit,  and  subject 
to  B.'s  release  at  anv  time. 


On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Price  v.  Trusdell  1  Steir,  200. 

Reed,  J. 

This  is  an  appeal  from  a  decree  advised  by  the  vice-cban- 
cellor.  The  facts  are  these  :  One  Samuel  Barber,  on  July 
9111,  1872,  entered  into  a  contract  with  the  city  of  Newark 
to  pavo  Broad  street.  Price  and  Trusdell,  the  parties  to 
this  suit,  were  sureties  for  Barber's  fulfillment  of  the  terms 
of  his  contract.  Previous  to  the  signing  of  this  contract, 
Trusdell  had  been  accustomed  to  raise  money  for  Barber. 
After  the  signing  of  the  contract.  Barber  was  anxious  to 
raise  money  to  carry  it  into  execution.  He  applied  to  Tru^- 
dell  for  the  purpose.  Trusdell  raised  him  §25,000,  on  three 
notes  drawn  by  Barber  to  the  order  of  one  Thomas  H- 
Price ;  two  were  for  §8,000,  and  one  for  $9,000.  Each  note 
w^as  endorsed  by  one  Jacob  Schultheis,  and  the  two  §8,000 
notes  were  then  endorsed  by  Trusdell  as  third  endorser,  and 
by  Aaron  0.  Price  as  fourth  endorser,  while  the  $9,000  note 
was  endorsed  by  said  Price  as  third,  and  by  Trusdell  as 
fourth  endorser.  On  the  24th  of  July,  1872,  Mr.  Barber, 
their  maker,  gave  to  Trusdell  two  orders,  one  upon  the 
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itofr  and  the  other  ui>on  the  treasurer  of  Newark,  and 
cted  those  officers  respectively  to  pay  to  Trusdell  all 
leys  due  or  to  become  due  upon  the  paving  contract.  Upon 
e  orders  a  large  amount  of  money  was  paid  by  the  city 
s^ewark  to  Trusdell  as  the  work  of  paving  progressed,  in 
)ver  880,000.  The  two  ?8,000  notes,  above  mentioned, 
e  paid  by  Mr.  Trusdell,  but  the  r?9,000  note  was  not 
I,  but  Mr.  Price,  the  third  endorser,  was  compelled  to 
J  it  up,  and  he  still  holds  it.  Price  filed  his  bill  in  this 
against  Trusdell,  to  compel  him  to  pay  the  $9,000  note 
iiken  up  and  held  by  Price,  on  the  ground  that  the 
?rs  given  by  Barber  to  Trusdell  were  given  to  Trusdell, 
the  moneys  paid  to  him  under  them  in  trust,  that  he 
lid  apply  the  moneys  so  received  in  paying  the  three 
'S  mentioned.  Outside  of  such  alleged  trust.  Price  has 
claim  against  Trusdell.  Trusdell  is  a  subsequent 
orser,  and,  by  well-settled  legal  rule.  Price  can  look  only 
be  preceding  parties. 

he  ground-work  of  the  bill  of  complaint  is  an  under- 
ding  between  Barber,  Trusdell  and  Price,  at  the  time 
e  notes  were  drawn  and  negotiated  and  the  orders  were 
in,  that  the  notes  were  secured  by  the  money  to  be 
lived  from  the  city  of  Newark.  The  statement  is  to  the 
3t  that  an  express  trust  was  created  in  favor  of  both  Bar- 
and  Price  that  such  moneys  to  be  received  by  Trusdell 
jld  be  appropriated  primarily  to  the  payment  of  these 
?s.  This  feature  of  the  case,  however,  entirely  disap- 
red  subsequently,  and  the  evidence  and  argument  in  the 
3e  w^ere  shaped  so  as  to  present  a  quite  difterent  case. 
Te  is  no  evidence  whatever  to  show  any  such  arrange- 
it  to  w-hich  Price  was  a  party;  but,  on  the  contrary,  it 
ears  that  Price  declined  to  have  anything  to  do  with  any 
gnment  to  himself  of  the  fruits  of  the  paving  contract. 
t  is  then  insisted  that  the  evidence  shows  that  an 
mccement  was  made  between  Barber  and  Trusdell  that 
Trusdell)  should  apply  the  proceeds  receive<l  from  the 
ing  contract  upon  these  notes;  that  thus  Barber  had  a 
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riglit  to  insist  upon  the  application  of  the  said  moneys  in 
acconhmce  with  such  arrangement,  and  that  it  thereby  fol- 
U)\vs  that  Price,  endorser  and  payer  of  the  same  debt,  can 
invoke  tlie  aid  of  this  court,  and,  by  substituting  himself  for 
Barber,  the  j)rincipal  debtor,  he  can  stand  upon  Barber's 
rights.  Trusdell  denies  the  existence  of  this  arrangement. 
TrusdcH's  position  is,  that  he  was  accustomed  to  raise 
money  for  Barber;  that  he  raised  money  jjrevious  to  his 
negotiation  of  these  three  notes,  and  that  he  loaned  him 
money  subseijuent  thereto ;  that  these  orders  were  received 
as  general  security,  and  there  was  no  understanding  that 
the  proceeds  from  them  were  to  be  applied  primarily  to  any 
particular  part  of  the  current  obligations  of  Barber  to  him. 
From  these  orders  there  was  received  by  Trusdell  a  sum 
much  more  than  sufficient  to  pay  these  notes.  But  all  that 
he  did  receive  has  been  applied  to  the  payment  of  the  two 
$8,000  notes  and  other  obligations  of  Barber.  There  is  no 
surplus  uiiapi)ropriated.  The  primary  question  which  Price 
raises  is,  whether  these  three  notes  were,  by  Trusileirs 
promise,  to  be  first  paid.  He  insists  that  such  was  the 
undcrstandinii;  l)otweon  Trusdell  and  Barber. 

As  to  what  conversation  took  place  at  the  time  of  the 
negotiation  of  the  notes  and  the  signing  of  the  orders,  there 
is  only  the  testimony  of  Barber  and  Trusdell.  That  testi- 
mony was  taken  four  years  after  the  event  of  which  it  pur- 
l)orts  to  ))e  an  account.  Our  experience  of  the  fallibility 
of  the  memory  w-ill  lead  us  to  believe  that  only  in  extraor- 
dinary instances  can  the  exact  words  be  reproduced  after 
such  an  interval.  The  account  of  the  words  used  is  gener- 
ally the  statement  of  what  we  would  now  say  if  we  were 
plaecil  in  tlie  old  position,  and  desired  to  express  the  senti- 
ments which  we  now  think  we  then  felt  and  understood, 
and  wdiich  we  think  other  parties  then  felt  and  understooJ. 
Although  Barber  now  asserts  that  Trusdell  said  he  would 
draw  the  money  and  see  these  notes  paid,  I  am  convinced 
that  Barber  did  not  then  understand  that  there  was  any 
special  agreement  concerning  the  applieatiou  of  the  money 
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to  these  notes  in  preference  to  other  notes.  At  that  time 
Trusdell  had  other  notes,  or  was  endorser  upon  other  notes, 
of  Barber's.  The  whole  detailed  transaction  has  impressed 
me  with  the  conviction  that  there  was  no  specific  agreement 
about  these  three  notes.  He  seems  to  have  negotiated  these 
notes  just  as  he  had  others.  lie  did  not  procure  Aaron  0. 
Price's  endorsement  upon  them.  He,  as  broker,  treated  it 
as  any  other  paper,  and  the  orders  were  taken  as  additional 
security,  for  the  benefit  of  no  particular  endorser  and  to  be 
applied  to  no  particular  note.  Barber's  admission  to  PriceJ 
in  the  presence  of  Mr.  McCarter,  in  Washington  city,  is 
utterly  inconsistent  with  his  present  position  that  Price  had 
any  interest  in  such  assignment  of  the  paving  contract, 
directly  or  through  an  agreemeiit  with  Barber.  The 
various  promises  of  Trusdell  to  pay  or  to  take  care  of  the 
$9,000  note,  are  adduced.  These  promises,  assuming  them 
to  have  been  made,  are  only  important  as  evidence  of  a  trust. 
In  any  other  aspect  they  can  have  no  force.  They  have  no 
original  obligation  upon  which  to  base  a  legal  or  equitable 
claim,  because  they  are  without  consideration,  and  void  by 
the  statute  of  frauds,  as  contracts  to  pay  the  debt  of  another. 
As  evidence  of  such  a  trust  as  Price  claims,  I  do  not  think 
they  are  important.  In  his  conversation  with  Mr.  Coult,  in 
which  he  said  the  §9,000  note  was  to  be  paid  out  of  the  last 
payment  on  the  paving  contract,  and  he  had  no  doubt  it 
would  be  paid,  he  yet  insisted  on  his  right  to  pay  himself 
first.  All  his  other  promises  were  based  on  the  idea  that 
the  amount  of  money  to  come  from  the  pacing  contract 
would  settle  all  claims  between  him  and  Barber.  It  was 
undoubtedly  upon  this  supposition  that  he  was  willing  to 
take  care  of  Price. 

There  is  also  introduced  an  unsigned  agreement,  prepared 
by  Mr.  McCarter,  dated  July  7th,  1878.  This  is  said  to 
have  been  prepared  with  the  knowledge  of  Mr.  Trusdell, 
and. therefore  he  assented  to  the  recitals  therein.  The  paper 
was  desig!ied  to  fix  the  method  by  which  the  money  received, 
or  to  be  received,  should  be  appropriated.     After  reciting 
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tlic  giving  of  tlie  two  orders  of  July  24th,  it  recites  that  the 
purport  of  giving  them  was  to  transfer  all  moneys  as  collat- 
eral security  for  advances  of  money  to  Barber  made  or  to 
be  made  by  Trusdell  and  the  other  Price,  Thomas  II.  But 
it  convincingh'  appears,  from  the  testimony,  that  the  paper 
had  its  origin  in  the  desire  of  Barber  to  do  something  to 
satisfy  Aaron  O.  Price,  who  was  becoming  clamorous  for 
the  payment  of  the  §9,000  note.  That  at  the  time  Barber 
was  on  tlie  brink  of  bankruptcy,  and  the  recital  was  put  in, 
not  as  an  assertion  of  the  truth,  but  to  give  a  color  of  truth 
to  what  was  not  true — namely,  that  this  paper  was  not  the 
first  arrangement,  but  was  carrying  out  and  evidencing  a 
previous  arrangement,  so  old  as  not  to  be  aftectcd  by  the 
bankrupt  law.  Besides,  another  contract,  for  the  same 
purpose,  which  was  afterwards  signed,  contained  a  difter- 
ent. recital.  If  the  recital  had  been  true,  then  Barber  cut 
out  all  benefit  which  Aaron  O.  Price  might  have  had  under 
such  an  arrangement,  by  covenanting  that  Trusdell  should 
apply  the  money  from  such  contract  first  to  the  payment 
of  all  notes  or  obligations  of  any  kind  held  by  Trusdell 
against  Price.  By  the  agreement  of  the  same  date,  but 
executed  about  a  week  later,  Barber  did  cut  out  all  right  of 
the  complainant  to  such  moneys.  My  conclusion,  then,  is, 
that  a  trust  never  existed  by  which  Trusdell  was  bound  to 
Barber  to  apply  the  moneys  received  from  the  paving  con- 
tract to  the  payment  of  this  note  of  §9,000.  If  I  had 
reached  a  different  conclusion,  I  think  this  trust  was  per- 
sonal, and  that  Barber  had  the  right  to  release  the  trustee 
from  his  obligation  at  any  time.  The  agreement  of  July 
7th  did  so  release  Trusdell,  and  thereafter  neither  Barber, 
nor  any  one  in  Barber's  ]>lace,  could  urge  any  equity  against 
Trusdell.  IliU  v.  Gomme,  5  J/y/.  .f-  0^250  i  Crowell  v.  Uo$- 
pital  of  St.  Barnabas,  12  C,  E.  Gt\  6b0.  Xor  am  I  able  to 
perceive  that  any  new  equity  arose  by  which  (upon  the 
assumption  that  a  trust  existed)  Price,  a  stranger  to  the 
agreement,  could  ask  its  enforcement.  No  change  in  the 
condition  of  the  respondent  is  shown  to  have  occurred  by 
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reason  of  the  supposed  existence  of  such  a  trust,  or  by  any 
act  of  Trusdell  relative  thereto. 

I  think  the  decree  should  be  reversed. 

Decree  unanimously  reversed. 


Ashhurst  and  others,  complainants, 

V. 

Potter  and  others,  defendants. 

A  testator  gave  his  estate  to  his  executors,  in  trust,  to  pay  an 
annuity  to  his  widow  for  life,  the  remainder  to  be  divided  into  equal 
shares,  those  of  the  sons  to  be  paid  to  them  upon  tlieir  respectively 
attaining  their  majority,  and  those  of  the  daughters  to  be  kept 
invested,  the  interest  to  be  paid  to  them  during  their  lives  and  the 
remainder  to  their  children.  There  were  two  sons  and  two  daughters. 
The  sons'  shares  were  paid  (after  reserving  a  fund  sufficient  to  yield 
the  annuity),  not  in  money,  but  by  transferring  to  them  one-half  in 
value  of  the  remaining  securities  of  the  estate.  Aftcrwaicls  the 
amount  of  the  estate  was  increased  by  a  rise  in  the  value  of  the  secu- 
rities and  by  stock  dividends  thereon,  and  another  similar  transfer 
of  securities  was  made  to  the  sons  on  account  of  their  proportionate 
shares  of  such  increase.  At  the  time  of  the  last  payment,  however,  a 
devastavit  by  the  trustee  existed. — Held, 

(1)  That  the  equality  of  the  sons'  shares  was  referable  to  the  time 
when  each  could  claim  the  payment  thereof,  and,  hence,  each  was 
entitled  to  one-fourth  of  the  estate  as  it  stood  when  he  became  of  age. 

(2)  That  the  transfer  of  the  securities  to  the  sons  was  equivalent  to 
an  actual  payment  of  each  son's  share. 

(3)  That  the  sons  must  account  for  and  refund  a  proportionate  part 
of  the  securities  transferred  for  the  second  payment,  according  to  their 
present  value,  sufficient  to  make  good  the  devastavit, 

(4)  That  the  sons  having  received  the  second  payment  bona  fide  and 
under  a  mistake,  are  not  liable  for  interest  thereon. 

(5)  That  the  bill  is  one  to  ascertain  the  trustee's  management  of  the 
estate,  and  to  recover  the  part  wasted,  constitutes  no  formal  objection 
to  the  sons'  accounting  in  this  suit,  they  being  defendants  and  inter- 
ested in  the  adjustment  and  settlement  of  the  estate. 
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On  appeal  from  a  decree  of  the  chancellor,  on  exceptions 
to  a  master's  report.  The  opinion  below  is  reported  in 
Ashhurst  V.  Field,  11  C  E.  Gr.  1.;  see,  also,  S.  C,  1  Stew,  315. 

M7\  Elmer  E.  Grcm  and  3Ir.  E.  Spencer  Miller^  for  com- 
plainants. . 

Mr.  Northrop  and  Mr.  C.  Parker^  for  defendants. 

The  ref)ort  of  Barker  Gummere,  Esq.,  as  master,  on 
exceptions  to  which  the  chancellor's  opinion  was  rendered, 
is  as  follows : 

Thomas  F.  Potter,  domiciled  in  New  Jerse}',  died  in  1853, 
having  first  made  his  will,  which  was  proved  in  New  Jersey 
by  Richard  S.  Field,  James  Potter  and  others,  the  executors 
thereof.  By  the  will,  the  testator  devised  all  his  lands  to 
his  widow  for  life,  and  after  her  death  to  his  son  John,  and 
gave  to  his  widow  an  annuity  of  §6,000  during  her  lite, 
lie  also  gave  $50,000  to  a  son  James,  who  died  during  the 
testator's  life-time.  He  then  gave  all  the  residue  of  his 
estate,  real  and  personal,  to  his  executors,  in  trust,  for  the 
use  of  his  children,  John,  William  II.,  Elizabeth,  Alice,  and 
James,  to  be  equally  divided  between  them,  share  and  share 
alike,  the  shares  of  the  sons  to  be  paid  to  them  as  they 
severally  arrived  at  age ;  the  interest  of  the  respective 
shares  of  the  daughters  to  be  j)aid  to  them  yearly  during 
their  lives,  and  upon  their  deaths  their  shares  to  be  divided 
equally  among  their  respective  children,  but  if  either  should 
die  without  issue,  her  share  to  go  to  her  surviving  brothers 
and  sisters,  (equally  to  l)e  divided  between  them.  The  exer- 
utors  were  empowered  to  sell  the  real  estate  not  specifically 
devised,  and  any  part  of  the  personal  estate,  at  their  discre- 
tion, and  to  invest  the  proceeds  in  bonds  and  mortgages,  or 
in  productive  stocks,  as  they  might  deem  best. 

The  estate  consisted  of  a  large  amount  of  the  stocks  of 
the  Camden  and  Amboy  Railroad  Company,  Delaware  and 
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Raritan  Canal  Company,  and  Philadelphia  and  Trenton 
Railroad  Company  (which,  as  they  were  of  the  same  value 
and  paid  the  same  dividends,  I  shall  call  collectively  the 
Joint  Company  stocks),  a  large  amount  of  canal  and  railway 
bonds,  and  divers  other  stocks,  and  a  valuable  real  estate 
which  w^as  sold  by  the  executors. 

John  Potter,  the  oldest  son,  arrived  at  age,  and  on  Jan- 
uary 21st.  1858,  the  executors  paid  him  $127,250,  on 
account  of  his  share  of  the* estate,  and  among  the  securities 
transferred  to  him  in  this  payment  were  488  shares  of  the 
Joint  Company  stocks.  William  II.  Potter,  the  second  son, 
arrived  at  age,  and  on  December  2d,  1859,  the  executors 
paid  him,  in  like  manner,  $127,345,  and  among  the  securi- 
ties transferred  to  him  in  such  payment  were  498  shares  of 
the  Joint  Company  stocks.  In  both  cases  these  stocks  were 
transferred  at  par,  but  their  then  market  value  was  ninety 
per  cent. 

Shortly  after  these  payments,  all  the  executors,  excepting 
Richard  S.  Field,  ceased  to  act,  and  he  became  the  acting 
executor,  and  subsequently,  by  the  death  of  the  others,  the 
surviving  executor.  At  the  time  of  the  payment  to  the 
sons,  the  trust  funds  were  intact,  and  the  executors  evi- 
dently paid  to  each  son  one-fourth  of  the  estate  remaining, 
after  reserving  an  ample  fund  for  the  payment  of  the  annu- 
ity and  expenses  of  administering.  After  he  became  the 
acting  or  surviving  executor,  Mr.  Field  committed  a  dcras- 
favif  upon  the  trust  fund,  and  at  his  death  a  large  deficiency, 
both  of  principal  and  income,  existed,  which  his  private 
estate  is  insufficient  to  make  good.  After  the  payment  to 
the  sons,  no  allotmeiit  of  the  securities  was  made  either  to 
the  daughters  or  to  what  I  shall  call  the  annuity  fund,  but 
the  whole  were  held  as  a  unit.  The  Joint  Company  stocks 
appreciated  largely  in  value,  and  large  cash  and  stock  divi- 
dends were  declared  upon  them,  so  that  the  994  shares 
remaining  after  the  payment  to  the  sons,  and  of  the  then 
value  of  about  $90,000,  are  now  transmuted  into  §150,000 
of  United   States  bonds,  besides  264  shares   now  in   the 
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receiver's  hands,  worth  about  $35,000,  and  100  shares 
which  Mr.  Field  paid  to  William  II.  Potter,  as  an  additional 
payment  to  Johii  and  William  on  account  of  their  shares  in 
the  increase  of  the  annuity  fund,  making  the  total  increase 
in  this  investment  at  least  ?130,000  in  currency,  besides  cash 
dividends  and  interest.  On  April  1st,  1867,  and  presumably 
after  the  devastavit  began,  Mr.  Field  paid  to  William  H. 
Potter  $20,000  in  Camden  and  Amboy  Railroad  bonds,  and 
on  March  10th,  1870,  100  shares,  of  Joint  Company  stocks, 
as  the  alleged  shares  of  John  and  William  in  the  accumula- 
tions of  the  annuity  fund.  Burlington  and  Mount  Holly 
Railroad  shares  have  also  appreciated  by  stock  or  scrip  divi- 
dends. 

It  is  contended  on  the  part  of  the  daughters  that  the 
transtictions  between  the  executors  and  the  sons  in  1858  and 
and  1859  were  not  -payments^  but  allotments  of  specific  securitie^^ 
and  that  it  was  the  duty  of  the  executors  to  have  allotted, 
in  1859,  to  each  of  the  daughters,  a  like  number  of  shares  of 
the  same  securities,  and  to  the  annuity  fund  mortgage  securi- 
ties of  proi)cr  amount,  and  that  this  court  must  deem  this 
allotment  to  have  been  made,  as  in  equity  it  should  have 
been  made ;  and  that,  therefore,  as  the  sons  had  been 
allotted  986  shares  of  the  Joint  Company  stocks,  the  994 
remaining  shares  must  be  taken  to  have  been  allotted  to  the 
daughters,  and  these  shares,  with  their  accretions  of  princi- 
pal and  income,  and  the  substituted  securities — i.  e.,  the 
United  States  bonds,  which  are  clearly  identified  as  such — 
have  always  been  and  are  still  the  unwasted  property  of  the 
daui^hters. 

On  the  part  of  the  sons  it  is  contended  that  they  were 
paid  $127,300  each,  in  depreciated  securities  in  part,  and 
that  as  no  allotment  has  ever  been  made  of  specific  securi- 
ties to  the  daughters,  either  by  tlie  terms  of  the  will  or  the 
action  of  the  executors,  the  daughters  have  never  been,  and 
are  not  now,  entitled  to  anything  more  than  $127,300  each, 
and  the  legal  interest  thereon  (exclusive  of  their  interest  in 
the  annuity  fund),  and  that  all  accretions,  principal  and 
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interest,  belong  to  the  aniuiity  fund,  for  the  equal  benefit  of 
the  sons  and  daughters. 

I  do  not  think  either  position  is  well  taken,  and  I  shall 
proceed  to  announce  the  equitable  rights  of  the  parties  in 
the  trust  funds  as  they  seem  to  me,  after  careful  considera- 
tion. 

It  is  not  disputed  by  either  party  that  each  son,  as  he 
arrived  at  age,  was  entitled  to  receive  the  sum  of  $127,300. 
The  direction  of  the  will  was,  that  the  share  of  each  son 
should  be  jmid  to  him,  and  a  literal  compliance  with  this 
direction  required  the  executors  to  sell  the  securities  at 
market  prices,  and  pay  the  proceeds  to  the  sons ;  instead  of 
so  doing,  they  transferred  certain  securities  to  each,  at 
agreed  prices ;  a  course  which  is  perhaps  generally  pursued 
in  such  cases,  and  is  tantamount  to  selling  the  securities  and 
paying  over  the  money  proceeds,  provided  the  agreed  prices 
are  equal  to  the  market  prices ;  no  attempt  has  been  made 
to  impeach  the  fairness  of  the  transactions  or  of  the  prices, 
and  the  evidence  as  to  the  agreed  price  of  the  Joint  Com- 
pany stocks  is,  that  it  was  above  the  market  value,  the  sons 
taking  it  at  §100  per  share,  while  the  market  value  was  but 
$90.  (See  p.  22,  line  28  of  the  depositions,  and  p.  9  of 
defendants'  exhibits.)  I  conclude,  then,  that  these  transac- 
tions were,  to  all  intents,  sales  of  these  securities  and  pay- 
ments of  the  proceeds  to  the  sons,  and  a  fair  compliance 
with  the  directions  of  the  will,  and  that  the  effect,  as 
between  the  ccstuls  que  trusty  is  the  same  as  if  the  securities 
had  been  sold  to  third  persons  in  open  market.  AVTiether, 
eventually,  the  sons  gained  or  lost  by  these  transactions, 
whether  they  afterwards  sold  these  stocks  at  $90,  or  retained 
them  until  they  were  worth  $160,  can  no  more  concern  the 
executors  or  the  daughters  than  if  purchasers  in  open 
market  had  sustained  such  loss  or  gained  such  profit;  nor 
can  the  fact  that  the  sons  were  the  purchasers,  any  more 
affect  the  equitable  rights  of  the  daughters  in  the  remain- 
ing securities,  than  if  third  persons  were  such  purchasers. 
The  only  pertinent  inquiries  are.  Were  these  transactions 
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fliir?  W*.-re  tbc-y  in  substantial  compHau»?e  with  the  vrAW 
I  :iri-t  aris'.vt.'r  both  questions  in  the  afirmatir^.-.  and  decide 
that  t!i'  V  Ciiii  Lave  no  influence  or  bearing  ufK»n  the  rights 
of  the  dauL'hters  in.  or  tlie  dealin^rs  of  the  executors  witL. 
the  reTnaiijiiiir  trust  fan«ls.  other  than  that  tht.-v  esta!»rishe»l 
that  the  -viis  have  received  tlie  sliares  to  which  thev  were- 
un  k-r  th'-'  •-ircumstances  entitled  on  arrivins:  at  a£re. 

B^it  it  is  insisted  o:\  tlie  part  of  the  daughters,  that  it  was 
the  j»iii':n  duty  of  the  vwcut'»rs.  at  and  after  the  settlement 
With  Wiliiarn  in  l'^o'.».  to  have  made  an  allotment  of  the 
re!:i.*i!i*:!.ir  >e';nrities  ainoriL''  the  dauifhters  and  the  annuitv 
fuTi'l.  el-ar-y  s^aratinir  and  appropriating  certain  securities 
t<»  ea;h  rrhar-.  irivin<r  to  each  dausrhter  rin  round  figures 
Slil7/"»*».  a!id  t  »  tlie  annuitv  fun.l  SI06.OOO:  and  that,  in 
HialciiiLT  si'/li  a:lv»:!nent,  e«  quality  should  have  been  preserved 
beT'v^en  the  s  m-  ;;'i  1  lauirliters.and,  as  the  sons  had  received 
OSv  >l.ares  "f  the  diint  Company  stocks,  the  remaining  9l4 
shares  sli-'i: Id  hiiv*-  l»ec!i  allotted  xo  the  daughters,  ami  that 
the  ['r«*»priery  of  suvh  all'-tnieiit  is  strengthened  by  the  plain 
dutv  .»f  tlie  exe.iitors,  t»  allot  first  to  the  annuitv  fund 
«wl.i.;h  i^  tlie  iirimarv  eharire  up:»n  the  trust  fund)  the  most 
certain  an  1  rixed  securities,  to  wit,  the  bonds  and  mortirair^s. 

X'>\v.  it  is  clear  that  the  exeeutv»rs  ought,  at  and  after  the 
setileiiiLUt  with  the  SOUS,  t«^  h..ve  allotted  the  proper  securi- 
tie^  i'f  tl.e  estate  ill  the  pr  ♦per  proportion,  but  in  this  case,  a 
;"••■'■  duty  was  al>»  imp  -sed  niH»n  them:  the  trust  fund  at 
that  time  e.>n<i>t.  «1  ?  :;^  -ut  $1.jO.'K»o  in  bonds  and  mort- 
traiTcs.  aiid  S241.«X»0  in  Joint  Comi»anv  and  other  railwa? 
<r'»eks  a!id  h  'lids,  and  other  private  stocks  and  bonds,  aud 
the  iumiediate  •'>/?/>  v"'>  t'''t^t  were  two  infant  dauarhters 
and  the  widow  of  tiie  testator,  whose  dependent  aud 
defeneele>s  eoiiditio!!  entitled  them  to  extraordiiiarv  care 
and  prurience  on  the  part  of  the  trustees,  and  would  have 
called  forth  the  most  riirid  }»roteetion  of  this  court  if  ite  aid 
had  been  then  invc»ked.  I  eannot  conceive  that  this  eoart 
would  have  juTmitted  $*241,000  of  these  funds — more  than 
three-fifths  of  the  whole — to  remain  in  investments  anaQ- 
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thorizcd  by  the  practice  of  the  court,  and,  in  my  opinion, 
unauthorized  by  the  will. 

In  New  Jersey,  executors  and  trustees,  unless  otlierwisc 
s^pecifralb/  directed  by  the  will  or  trust  deed,  will  only  be 
authorized  or  permitted  to  invest  trust  funds  in  bonds  and 
mortgages,  and  bonds  or  stocks  of  this  state  or  the  United 
States.  Gray  v.  Fox,  Sax.  259 ;  Vreeland  v.  Vreeland^  1  C  E. 
Gr.  512,  530.  And  the  like  rule,  requiring  such  invest- 
ments to  be  made  in  certain  government  stocks  fixed  by 
statute  and  the  rules  of  the  court,  is  enforced  in  England. 
Hill  0)1  Tru.^fccs  (4th  Am.  ed.)  369 ;  Lacin  on  7 rush  (2d 
Am.  ed.)  337. 

In  this  will  the  executors  are  authorized  to  sell  both  the 
real  and  personal  estate  of  the  testator,  and  invest  the  pro- 
ceeds "in  bonds  and  mortgages,  or  in  productive  stocks," 
at  their  discretion.  Here  is  no  specify  direction  to  invest  or 
continue  investments  in  certain  named  stocks;  the  invest- 
ments jmrnardj  contemplated  by  tlie  testator  were  those  in 
"bonds  and  mortgages,"  [Earlom  v.  Saunders,  Andf,  240; 
Onvkjj  v.  Hartstonge,  1  Dow  361 ;  Cookson  v.  Ihay,  5  lit  uv. 
22,)  and  the  alternative  discretion  to  invest  in  stocks  could 
onlv  be  exercised  when  the  executors  were  unable  to  make 
investments  on  bond  and  mortgage.  If  bonds  and  mort- 
gages could  not  be  obtained,  then  the  "productive  stocks'' 
in  which  they  were  authorized  to  invest  must  be  construed, 
in  the  absence  of  specific  directions  in  the  will,  to  be 
intended  to  mean,  and  to  mean,  "stocks"  such  as  would 
be  approved  by  this  court — stocks  or  bonds  of  this  state 
or  of  the  United  States.  In  such  investment  the  execu- 
tors must  exercise  their  discretion,  just  as  this  court  would 
exercise  it.  A  review  of  all  the  authorities,  in  this  country' 
and  in  England,  may  be  fairly  taken  to  establish  the  fol- 
lowing rule  :  "  That,  if  the  discretion  given  by  the  will 
or  deed,  as  to  investments,  is  couched  in  general  words,  as 
'good  security,'  'stocks,'  'productive  stocks," public  stocks,' 
or  *  at  discretion,'  without  specifying  any  particular  securi- 
ties or  stocks,  the  executors  or  trustees  will  only  be  per- 
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mitted  to  exercise  their  discretion  as  the  court  under  wliose 
jurisdiction  they  are  acting  would  exercise  it,  and  will  be 
allowed  to  invest  only  in  such  securities  as  are  approved 
by  the  rules  and  practice  of  such  court."     I  do  not  think 
the  court  of  chancery  of  this* state  would  permit  any  trustee 
to  invest  in  the  stocks  or  bonds  of  a  private  corporation. 
Such  investn^eiits  are   hardly  distinguishable   from  "  per- 
sonal securities,''  for  their  safety  is  dependent  upon  the 
vicissitudes    of  trade   and    the    integrity   and    sagacity  of 
directors  and  nianaii:ers.     The  incessant  fluctuations  in  the 
values  of  such   stocks  among  us,  and  the  frauds  and  follies 
of  directors,   occurring   almost   daily,   make   the   idea  of 
"safety,''  in  such  investments,  ridiculous.     Xor  can  I  think 
that  any  investments  dependent  upon  such  elements  would 
be  permitted  by  this  court,  in  the  absence  of  precise  testa- 
mentary direction  or  the  controlling  force  of  a  statute.    The 
governing  principle  in  courts  of  equity  is  to  require  trust 
funds  to  be  invested  in  those  securities  whose  values  nearest 
approach  .to  immutability, — i.  e.,  loans  secured  upon  real 
estate,  or  stocks  and  bonds  of  the  "state."     But  it  may  be 
said   that  these  executors   did   not  make  investments,  but 
merely  <'Oii(mua]  investments  made  by  the  testator,  in  pri- 
vate stocks.     I  cannot  think  that  this  altered  their  dutv  or 
resj)onsibility.     At  the  testator's  death  they  were  clothed 
with  full  iKnvers  to  act,  and  the  duty  of  acting  was  imposed 
ui)on  them.     They  were   bound  to  act,  and   to  invest  in 
public    securities    or    bonds    and    mortgages.      Retaining 
improper  investments  was,  in  effect, ??ir/A-?'??^  them;  retention 
in  such  cases  is  a  positive  act :  and  the  fact  that  the  testator 
had    considered   these   stocks  good  investments,  and  had 
invested  in  them,  cannot  excuse  them  for  investing  in  thera. 
IlcmpldlVs  Appeal^  18  Pa.  St  303.     I  cannot,  therefore,  hold 
that  these  executors  should  have  made  a/??/ allotment  of  these 
shares,  but  I  am  of  opinion  that  it  was  their  duty  to  have 
co!iverted  all  these  stocks  and  bonds,  amounting  to  $241,000, 
into  bonds  and  mortgages,  or  bonds  of  this  state  or  of  the 
United  States,  and  then  to  have  allotted  those  securities  in  the 
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proper  proportions  to  the  tliree  funds,  holding  them  sepa- 
rately, and  properly  identified  witli  the  respective  funds,  and 
keeping  separate  accounts  of  each. 

The  executors  neglected  their  duty,  and  involved  the 
shares  of  the  daughters  and  of  the  annuity  fund  in  the  haz- 
ards of  separate  speculative  investments  in  each  of  these 
unauthorized  stocks.  As  between  the  cesdds  que  (rust  and 
the  executors,  the  latter  were  bound  to  account  for  all 
profits,  and  to  make  good  all  losses.  But  the  cestuis  que  trusty 
as  between  themselves,  became  unwilling  tenants  in  com- 
mon in  each  of  these  investments,  each  of  the  daughters 
ow^ning  an  undivided  thirty-two  and  one-half  per  cent,  of 
each  investment,  and  the  annuity  fund  an  undivided  thirty- 
five  per  cent,  thereof,  and  in  this  proportion  they  must  share 
in  the  profits  and  losses  of  each  investment.  If  the  securi- 
ties representing  either  the  principal  or  income  of  any  of 
these  investments  can  be  traced  and  identified,  they  must 
now  be  divided  among  them  in  these  proportions.  I  have 
arrived  at  the  percentage  of  each  share  by  estimating  the 
value  of  the  whole  trust  fund,  taking  the  securities  at  par, 
at  $391,000,  the  value  of  each  daughter's  share  at  $127,300, 
and  of  the  annuity  fund  at  $136,400,  at  and  immediately 
after  December  2d,  1859,  the  date  of  the  settlement  with 
William  II.  Potter. 

The  only  investment  that  resulted  in  any  considerable 
profit  was  that  in  the  Joint  Company  stocks,  of  which,  at 
the  last-mentioned  date,  the  trust  held  nine  hundred  and 
ninety-four  shares.  This  number  was  increased,  by  stock 
dividends  made  between  this  date  and  January,  1868,  to 
one  thousand  three  hundred  and  sixty-four  shares.  On 
December  10th,  1863,  Mr.  Field,  the  acting  executor,  con- 
verted one  thousand  of  these  shares  into  $150,000  of  United 
States  bonds,  now  in  the  hands  of  the  receiver,  and,  on 
March  9th,  1870,  he  transferred  one  hundred  other  of  these 
shares  to  William  H.  Potter,  as  an  alleged  payment  of 
$5,000  each  to  William  and  John  of  their  shares  in  the 
increase  of  the  annuity  fund  (John  having  previously 
41 
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assigned  his  share  in  said  fund  to  William),  and  the  remain- 
ing  two  hundred  and  sixty-four  shares  are  now  held  by  the 
receiver.    The  daughters  are,  by  the  will,  entitled  to  receive, 
every  year,  as  their  absolute  property,  all  income  of  their 
respective  shares,  but  the  principal  remains  in  the  trust,  and 
of  it  they  are  only  tenants  for  life.     The  accounts  of  their 
principal  and  income  must,  therefore,  be  separately  stated, 
and  any  securities  in  the  receiver's  hands  which  can  be 
identified  as  part  of  their  principal,  must  be  set  apart  for 
them,  whilst  any  that   can   be  identified  as  part  of  theii 
income,   thev    are    entitled    to    receive    absolutelv.     The 
account  of  the  principal  and  income  of  the  annuity  fund 
may  be  stated  together,  as  all  accumulations  of  its  income 
must  be  annually  added  to  the  principal,  and  all  securities 
in  the  receiver's  hands,  which  can    be  identified  as  part, 
either  of  the  principal  or  income  of  that  fund,  must  he  set 
apart  as  belonging  to  the  principal  of  that  fund,  the  annu- 
ity having  always  been  regularly  paid.     The  directions  now 
to  be  given,  as  to  the  stating  of  the  several  accounts,  in 
respect  to  these  stocks,  w^ill  probably  be  sufficient  for  stat- 
ing the  accounts  of  all  other  investments,  if  any,  the  securi- 
ties or  substituted  securities  of   which  can  be  identified, 
while  the  residue  of  the  accounts  may  be  stated  by  credit- 
ing  them   with   their   proper    proportion    of   principal  in 
dollars,  and  with  income  thereon  at  the  legal  rates  of  inter- 
est,— /.  r.,  six  per  cent,  to  July  4th,  1866,  and  seven  per  cent, 
since  that  date — where  the  actual  income  cannot  be  ascer- 
tained.    In  stating  the  accounts  of  the  principal  of  the  two 
daughters  as  to  these  Joint  Company  stocks,  each  account 
must  commence  with  a  credit  to  each  daughter,  of  the  date 
of  December  2d,  1859,  of  three  hundred  and  twenty-three 
shares    of   these    stocks,   at    par.      This  item   will    standi 
unchanged   until   December  10th,  1863,  when  the  shares 
were  converted  into  United  States  bonds,  and  the  necessary 
entries  must  be  made  to  show  the  conversion  of  these  three 
hundred  and  twenty-three  shares  into  $48,750  of  United 
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States  bonds,  at  par,  which  item  will  remain  unchanged  to 
the  end  of  the  account. 

In  stating  the  accounts  of  the  income  of  the  daughters,  as 
to  these  stocks,  each  account  must  be  credited  with  the 
actual  dividends,  in  cash,  declared  upon  the  three  hundred 
and  twenty-three  shares  from  November  1st,  1857,  to 
December  10th,  1863;  and  with  the  interest,  in  gold,  on 
$48,750  of  United  States  bonds,  from  the  last  date  to  the 
close  of  the  account:  and  with  one  hundred  and  twentv 
shares,  or  thirty-two  and  one-half  per  cent,  of  the  three 
hundred  and  sixty-four  shares  of  stock  dividends  (it  not 
being  contested  that  these  stock  dividends  represent  unpaid 
earnings),  as  of  the  dates  when  such  dividends  were 
declared,  and  estimating  the  stock  trt  par;  and  with  the 
cash  dividends  declared  on  such  stock  from  the  time  of 
declaring  the  stock  dividends  to  the  close  of  the  account. 

In  stating  the  annuity  fund  account  as  to  these  stocks,  it 
must  be  credited  with  three  hundred  and  forty-ei^ht  shares 
of  the  stock  of  the  date  of  December  2d,  1859,  at  par,  which 
item  will  stand  unchanged  until  December  10th,  18G3,  when 
the  shares  were  converted  into  United  States  bonds,  and  at 
the  last  date  entries  must  be  made  showing  the  conversion 
of  the  three  hundred  and  forty-eight  shares  into  $52,500 
of  United  States  bonds,  at  par,  which  item  will  remain 
unchanged  to  the  end  of  the  account;  and  it  nmst  be  cred- 
ited with  the  actual  cash  dividends  upon  the  three  hundred 
and  forty-eight  shares  from  November  Ist,  1857,  to  Decem- 
ber 10th,  1863;  and  with  the  interest,  in  gold,  on  $52,500 
from  the  last  date  to  the  close  of  the  account;  and  with  one 
hundred  and  thirty  shares,  or  thirty-five  per  cent,  of  the  three 
hundred  and  sixty- four  shares  of  stock  dividends,  at  par,  and 
as  of  the  dates  when  such  dividends  were  declared;  and  with 
the  cash  dividends  declared  on  said  stock  from  the  time  of 
declaring  the  stock  dividends  to  the  close  of  the  account. 

The  income  accounts  of  the  daughters,  and  the  account  of 
the  annuity  fund,  must  be  respectively  charged  with  their 
proportionate  shares  of  all  taxes. 
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These  direotious  make  the  lyrinctplcs  upon  which  the 
accounts  shoukl  be  stated,  sufficiently  ck*ar ;  but,  if  not,  I 
will  make  such  further  explanation  as  the  counsel  and 
accountant  may  require.  In  addition  to  these  accounts,  the 
accountant  should  prepare  a  schedule  of  the  existing  assets 
of  the  trust,  and  their  present  values,  to  be  fixed  by  the 
agreement  of  counsel,  and  a  schedule  of  Mr.  Field's  private 
assets  and  their  estimated  value,  which  I  shall  append  to 
my  report,  together  with  the  accounts. 

It  is  apparent,  from  what  I  have  already  decided,  that  I 
hold  the  transfer  of  $20,000  in  Camden  and  Amboy  boiids 
to  William  11.  Potter,  in  1867,  and  the  transier  of  one  hun- 
dred shares  of  Camden  and  Amboy  stock  to  the  same,  in 
1870,  under  the  pretence  that  they  were  the  amounts  to 
which  John  and  William  were  entitled  as  their  shares  of  the 
increase  c;f  the  annuity  fund,  to  have  been  altogether  Aiujus- 
tifiable.    I  shall  report  that  William  II.  Potter  was  not  enti- 
tled to  receive  either  the  bonds  or  the  stock,  and  that  he 
must  replace  them,  or  account  for  them  at  .their  present 
values,  and  must  also  account  for  all  interest  and  dividends 
thereon  received  by  him,  or  accrued  or  earned  and  declared 
thereon  since  the  transfer  of  them  to  him.     In  this  connec- 
tion I  will  say  that  I  shall  recommend  to  the  chancellor  to 
reduce  the  fund  reserved  to  secure  the  annuity  to  $52,500 
of  United  States  bonds,  and  $55,000  of  bonds  and  mort- 
gages, and  to  pay  one-half  of  the  residue  of  the  existing 
annuity  fund  to  William  11.  Potter,  in  his  ow^u  right  and 
that  of  his  brother  John,  and  to  add  one-fourth  thereof  to 
the  share  of  each  of  the  daughters. 

It  is  contended  by  William  H.  Potter  that  he  is  entitled 
to  charge  upon  the  whole  existing  trust  assets  any  loss  be 
may  sustain  in  the  collection  of  the  note  of  Robert  Haber- 
sham, bought  by  him  from  the  executors  in  December,  1859, 
for  the  reason  that  the  note  was  not  then  endorsed  to  him 
so  as  to  give  him  the  legal  title,  nor  then  delivered  to  him, 
nor  afterward  when  requested.  It  is  not  necessary  to  reca- 
pitulate the  history  of  this  note  and  the  action  of  the  parties 
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in  relation  to  it,  as  detailed  in  the  depositions  and  exhibits. 
T  am  of  opinion  that  William  consented  to  accept  the  equi- 
table title  to  the  note  as  sufficient  consideration  for  the  exe- 
cution of  the  release,  and  that  he  left  the  note  with  the 
executors  for  his  own  convenience,  and  constituted  them, 
individually,  his  agents  for  its  custody,  and  that,  as  between 
him  and  his  oo'ccstuis  que  Mist,  his  release  is  valid  and  efiect- 
ual  as  a  bar  to  this  claim ;  and  that,  without  such  release^  he 
cannot  now  call  upon  his  sisters  and  the  annuity  fund  to 
make  good  the  damages  he  has  sustained  by  the  wrong- 
doing of  his  own  agents,  or  for  their  malfeasance,  if  any,  as 
executors.  If,  notwithstanding  the  release,  he  ever  had  any 
valid  claim  against  the  other  cestuis  que  trust,  I  am  also  of 
opinion  that  he  has  lost  it,  by  his  own  lack  of  diligence  in 
obtaining  the  legal  title  to,  and  possession  of,  the  note, 
and  in  the  proceedings  for  its  collection,  and  that  his  claim 
against  them  has  become  "  stale "  by  lapse  of  time,  and 
cannot  be  enforced  in  equity.  He  has  never  rescinded  the 
contract  of  purchase,  which  he  was  bound  to  do  promptly 
if  he  desired  to  escape  the  effect  of  his  release,  but  has  con- 
tinued to  be,  and  still  is,  the  equitable  owner  of  the  note, 
prosecuting  it  for  his  own  use,  in  the  name  of  the  executor. 
Thus,  he  has  retained  all  the  benefit  of  the  contract  of  pur- 
chase, and  seeks  to  make  the  trust  fund  liable  for  the  results 
of  his  loose  dealings  with  the  individuals  then  acting  as 
executors.  The  claim,  too,  is  for  damages  which  he  has  not 
yet  sustained,  and  cannot  be  an  element  in  this  account. 
I  shall  report  that  no  allowance  should  be  made  to  William 
IT.  Potter  on  account  of  the  Habersham  note. 

There  is  a  deficiency,  through  the  devastavit  committed 
by  Mr.  Field,  in  the  assets  both  of  the  principal  and  income 
of* each  of  the  daughter's  shares,  and  also  in  the  assets  of 
the  annuity  fund,  and  it  is  contehded,  on  the  part  of  the 
sons,  that  the  deficiencies  of  principal  of  the  daughters' 
shares,  and  the  whole  deficiency  of  the  annuity  fund,  should^ 
be  proved  against  and  paid  out  of  Mr.  Field's  private  estate, 
before  the  deficiencies  of  the  daughters'  income  should  be 
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permitted  to  be  proved  and  paid ;  that  the  principal,  or 
corpus,  of  the  fund  has  a  superior  equity  to  the  income,  and 
is  entitled  to  priority  of  lien  upon  the  estate  of  the  deliu- 
quent  executor.      HewpldWs  Appeal^  18  Pa.  St.  303,  305, 
is  cited  in  t^upport  of  this  position.     It  will  be  found,  how- 
ever, that  this  case  did  not  present  to  the  court,  nor  did  the 
court  decide,  the  ([uestion  of  marshalling  the  claims  of  prin- 
cipal and  income  of  a  trust  against  an  insolvent  estate  of  a 
trustee,  but  merely  that,  on  the  complaint  of  the  life  tenant, 
the  court  is  bound  to  protect  the  corpus,  as  well  as  the 
income,  of  the  trust  fund,  and  that  both  should  be  accounted 
for;  but  no  opinion  is  expressed  as  to  their  priorities.    The 
fair  inference  is,  that  the  court  considered  the  equities  of 
the  claims,  in  that  case,  to  be  equal.     No  other  case  is  cited, 
nor  have  I  been  able  to  find  any  case  bearing  upon  this 
point.     I  am  unable  to  see  any  superior  equity  in  the  elairas 
for  principal  over  those  for  income;  they  arise  from  the 
same  trust,  are  equally  meritorious,  and  those  claiming  for 
deficiencies  of  income  are  among  the  immediate  objects  of 
the  testator's  bounty,  while  a  large  portion  of  those  inter- 
ested  in  the  2;r//?cvy;c;i  funds  are  remoter  objects  of  that 
bounty.     If  the  annuity  itself  were  in  arrear  and  unsecured, 
that  claim  would,  perhaps,  be  entitled  to  priority.     I  am  of 
opinion  that  the  claims  for  deficiencies,  both  of  principal 
and  income,  should  be  proved  against,  and  paid  out  of,  Mr. 
Field's  private  instate,  j^ari  jjussu  ;  and  I  am  also  of  opinion 
that  they  are  valid  claims  against  this  estate  only,  and  that 
there  is  no  equity  entitling  any  one  of  these  funds  to  be 
made  good  out  of,  or  at  the  expense  of,  any  other. 

It  was  contended,  on  the  part  of  William  11.  Potter,  that 
a  con^iidcrable  sum  was  due  to  him,  for  income  due  and 
unpaid  to  him  before  arriving  at  his  majority.  The  claim 
is  not  sul)stantiated  by  distinct  proofs,  and  the  proof  would 
have  to  be  very  clear  to  overcome  the  presumption  of  the 
settlement  of  all  such  demands,  when  the  executors  settled 
wutb  him  in  December,  1859.  I  must  regard  this  claim  as 
having  then  been  settled,  or  waived ;  and  at  all  events  it  is 
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*'  stale "  from  lapse  of  time.     I  shall    report  against  the 
allowance  of  the  claim. 

The  only  remaining  matter  for  consideration  is,  whether 
the  Rochester  water  bonds,  and  the  Mississippi  and  Lake 
Superior  railroad  bonds,  are  assets  of  the  trust,  or  of  Mr. 
Field's  private  estate.  There  is  nothing  on  the  face  of  the 
bonds  to  indicate  that  they  are  trust  assets,  and  the  only  evi- 
dence to  support  that  theory  is  the  letter  of  Mr.  Keasbey,  p. 
232  of  the  printed  book,  which,  by  consent,  has  the  same 
force  as  if  he  had  been  examined,  and  had  deposed  in  hcec 
verba.  When  the  mental  condition  of  Mr.  Field  at  that 
time  is  considered,  but  little  weight  can  be  attached  to  his 
declarations.  Probably  these  securities  were  purchased 
with  trust  funds,  but  he  has  wasted  the  trust  funds  under 
John  Potter's  will,  as  well  as  under  Thomas  F.  Potter's  will; 
and  of  this  latter  he  has  wasted  both  principal  and  income, 
and  it  is  impossible  to  decide  with  which  funds,  or  with 
what  proportions  of  any  or  all  of  them,  he  purchased  these 
bonds.  The  effect  of  holding  them  to  be  assets  of  these 
trusts  would  make  it  necessary  to  decide  in  what  propor- 
tions the  two  estates  are  interested  in  them,  for  which  I 
have  no  evidence  or  data  whatever.  To  hold  them  to  be 
assets  of  the  Thomas  F.  Potter  trust  would  be  to  appropri- 
ate them  wholly  to  principal,  although  they  niay  have 
been  purchased  wholly  with  embezzled  income.  I  shall 
report  these  securities  to  be  part  of  Mr.  Field's  estate,  and 
thus  secure  an  equitable  appropriation  of  them  among  both 
trust  funds,  and  all  parts  of  them,  as  all  deficiencies  of  both 
funds,  of  income  as  well  as  principal,  will  be  proved 
against  them. 

The  opinion  of  the  court  was  delivered  by 

DoDD,  J. 

The  questions  in  these  cross-appeals  relate  to  the  distribu- 
tion of  personal  estate  under  the  will  of  Thomas  F.  Potter, 
deceased,  late  of  Princeton,  in  the  county  of  Mercer.     By 
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the  will,  made  in  1851  and  proved  in  1853,  James  Potter, 
Robert  F.  Stockton  and  Richard  S.  Field  were  appointed 
executors  and  guardians  of  his  children  till  twenty-one  years 
of  age.  An  annuity  of  $6,000  was  given  to  his  wife  during 
life,  and  a  reserved  fund  to  produce  it  was  directed  to  be 
set  aside  by  the  executors.  All  his  residuary  estate  was 
then  given  to  the  executors  in  trust  for  his  children,  who,  at 
his  death,  were  four:  John  aged  seventeen;  William  H., 
fifteen ;  and  two  daughters,  Elizabeth  and  Alice,  who  were 
younger.  The  residue  was  directed  to  be  equally  divided 
between  the  children,  share  and  share  alike;  the  shares  of 
the  sons  to  be  paid  to  them  respectively  on  becoming 
twenty-one  (the  interest,  meanwhile,  or  so  much  as  was  neces- 
sary, to  be  applied  to  their  education  and  support) ;  the  two 
daughters  to  have  the  interest  only  of  their  shares  during 
life,  and  the  principal  to  their  children. 

No  reserved  fund  for  the  annuity  was  actually  set  aside 
by  the  executors,  but  the  whole  assets  held  by  them  for  the 
widow  and  children  continued  in  an  undivided  mass  till 
1858,  after  the  oldest  child  had  come  of  age.  These  assets 
were  about  ^645,000,  being  the  stocks  and  bonds  of  rail- 
road, bank  and  other  corporations,  besides  ordinary  bonds 
and  mortgages.  About  $340,000  of  the  assets  were  the 
stocks  and  bonds  of  the  Joint  Companies  of  New  Jersey 
(Camden  and  Amboy,  &c.),  which,  together  with  the  other 
assets,  except  bonds  and  mortgages  derived  from  the  sale 
of  real  estate,  were  owned  by  the  testator  at  his  death. 

In  this  condition  of  the  estate,  John  Potter,  the  eldest 
son,  became  of  age,  and  entitled  to  his  share  of  the 
residuum,  under  the  fifth  clause  of  the  will.  The  executors, 
on  the  21st  of  January,  1858,  transferred  and  delivered  to 
him  securities  amounting  to  the  agreed  value  of  $127,250,  the 
receipt  of  which  he  acknowledged  by  his  deed,  specifying 
the  securities  and  the  value  of  each  as  so  much  money  on 
account  of  his  share  of  said  estate.  The  securities  so  trans- 
ferred to  him  were  selected  from  the  difterent  kinds  com- 
posing the  entire  mass,  w^ith  an  evident,  though  not  exact. 
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regard  to  proportionate  parte.  The  remaining  assets  were 
held  by  the  executors  in  the  same  undivided  state,  till  the 
second  son,  William  II.  Potter,  came  of  age  and  entitled  to 
his  share — that  is,  till  December  2d,  1859,  when  the  exec- 
utors transferred  and  delivered  to  him  securities  selected 
as  John's  had  been,  and  amounting  to  very  nearly  the 
same  agreed  value — viz.,  $127,345 — the  receipt  whereof  he 
acknowledged,  by  a  deed  similar  to  his  brother's,  as  so 
much  on  account  of  his  share  of  the  estate. 

The  first  and  controlling  question  in  the  suit  grows  out 
of  the  transactions  up  to  this  point,  and  is  the  question  of 
the  true  construction  and  effect  to  be  given  to  these  trans- 
fers to  the  sons — For  whom  and  in  what  manner,  from 
December  2d,  1859,  must  the  assets  then  remaining,  and 
valued  at  $391,000,  be  now  deemed  to  have  been  held  ? 

From  the  date  just  named  to  Mr.  Field's  death,  in  May, 
1870,  a  period  of  about  ten  years  and  a  half,  the  estate  was 
exclusively  in  his  hands,  his  co-executors  having  died  or 
ceased  to  act.  During  this  time  a  great  increase  took  place 
in  the  productiveness  and  market  value  of  some  of  the 
assets — /.  t.,  the  Joint  Companies'  bonds  and  stock — but, 
during  the  same  period,  large  losses  occurred  to  the  estate, 
by  reason  of  mismanagement  on  the  part  of  the  acting 
trustee.  These  two  facts  make  it  the  interest  of  the  sons, 
on  the  one  side,  and  the  daughters  on  the  other,  to  contend 
for  different  constructions  of  the  above  transfers  to  the  sons. 

On  the  7th  of  June,  1870,  soon  after  the  death  of  Mr. 
Field,  the  two  daughters,  with  their  husbands  and  minor 
children,  filed  their  bill  in  this  suit  against  the  two  sons, 
together  with  Francis  S.  Conover,  Mr.  Field's  adminis- 
trator, praying  that  an  account  might  be  tiiken  of  the  trust 
estate,  a  receiver  appointed,  the  aUeged  waste  made  good, 
and  such  further  orders  and  decrees  as  in  the  premises 
might  be  tit.  Answers  were  filed,  and,  on  the  Ist  of 
August,  1871,  a  reference  was  made  to  Mr.  Gummere,  as 
master.  The  testimony  taken  before  him,  the  exhibits 
ofl:ered,  and  the  extended  statemente  of  accounts  prepared 
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by  exj^erts  on  behalf  of  the  respective  contestants,  evince 
the  particularity  an<l  thoroughness  with  which  the  investi- 
gati<.»ii  on  both  sides  was  conducted. 

To  the  master's  report,  dated  December  9th,  1872,  namer- 
ous  exeefitions  were  filed,  b<jth  on  behalf  of  the  daugbteis 
and  the  sons,  all  of  which,  upon  argument  before  the  chan- 
cellor, were  «»verruled,  with  the  exception  of  two,  involving 
slight  or  clerical  errors.  By  an  onler  of  January  5th,  1875, 
the  cause  was  recommitted  to  the  master,  to  whose  second 
report,  <lated  March  20th,  1877,  numerous  exceptions  on 
both  sides  were  again  filed,  and  all  but  one,  relating  to 
interest,  overruled  bv  the  chancellor,  from  whose  final 
decree,  dated  June  0th,  1877,  the  contending  parties  have 
taken  the  cross-appeals  argued  iii  this  court. 

The  argument  here  turned  mainly  on  what  has  been  siud 
to  be  the  first  and  controlling  question  in  the  case — namely, 
that  of  the  construction  and  eliect  to  be  given  to  the  trans- 
fers of  property  in  1858  and  1859,  to  the  sons.  For  whom 
and  in  what  manner  should  the  funds  or  assets  remaining 
after  such  transfers,  be  now  deemed  to  have  been  held? 
TakiiiiT  these  assets  or  securities  at  the  same  value  that  wa8 
put  Upon  securities  of  the  like  kind  when  transferred  to  the 
sons,  thty  then  represented  the  sum  of  §391,000.  They 
included  nine  hundred  and  ninetv-four  shares  of  the  Joint  ' 
Companies'  stocks,  at  par  value,  S99,400.  The  two  sons 
had  received  from  the  executors  nine  hundred  and  ei«:htv- 
six  shares  of  these  stocks — John  four  hundred  and  eighty- 
eiirht,  an«l  William  four  hundred  and  ninetv-eiffht  shares. 
The  nine  hundred  and  ninetv-four  shares  retained  bv  the 
executors  increased  sjroatlv  in  value  durini^  the  following 
veurs.  LiiruTc  ca-li  aii«l  st'»ck  dividends  were  declared,  three 
hunihvd  and  >ixty-four  new  shares  being  in  this  way  added 
to  the  nine  hundred  an<l  ninety-four,  which  latter  were 
subsequently  converted  into  United  States  bonds,  at  the 
par  value  of  SI 50,000,  making,  as  the  master  reports,  a 
total  increase  in  this  kind  of  securitv  or  investment  of  at 
least  $130,000,  in  currency  valuation,  besides  the  dividends 


2  Stew.J  JULY  TERM,  1878.  643 

Ashhurst  v.  Potter. 

paid  in  cash,  and  besides  interest.  The  same  stocks,  when 
transferred  to  the  sons,  were  taken  and  receipted  for  by 
them  at  par,  though  at  that  time  their  market  vahie  was 
but  ninety  per  cent. 

On  behalf  of  the  daughters  it  was  contended,  before  the 
master  and  the  chancellor  and  in  this  court,  that  the  trans- 
fers to  the  sons  were  not  properly  payments  to  them,  but 
allotments  of  specific  securities;  and  that,  in  1859,  it  was 
the  duty  of  the  executors  to  have  separated  the  respective 
portions  of  the  daughters  from  each  other  and  from  the 
annuity  or  reserved  fund  (setting  apart  mortgage  securities 
of  a  proper  amount  for  the  annuity  fund)  and  to  have 
allotted  to  each  of  the.  daughters  a  like  number  of  the  same 
securities  that  had  been  delivered  to  the  sons ;  that  equity 
will  now  administer  the  assets  as  if  such  allotment  had  been 
actually  made,  for  the  reason  that  what  ought  to  have  been 
done  \vill  be  treated  as  done.  The  result  of  this  would  be 
to  give  exclusively,  or  nearly  so,  to  the  daughters  the  accre- 
tions on  the  Joint  Companies'  stocks,  and  on  the  govern- 
ment bonds  into  which  some  of  the  stocks  were  converted. 

On  behalf  of  the  sons  it  was  contended  that  the  securities 
taken  by  them  were  taken  as  cash;  that  there  was  no  allot- 
ment or  partition  of  securities,  as  such,  to  them,  but  simply 
so  much  money  received  by  them  on  account  of  their 
shares;  that  equal  amounts  should  now  be  set  aside  or  held 
for  the  daughters,  with'  proper  adjustments  for  interest  and 
past  receii)ts,  and  that  all  the  accretions  sought  to  be  appro- 
priated exclusively  by  the  daughters,  should  be  divided 
equally  among  the  daughters  and  the  sons,  due  provision 
being  made  for  the  reserved  fund.  In  other  words,  they 
insist  that  the  oqunl  share's  to  be  i)aid  them  under  the  will 
are  those  which  shall  now  be  equal  with  the  amounts  to  be 
held  for  the  daughters,  taking  into  account  the  receipts  and 
payments  heretofore  made. 

Neither  of  these  methods  of  distribution  was  approved 
by  the  master  or  the  chancellor.  One  based  on  a  different 
view,  and  intermediate  between  those  contended  for,  w^a« 
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advised  by  the  master,  and  adopted  in  the  decree.  Accord- 
ing to  the  view  so  adopted,  the  assets  or  securities  remain- 
ing after  December  2d,  1859,  and  valued  at  $391,000,  were 
held  by  the  executors  as  a  unit,  or  in  mass,  for  the  two 
daughters  and  the  reserved  fund — belonging  to  the  two 
daughters  and  those  interested  in  the  reserved  fund  as  ten- 
ants in  common  of  undivided  personal  estate.  The  decree 
treats  the  sons  as  having  received,  upon  their  coming  of 
age,  their  equal  shares  under  the  will,  after  holding  back, 
as  was  necessary,  a  reasonably  ample  sum,  the  interest  of 
which  w^ould  enable  the  executors  to  pay  the  $6,000  yearly 
to  the  widow,  and  also  certain  smaller  charges  to  which  the 
estate  was  subject,  and  to  have  a  margin  against  contingen- 
cies to  which  it  was  exposed.  The  amount  left  lor  this 
reserved  fund,  after  the  payment  of  $127,300  to  each  of  the 
sons  and  the  allowance  of  the  same  amount  for  each  daugh- 
ter, was  $136,400,  about  thirty-five  per  cent,  of  the  whole 
remaining  estate,  the  share  of  each  daughter  therein  being 
about  thirty-two  and  one-half  per  cent. 

I  think  this  view  is  the  most  correct  and  satisfactory  that 
can  be  reached.  The  claim  of  a  specific  allotment  of  secu- 
rities is  inconsistent  with  the  facts  as  they  occurred.  The 
transfers  to  the  sons  were  meant  to  be  what  they  were 
described  at  the  time  to  be — -^^^T/ynrnfe  on  account  of  their 
shares.  They  were  receipted  for  as  so  much  cash  paid,  and 
I  think  it  equally  clear,  from  all  that  occurred  at  the  time 
and  afterwards,  as  shown  by  the  documentary  evidence, 
that  the  payments  were  then  understood  to  be  in  fulfillment 
of  the  provisions  of  the  will,  by  which  the  equality  of  their 
shares  was  referable  to  the  time  of  their  coming  of  age,  and 
not  in  the  sense  contended  for,  as  referable  to  the  final  dis- 
tribution of  the  reserved  fund.  The  last-named  fund  and 
the  sliares  of  the  daughters  are  properly  adjudged  to  be 
represented  by  each  remaining  security  in  the  proportions 
above  named.  If  the  $391,000  remaining  had  been  money, 
and  had  been  invested,  for  example,  in  one  mortgage,  or  in 
five  mortgages  of  equal  amounts,  and  held  in  the  same  gen- 
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eral  way  as  the  actual  securities  were  held,  without  being 
partitioned  or  assigned,  no  difficulty  would  probably  occur 
to  any  one  in  fixing  the  nature  and  proportions  of  the  own- 
ership as  between  the  reserved  fund  and  the  daughters. 
Nor  would  it  seem  that,  in  the  supposed  case,  the  executors, 
though  not  perhaps  literally  or  formally  complying  with  the 
directions  of  the  will  as  to  setting  aside  the  annuity  fund  or 
the  share  of  each  daughter,  would  have  been  liable  to  cen- 
sure for  investments  as  supposed,  provided  the  securities 
taken  were  of  an  allowable  kind.  It  is  evident  that  each 
trust  fund,  in  the  event  of  loss  or  gain  resulting  from  one 
or  more  of  the  mortgages,  would  be  held  to  participate  pro- 
portionally, if  not  as  between  the  widow  and  children,  yet 
certainly  as  between  the  children  themselves ;  which  is  the 
case  here.  Tliis  is  the  principle  of  the  decree.  The  accre- 
tions from  the  stocks  and  the  losses  by  waste  have  been 
apportioned,  according  to  the  above  percentages,  between 
the  daughters  and  the  reserved  fund. 

It  is  a  manifest  objection  to  the  soundness  of  both  of  the 
theories  contended  for  by  the  parties,  that  they  are  judg- 
ments or  elections  after  the  event.  Had  the  securities  in 
question  decreased  in  value,  instead  of  increasing,  it  is  safe  to 
say  that  the  theories  now  advocated  would  be  resisted  on 
both  sides;  and  with  justice.  The  contention  for  the  sons, 
to  the  eftect  that  it  was  the  requirement  or  intent  of  the 
will  that  they  should  share  in  the  increase  and  not  in  the 
decrease  ;  that  they  should  be  gainers  by  the  good  manage- 
ment of  the  trustee  in  dealing  with  the  remaining  estate, 
after  the  payments  absolutely  to  them,  and  not  also  losers 
by  his  bad  management  of  the  same  estate ;  that  the  daugh- 
ters were  to  take  a  part  only  of  the  gains  in  the  former 
case,  and  to  bear  all  the  losses  in  the  latter  case,  is  without 
support  in  the  will  or  the  equity  of  the  case.  The  princi- 
ples of  distribution,  and  also  the  manner  in  which  they 
have  been  applied  by  the  master  to  the  making  up  of  the 
diflferent  accounts;  the  apportionment  among  the  daughters 
and  the  annuity  fund  of  the  money  and  assets  derived  from 
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the  estate  of  the  trustee,  towards  making  good  the  losses 
by  waste,  are,  in  my  judgment,  as  close  an  approximation 
to  accuracy,  both  in  principle  and  detail,  as  it  is  practicable 
to  attain. 

Among  the  numerous  minor  questions  covered  by  the 
conclusion  thus  expressed,  there  are  two  which  seem  proper 
to  be  more  specially  referred  to,  growing  out  of  the  delivery 
b}'  the  trustee,  in  1867  and  in  1870,  of  bonds  and  stocks  to 
William  11.  Potter,  for  himself,  individually,  and  as  the 
assignee  of  his  brother  John.  The  bonds  and  stocks  so 
delivered  were  those  of  the  Joint  Companies — the  bonds,  at 
par  value,  §20,000,  and  the  stocks,  at  par  value,  §10,000. 
They  were  taken  by  William  in  the  belief,  warranted  by  the 
representations  of  the  trustee,  that  the  accumulations  of  the 
reserved  fund  had  been  sufficient  to  enable  the  trustee  to 
pass  them  over  to  William,  on  account  of  his  undivided 
fourth  interest  in  that  fund,  and  the  one-fourth  interest 
therein  assigned  to  him  bj-  John,  and  yet  leave  the  fund 
large  enough  to  yield  the  annuity  to  the  widow.  There  is 
no  reason  to  doubt  that  William  took  them  in  good  faith, 
8ui)posing  his  right  to  them  good.  In  view,  however,  of 
the  dccasfacit  subsecjuently  found,  and  committed  certainly 
before  the  transfer  of  the  stock,  and  presumably  before  that 
of  the  bonds,  the  decree  imposes  upon  William  the  obliga- 
tion to  respond  to  the  daughtei-s  and  the  annuity  fund  for 
the  present  value  of  the  bonds  and  stock,  such  values  being 
apportioiic-tl  t(.»  each  by  the  percentages  before  named.  As 
to  this  part  of  the  case,  it  Vas  insisted,  first,  on  behalf  of 
the  sons,  that  the  decree  is  erroneous  in  charging  them 
with  these  values;  and,  secondly,  on  behalf  of  the  daugh- 
ters, that  the  decree  is  erroneous  in  not  charging  the  sons 
with  interest  on  the  coupons  and  dividends  from  the  times 
when  respectively  due.  I  think  that  the  decree,  as  to  both 
points,  is  riirlit. 

The  stock  and  bonds  were  part  of  the  undivided  mass, 
and  belonged  to  the  daughters  and  the  reserved  fund  in  the 
proportions  as  above.     The  waste  of  the  trustee  impaired 
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all  the  trusts  proportionally,  so  that,  in  fact,  the  acouniula- 
tions  of  the  reserved  fund  had  not  been  such  as  to  warrant 
the  transfers.  If  the  contrary  was  believed  to  be  true  by 
the  trustee,  as  it  was  doubtless  believed  by  William,  it 
would  not  entitle  the  latter  to  retain  to  his  exclusive  benefit . 
and  use  the  securities  in  question,  free  from  liability  to 
account  for  the  same  to  his  associated  cestids  qxie  trust.  This 
is  too  plain  to  be  disputed. 

Nor  do  I  think  that  the  objection  that  it  goes  l>oyond  and 
is  unwarranted  by  the  pleadinp^s,  can  be  regarded  as  w^ell 
taken.  The  objection  is,  that  there  is  nothing  in  the  bill  of 
complaint  which  authorizes  any  action  against  John  or  Wil- 
liam Potter,  or  which  makes  them  or  their  rights  in  this  fund 
amenable  to  the  decree.  The  answer  to  the  objection  is  that 
the  bill  is  for  an  account — for  an  ascertainment  of  the  course 
and  condition  of  the  estate  under  the  management  of  the 
trustee,  of  the  disposition  made  by  him  of  the  funds  and 
securities  in  his  hands,  where  and  what  they  arc,  as  well 
as  to  recover  from  the  estate  of  the  trustee  the  allc^jced 
losses  by  waste — and,  this  being  the  expressed  object  of  the 
bill,  I  am  unable  to  see  why  what  has  been  done  is  not 
strictly  within  its  scope.  The  sons  are  defendants,  and,  in 
investigating  the  accounts  and  management  of  the  trustee, 
the  inquiry  necessarily  extended  to  what  had  been  paid  or 
transferred  to  them.  A  legitimate  result  to  be  reached  was 
the  adjustment  of  the  respective  accounts  of  the  sons  and 
the  daughters  as  the  same  ought  to  have  been  adjusted  by 
the  trustee,  showing  the  respective  relations  of  the  sons  and 
daughters  to  the  remaining  estate  of  their  father.  This 
object  of  the  suit  was  recognized  and  acted  on  throughout 
by  both  complainants  and  defendants.  The  evidence  on 
both  sides  was  produced  and  made  use  of  to  accomplish  it. 
The  decree  but  embodies  the  results  so  arrived  at.  It  is  not 
one  for  recovery  against  the  sons,  but  adjudges  the  true 
condition  of  the  accounts,  deducting  from  the  credits  or 
shares  due  the  sons  the  values  of  the  stock  and  bonds  with 
which  they  are  found  to  be  chargeable. 
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The  disallowance,  in  the  decree,  of  interest  on  the  cou- 
pons and  dividends,  is  put  upon  the  ground  that  one  to 
whom  money  is  paid  as  his  due,  and  who  receives  it  believ- 
ing that  it  is  his  due,  is  not  liable  for  interest  upon  it  before 
demand  made  and  refusal  to  pay,  or  until  he  shall  have  rea- 
son to  be  satisfied  that  he  ought  to  repay  it,  and  shall  know 
to  whom  he  should  pay  it.  Kwff  v.  Diehl^  9  *S'.  ^'  B,  409. 
There  is  no  conflict  between  the  rule  applied  in  such  cases 
and  the  rule  that  the  holder  of  a  coupon  is  entitled  to 
recover  interest  thereon  from  the  time  it  fell  due.  Toicn  of 
Genoa  v.  Woodruffs  2  Otto  502.  Nor  with  the  rule  that  a 
debt  universally  bears  interest  from  the  time  it  is  due. 
Canukn  v.  Allen,  2  Dutch.  398. 

Interest  is  the  damages  given  by  law  for  the  detention  of 
a  debt.  Up  to  the  highest  rate  allowed  by  law,  it  may  be 
regulated  or  waived  by  agreement  of  parties.  On  money  lent 
to  be  paid  on  demand,  no  interest  accrues  or  can  be  recov- 
ered  until  after  demand  made,  unless  the  contrary  be  pro- 
vided for  by  contract.  Where  money  is  paid  and  received 
under  the  mistaken  idea  that  it  is  due  to  the  person  receiv- 
ing it,  an  agreement  to  pay  interest,  either  express  or 
implied,  is,  of  course,  negatived  and  excluded,  and,  until 
discovery  of  the  mistake  and  demand  made,  the  obligation 
to  pay  interest  as  damages  for  detention  or  use  of  the  money, 
does  not  legally  arise.  No  injury  arises  from  such  detention, 
because  it  is  the  voluntary  act  of  the  party  to  whom  the 
money  rightfully  belongs.  Volenti  nonjit  injuria.  The  cases 
are  in  accordance  with  this  doctrine.  Jacobs  v.  Adams,  1 
DalL  52;  Brown  v.  CampbeU,  1  S.  ^  i?.  176;  Second  Street 
Railwaj  V.  Philadelphia,  51  Pa.  St.  465 ;  Hubbard  v.  Charles- 
town  Pailroad,  11  Mete.  124;  Rowland  v.  BeM,  2  McCord 
Ch.  317. 

The  adjudged  cases  cited  in  opposition  to  the  decree  on 
this  point,  are  all  cases  where  there  was  no  holding  under  a 
mutual  mistake  as  to  ownership,  and  are  not  at  variance 
with  those  I  have  referred  to.  They  stand  on  a  diiierent 
principle. 
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It  does  not  appear  in  tbe  present  case  what  use,  if  any, 
was  made  of  the  money  collected  for  the  coupons  and 
dividends.  The  supposition  that  they  might  have  been 
invested  and  interest  produced  by  such  investments,  sug- 
gests a  question  not  presented  by  this  case.  The  decree 
should  be  aflSrmed.     Both  parties  having  appealed,  no  costs 

will  be  allowed. 

Decree  unanimously  affirmed. 


James  R.  Sayre  and  Andrew  Kirkpatrick,  executors, 

V. 

Thales  a.  Linthicum  and  Julian  J.  Alexander,  executors. 

Mr.  A.  Q,  Keasbey^  for  appellants. 

Mr.  T.  N.  MrOurter,  for  respondents. 

On  appeal  from  a  decree  of  the  ordinary,  reported  in 
Alexander's  Case,  12  C.  K  Gr.  463. 

Per  Curiam. 

This  decree  unanimously  affirmed. 


MosES  J.  Taylor 


}i. 


Adolphus  Van  Winkle,  administrator  of  Roderick  P.  Clow, 

Mr.  Charles  H.  Vo(yrhis,  for  appellant. 

Mr.  Jajcob  Wearty  for  respondent. 
42 


650         COURT  OF  ERRORS  ASD  APPEALS.     [29  Eq. 


Traphngen  v.  Jersey  City.        South mayd  v,  Elizabeth. 


On  api^eal  from  a  decree  of  the  chancellor,  reported  in 
Clow  V.  Vff/lor,  12  C  E.  Gr.  418. 

Per  Curiam. 

This  decree  unanimously  affirmed. 


Cornelius  V.  Traphagen  and  others 

V. 

TuE  Mayor  and  Aldermen  of  Jersey  City. 

31r.  E.  A.  Ransom,  for  appellants. 

3Ir.  J,  C,  BessoTiy  for  respondents. 

On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Traphagen  v.  Jcrsc)/  Cif^,  2  Stew,  206. 

Per  Curiam. 

This  decree  unanimously  affirmed. 


Tub  City  of  Elizabeth 

Samuel  G.  Southmayd. 

Mr.  liobert  E,  Chetwood  and  Mr.  B.  Williamson^  for  appel- 
lant. 

Mr.  Frcdmck  Adams,  for  respondent. 
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N.  J.  Stone  Co.  v.  Vreeland. 


On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Elizabeth  v.  Soufhmayd,  2  Steto.  203. 


Per  Curiam. 

This  decree  unanimously  affirmed. 


Tub  New  Jersey  Stone  Co. 

r. 
JouN  V.  R.  Vreeland. 


Mr,  Jacob  Weart,  for  appellant. 

Mr.  Isaac  S.  Taylor^  for  respondent. 

On  appeal  from  a  decree  of  the  vice-chancellor,  reported 
in  Vreeland  v.  New  Jersey  Stone  Co.^  2  Steio.  189. 

Per  Curiam. 

This  decree  unanimously  affirmed. 
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INDEX. 


A. 

Accident  8tnd  Mistake. 

1.  Relief  granted  against  a  decree  of  this  court  confirming  a 

commissioner's  report  in  partition,  on  the  ground  of 
mistake  or  misunderstanding  as  to  the  effect  of  a  propo- 
sition for  exchanging  the  sliares  allotted  to  the  parties, 
in  consideration  of  which  all  opposition  to  confirming 
sucli  report  was  witlidrawn.     Mackic  v.  Mackie,  81 

2.  This  court  has  power  to  set  aside  a  sale,  made  under  its 

authority,  for  fraud,  accident,  or  mistake  of  fact,  when 
the  mistake  is  not  the  result  of  the  purchaser's  own  neg- 
ligence.    Hayes  \.  Stiger,  J  96 

3.  But  tliis  i)ower  will  not  be  exercised  for  mistake  of  law.   /</.,  19G 

4.  A  court  of  equity  will  give  relief  against  an  unfair  division 

of  joint  proi>erty  which  is  the  result  of  an  innocent  mis- 
take.    Boone  V.  JRidgway^  543 

See  Bills  and  Notes. 

Account. 

1.  In  all  matters  of  account,  the  party  who  produces  vouchers 

in  support  of  his  account,  produces  them  at  his  peril, 
and  the  master  is  bound  to  admit  them  in  evidence 
unless  the  other  side  can  lay  a  reasonable  ground  to 
show  that  the  voucher  in  question  can  be  impeached, 
of  which  the  master  is  to  judge,  and  then  to  require  evi- 
dence in  regard  to  it,  if  he  thinks  proper.  Of  course,  if 
the  master  doubts  the  payment,  he  may  require  proof 
besides  the  voucher.     IlaUtcd  v.  Tyng^  86 

2.  Jurisdiction  is  exercised  in  matters  of  account  only  where 

some  special  cause  is  alleged,  as  where  the  accounts  are 
intricate,  or  discovery  is  prayed,  or  some  other  ground 
peculiar  to  equity  exists.     Jeweit  v.  Bowman^  174 

3.  Where  an  account  or  any  other  relief  is  incidentally  asked, 

if  relief  on  the  main  ground  is  denied,  the  bill  should  be 
dismissed.     /</.,  174 

See  Appeal,  1 ;  Corpokatiuns,  10;  Executobs,  3;  Leoacy,  8  (3), 
(5) ;  Pleading,  6. 
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Administrators. 

See  Executors. 


Agent. 

See  Fraud,  2;  MoRTOAG'n  l^.  ^:  U.«u?iYj  3. 

Alimony. 

See  Divorce,  1,  3. 

Alteration. 

1.  The  burden  of  proof  is  upon   the  party  alleging  that  an 

alteration  has  been  made  in  a  deed.     Putnam  v.  Clarkj        412 

See  Bonds. 

Amendments. 

See  Pleading,  1,  2;  Usury,  1,  6. 

Appeal. 

1.  An  appeal  from  a  decree  directing  an  account  to  be  stated, 

will  not  stay  the  accounting.     Batzer  v.  Batzer^  162 

2.  In  considering  an  application  to  stay  the  execution  of  an 

interlocutory  decree  pending  an  appeal,  the  court  must 
a^ssume  the  decree  to  be  right.     /</.,  162 

3.  The  court  may  continue  an  injunction  pending  an  appeal 

from  a  decree  of  dismissal.     Jewett  v.  Dringer^  196 

4.  A   stay  should  be   granted  when   an  enforcement  of  the 

decree,  pending  an  appeal,  will  render  it  impossible  to 
set  the  appellant  right  again  if  he  is  successful  in  his 
api)eal ;  but  if  a  stay  is  not  necessary  to  his  protection, 
and  will  seriously  prejudice  his  adversary,  it  should  be 
denie<l.     /c/.,  196 

5.  A  stay  may  be  refused  on  security  being  given,  when  ade- 

quate protection  can  be  given  in  that  mode,     /rf.,  196 

6.  All  parties  interested  must  join  in  an  appeal,  and  if  any 

one  declines  to  j)roceed,  a  summons  and  severance  must 

be  obtained,     llolcomhe  v.  Ilolcombe^  375 

See  Orphans  Court,  4  ;  Practice,  2. 

Assignee. 

See  Mortgage,  9,  10,  17-19,  22,  23,  25. 

Assignment  for  Benefit  of  Creditors. 

See  Partnership,  5. 

Assistance,  Writ  of. 
See  Sale  of  Lands,  1. 

Attachment. 

See  iSbttinq  Aside  Sales,  1. 
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B. 

Bills  and  Notes. 

1.  If,  on  the  transfer  of  negotiable  paper,  an  endorsement  is 
omitted  through  accident,  mistake  or  fraud,  a  good  title 
will  pass  in  equity  by  mere  delivery.     Hughes  v.  Nelson^     547 

See  MoRTGAC.K,  8  ;  Trusts,  4  (1). 

Bona  Fide  Purcha43er. 

See  Boxns;  Vkndor  and  Vendee. 

Bonds. 

1.  If  a  negotiable  city  bond  be  stolen,  and  its  number  be 
altered  by  the  thief,  it  will  be  pood  in  the  hands  of  a 
subsequent  bona  Jkle  holder  who  takes  it  for  value.  Eliza- 
beth V.  Force,  587 

Bridgres. 

See  Chosen  Frekuuldeks,  2,  3. 

Building'  Associations. 

1.  Building  loan  associations  have  power  to  loan  money  on 

the  same  security  as  individuals,  notwithstanding  their 
usual  mode  is  to  require  the  borrower  to  assign  their  own 
stock  as  collateral  to  his  mortgage.  Union  BuiUing  Loan 
Association  v.  Masonic  I  Tall  Association,  389 

2.  Where  several  loan  associations  made  concurrent  loans  on 

the  same  building, — Held,  that  no  implied  obligation 
on  all  of  them  to  reijuire  such  assignment,  arises  from 
the  fact  that  some  of  them  did  so ;  and  that  the  equal- 
ity of  such  as  did  not  was  not  thereby  affected.     Id.,  389 

3.  If  such  stock  has  been  assigned,  it  must  be  sold  first,  and 

the  amount  applied  on  the  mortgage.     Id.,  389 

4.  Fines  for  delinquency  (secured  by  the  mortgage)  in  pay- 

ing monthly  installments  on  such  stock,  after  assign- 
ment as  collateral  security  for  the  mortgage-money,  do 
not  cease  on  filing  a  bill  to  foreclose  the  mortgage  to 
which  the  stock  is  collateral.     Id.,  389 

O. 

Cases  Criticised. 

Acquackanonk  Water  Co.  v.  Watson. 

Affirmed,  Acquackanonk  Water  Co.  v.  Watson 366 

Alexander's  Case,  12  C.  E.  Or.  463. 

Affirmed,  Hayre  v.  Linthicum 649 

^Alger  V.  Gardner,  f:4  N.  Y.  360. 

Disapproved,  dray  v.  Van  Blarcom 455 
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Cases  Criticised — Continued, 

Ashhurst  v.  Potter,  11  C.  E.  Gr.  1. 

Affirmed,  A<hhurst  v.  Pottpr 625 

Buckingham  i*.  LiuUnni. 

Affirmed,  Buckingham  v.  Ludlum 345 

Camphell  r.  Smith,  A  Hun  fV 

i>{>^n^/w/t/*'y.  Thouron  v.  Pearson 4.>'> 

Citizens  O^ach  Co.  r.  C:imdon  Iloriie  H.  R.  Co.,  1  Stew.  145. 

Heveri'-d,  Citizen*  Coach  Co.  r.  Camden  Horse  R.  R.  Co...  !?/*? 

aow  r.  Ta\  lor.  12  C.  E.  Gr.  418. 

ArhVtuid,  Tavlor  v.  Van  Winkle 64'^ 

Emblev  f.  Hunt,  2  Slew.  281. 

Affirmed,  Emhley  v.  Hunt 30t> 

E^slevez  r.  Purdv,  d  Hun  40. 

lytsjpprovt'd.  Gray  >'.  Van  Blarcom 455 

FWh  V.  Wat.-r  Proof  Paper  Co.,  2  Slew.  1J>. 

J ///Vmr./.  McMillan  v.  Fish 610 

Force  v.  Elizaheih.  1  Stew.  403. 

Uncrsed,  Elizaheth  i-.  Force i>^l 

Frencli  r.  Claflin.  1  .^tew.  :5S3. 

A^nhtd.  Fn'nc!i  r.  Claflin 376 

Uiggins  V.  Gille^lieiner,  11  C.  E.  Gr.  SaS. 

Oiyrru!rd,  Miller  r.  Mackenzie 291 

Ilolcomhe  V.  Holcombe.  12  C.  E.  Gr.  473. 

AfJinnoL  Holcombe  r.  Holcombe 5V^7 

Kuhl  V.  Martin.  1  Stew.  370. 

Iicirr.^cd,  Kuhl  r.  Martin  5>0 

Mai-^h  V.  Marsli,  1  Stew.  PX). 

A^'r/red,  Mar<h  v.  Marsh  2% 

Norris  r.  Thomson.  4  C.  E.  Gr.  408. 

I*lt''t>nul<h':d.  De  Camp  r.  Bobbins o'J 

Paulison  r.  Van  l(K*rstine,  1  Slew.  306. 

Affirmed,  Paulison  r.  Van  Idersline 5y4 

Polhemus  v.  Emson.  1  .Stew.  576. 

Afhrtned,  Polhemus  r.  Emson 5i^3 

Price  r.  Trusdell.  1  Stew.  200. 

7?rrtr.?tv/.  Trusdell  r.  Price 615 

Prudden  r.  Lindsley,  1  Stew.  378. 

liever.std,  Prudden  v.  Lindslev 620 

Rigler  v.  Cloud.  14  Pa.  St.  361. 

Overruled,  Cushing  i*.  Blake 407 

Sanborn  r.  Adair,  12  C.  E.  Gr.  425. 

Affirmed^  Sanborn  v.  Adair 338 
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Cases  Criticised—  Contin  ued. 

Soeger  y.  Seeger,  6  C.  E.  Gr.  00. 

Overruledj  Seeger  v.  Seeger 39H 

Southmay<l  v.  Elizabetli,  2  Stew.  203. 

AJ/irmfd,  Elizabeth  v.  Southmayil '  G50 

Stevens  v.  Shippen,  1  Stew.  487. 

Affirmed^  Stevens  v.  Shippen 602 

Traphagen  r.  Jersey  (.Mty,  2  Stew.  20G. 

AJHrmed,  Traphagen  v.  Jersey  City 050 

Vreeland  v.  Now  Jersey  Stone  Co.,  2  Stew.  188. 

Affirmed,  New  .lersev  Stone  Co.  v.  Vreehmd 051 

Williamson  v.  N.J.  Southern  R.  K..  1  Stew.  277. 

Bcver.sed,  Willianisrni  v.  N.  J.  Southern  R.  R 311 

Wilson  V.  Cobb,  1  Stew.  177. 

I^cocrsedj  Wilson  i'.  Cobb 301 

Yard  v.  Yard,  12  C.  E.  Gr.  114. 

Ajfirmed.  Yanl  v.  Yard 375 

Cancellation  of  Instruments. 

1.  A  deed  made  by  a  person  while  in  a  state  of  intoxication 
will  be  set  aside  if  advantage  has  been  taken  of  his  situ- 
ation, or  his  drunkenness  was  produee<l  by  the  act  or 
connivance  of  the  person  to  !>e  benefited  by  the  deed. 
0' (^onner  w  liempty  150 

Charity. 

1.  A  gift  to  '*  Trinity  Church  Sunday  School  in  Mount  Holly, 

§1,000  to  be  safely  invested,  the  interest  to  !)e  applied  to 
making  Christmas  presents  to  the  scholars  of  said 
school,"  is  not  a  legal  charity :  and  is  void,  also,  for 
uncertainty  in  not  designating  the  kind  of  gift.*?,  and 
because  such  distribution  is  indiscriminate  as  to  persons 
and  devoid  of  all  |)uri)Ose.     Goode.U  v.  Union  Ass'n.,  32 

2.  A  gift  of  "the  interest  of  $1,000  yearly  to  help  form   a 

Young  Men's  Cliristian  Association,  etc.,"  is  good  as  a 
charity,  and  will  be  applied  not  only  to  assist  in  the 
formation  of  such  association,  but  also  in  its  mainte- 
nance.    /(/.,  32 

3.  A  gift  to  testators  brother  (with  a  provision  for  a  trustee  or 

trustees  in  his  stead  in  case  of  his  refusal  or  death)  "of 
$10,000  to  the  end  that  the  interest  be  applied  at  discre- 
tion to  alleviating  the  wants  and  sufferings  of  the  deserv- 
ing poor  of  Mount  Holly,''  is  a  charity  which  this  court 
will  protect  and  effectuate.    /(/.,  32 
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Charity— Cow/mw^^/. 

4.  "The  residue  of  my  estate  I  givo  and  devise  to  the  North 

Kt»formevl  nun\"h  of  New.uk.  iii  trust,  that  they  m.iy 
use  the  same  to  promote  thi*  religious  interests  of  the 
suid  eluirch,  and  to  aid  the  mission  iry,  educational  and 
henevohMit  enterprises  to  which  the  said  church  is  in 
the  hahit  of  eontrihuting,  etc.,"  is  a  good  charitable 
becjuest.     I)c  (  amp  v.  Dobbins^  36 

5.  If  the  character  of  a  gift  can  be  definitely  determined,  and 

it  appears  that  it  is  charitable  in  a  legal  sense,  the  use  of 
terms  which  would,  if  unexplained,  render  the  gift  void, 
will   not  d<'f»»at  the  donors  purpose.     ///.,  36 

r>.  Xorris  7-.  Thomson,  4  C.  E.  Or.  COS.  5  C.  E.  (Jr.  489,  distin- 
guished.    Id.,  36 

Chosen  Freeholders. 

1.  The  acts  of  a  board  of  chosen  freeholders,  within  the  limits 

ol"  their  j)owcr,  are  not  reviewable  by  the  courts.  yfcKin- 
lc\f  V.  Chosen  FrerhoHcrs  of  Union^  164 

2.  Chos«'u  freeholders  may  lawfully  bridge  a  canal,  or  a  water- 

course created  by  surface  water,     /f/.,  lt>4 

3.  The  right  of  determining  where  bridges  shall  be  built  is 

committed  to  the  chosen  freeholders,  and,  so  long  as 
they  exer<?ise  their  power  honestly,  their  judgment  is 
not  open  to  review  in  the  courts.     LL,  164 

4.  Notice  from  an  overseer  of  the  highways  is  not  necessary 

to  authorize  the  board  to  build,  rebuild  or  repair ;  they 
may  <lo  either  without  notice.     /»/.,  164 

See  iNjrNCTioN,  3. 

Common  Law. 

Sec  Pkkr()(;ativr,  2. 

Commissions. 

See  ExKcrTORS,  3. 

Conorress. 

See  SiiipriNG. 

Constitution. 

1.  The  legislature  having  the  right,  under  the  constitution 

(article  VI,  section  I,)  to  abolish  the  orphans  court,  may 
authorize  any  question  of  fact  arising  in  such  court  to  be 
certified  into  the  circuit  court  for  trial.     Embley  v.  Ilunt^    306 

2.  An  execution  creditor  by  the  levy  of  his  execution  acquires 

a  vested  right  in  the  ])roperty  seized  under  his  execution, 
which  he  cannot  be  deprived  of  by  a  subsequent  act  of 
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Con&titution— Continued, 

the  legi«*lntiire.  An  act  of  the  legislature  which  should 
attompt  to  displace  the  priority  acquired  by  such  levy, 
and  substitute  a  junior  encumbrance  in  its  place,  would 
be  uncon'^titutional  and  void.  Williamson  v.  Xew  Jersey 
Southern  R.  R.  Co.,  311 

Construction. 

See  Contracts,  2,  3;   Corporations,  15;   Notice;  Statutes,  2; 
Trusts,  3 ;  Words. 

Contracts. 

1.  Courts  cannot  protect  the  rash  against  the  consequences  of 

imprudent  contracts,  if  they  enter  into  thorn  voluntarily, 
and  not  through  fraud  or  artifice.     0' Conner  v.  Rempt,         156 

2.  In  the  construction  of  a  contract,  the  intention  of  the  par- 

ties, as  iuscertained  by  the  canons  of  construction,  must 
prevail,  unless  indispensable  artificial  terms  have  been 
omitted,  or  the  parties  have  attempted  to  do  something 
in  contravention  of  established  principles.    Wise  v.  Fuller,  257 

3.  Ordinarily  the  relative  in  a  sentence  refers  to  all  the  ante- 

cedents, but,  in  order  to  make  sense  or  to  give  effect  to 
the  intention  of  the  parties,  it  may  be  referred  to  one, 
or  to  all,  or  to  part.     Id.,  257 

4.  While  in  mere  matters  of  management  or  regulation   the 

court  may  exercise  a  wide  discretion,  still,  where  the 
rights  to  be  controlled  grow  out  of  a  contract,  the 
administration  or  regulation  must  conform  to  the  con- 
tract, for  the  court  is  as  much  bound  bv  the  contract  as 
the  parties  themselves.     Manganese  Iron  Ore  Co.  v.  Trotter,  561 

See  Corporations,  6,  11 ;  Mortgage,  17;  Partnership,  3,  Set- 
ting Aside  Sales,  2. 

Conveyances. 

1.  A  deed  recorded  after  fifteen  days  is  notice  to  purchasers, 

mortgagees  and  judgment  creditors  subsequent  to  such 
record.     Sanborn  v.  Adair,  338 

2.  A  deed  not  recorded  in  fifteen  days  is  void  as  to  a  subse- 

quent deed  for  a  valuable  consideration,  without  notice, 
and  cannot  regain  its  priority  by  being  placed  on  record 
before  such  subsequent  deed  is  recorded.     /</.,.  338 

3.  Such   subsequent   deed  cannot  lose  its  priority  over   the 

earlier  deed  by  not  being  put  on  record,  but  is,  in  its 
turn,  if  not  recorded  in  fifteen  days,  subject  to  be  post- 
poned to  a  later  deed  taken,  without  notice,  for  valuable 
consideration.    Id»,  338 


660  INDEX.  •  [29  Eq 


Convey  CUlceB —  Continued. 

See  Cancellation  of  Instruments;  Fraudulent  Conveyances, 
2  ;  MoRTQAGB,  20  ;  Trusts,  3. 

Corporations. 

1.  Though  an  insurance  company  may,  under  the  48th  section 

of  the  act  to  provide  for  the  regulation  and  incorporation 
of  insurance  companies,  (Tiev.  p.  505.)  bo  rogarde^l  as 
insolvent  if  it  fail  to  make  up,  on  the  order  of  the  insur- 
ance commissioner,  deficiency  in  its  capital  stock,  it  will 
not  be  held  to  be  insolvent  under  the  70th  section  of  the 
act  concerning  corporations,  merely  because  of  such 
deficiency,  if  it  be  solvent  in  fact.  Streit  v.  i\tiz*ns 
Fire  Ins.  Co.,  21 

2.  That  an  insurance  company  has  ceavsed  to  do  business  as 

such,  thnt  it  has  re-insured  its  risks,  and  that  its  officers 
are  enuaged  merely  in  collecting  its  assets  and  paying  its 
debts,  are  not  sufficient  reasons  for  appointing  a  receiver 
or  issuing  an  injunction.     /</.,  21 

3.  Where  a  corporation  has  ceased  to  do  business,  and  appar- 

ently nothing  remains  to  be  done  but  to  pay  its  debts 
and  divide  the  surplus  among  tlie  stockholders,  it  is  the 
duty  of  the  directors,  under  Rev,  p.  182,  §  34,  to  call  a 
stockholders'  meeting.     /</.,  21 

4.  That  a  large  majority  of  stockholders  is  in  favor  of  a  par- 

ticular plan  of  management  or  proposed  transaction, 
will  not  prevent  this  court  from  extending  its  protection 
over  the  rest  of  the  stockholders,  or  any  of  them,  on 
sufficient  grounds.     /</..  21 

5.  Third  persons  cannot  object  to  the  capacity  of  a  corpora- 

tion to  take  a  gift,  on  the  ground  that  its  property 
already  e(]uals  the  amount  limited  by  the  general  law 
under  wliich  it  is  formed.  The  state  alone  can  interfere. 
DeCamp  V.  Dobbinif,  36 

6.  Two  railroa<ls  were  in  the  hands  of  receivers,  a{>pointed  by 

this  court  under  insolvency  proceedings. — //<-/(/,  that  the 
court  had  power,  on  the  api)lication  of  either  receiver, 
to  modify  a  contract  made  before  their  insolvency,  so  as 
to  equitably  re-adjust  the  rates  agreed  upon  by  them  for 
ttM'minal  facilities,  and,  also,  for  the  use  of  part  of  one 
road  by  the  other  company.  New  Jerset/  and  Xeio  York 
liuUway  Co.  Case,  '  66 

7.  The  by-laws  of  a  board  of  managers  of  city  water  works 

for  the  supply  of  water  to  the  citizens  on  compensation, 
must  be  reasonable,  and  where,  under  a  regulation  to 
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Corporations —  Continued. 

secure  water  rent,  the  board  refused  to  supply  water  to 
premises  on  the  application  of  the  owner,  hnsing  such 
refusal  on  the  ground  that  the  tenant  of  the  premises 
was  in  arrears  for  water  furnislied  him  while  occupying 
premises  owned  by  another  landlord,  the  board  is 
enjoined  from  continuing  such  refusal.  Dai/ion  v.  Quigley^     11 

8.  When  a  certificate  oF  stock  on  its  face  reveals  a  trust,  the 

duty  of  inquiry  is  devolved  on  one  who  lends  money  on 
the  pledge  thereof.     Gaston  v.  Am,  Exch.  Dank,  98 

9.  Notice  to  the  cashier  of  a  bank  lending  on  trust  stocks,  that 

tlie  stock  pledged  is  held  in  trust,  is  notice  to  the 
bank.     Lf.,  98 

10.  The  waste  or  misapplication  of  the  funds  of  a  corporation 

by  its  officers  or  agents,  authorizes  the  company  to  resort 
to  equity  in  order  to  compel  such  officers  to  account  for 
such  waste  or  breach  of  trust,  even  though  it  were  con- 
ceded that  an  adequate  remedy  at  law  exists.  The 
existence  of  such  remedy  at  law  would  not  oust  this 
court  of  its  jurisdiction.     Citizen.?  Loan  Ass^n  v.  Li/on,  110 

11.  An  oral  contract  of  subscription  will  not  be  enforced  under 

a  charter  requiring  that  such  contracts  shall  be  made  in 
writing.     Vreelaml  y .  New  Jersey  Stone  Co.,  188 

12.  Corporate  life  cannot  be  acquired  under  the  general  law 

authorizing  the  formation  of  gas  companies,  until  one- 
half  of  the  entire  capital  stock  is  subscribed  in  good 
faith  and  twenty  per  centum  paid  thereon  in  cash.  Jer- 
sey City  Gas  Co.  v.  Dwight,  242 

13.  A   subscription    in   good   faith   must  be   real,  actual   and 

honest,  as  distinguished  from  fictitious,  pretended  and 
deceptive.     /</.,  242 

14.  An  attempt  to  acquire  corporate  functions  by  a  pretentious 

or  evasive  compliance  with  the  law,  will  be  declared 
abortive  on  the  ground  of  fraud.     /<:/.,  242 

15.  The    i>reference  given  by  the  63d   section  of  the  corpo- 

ration act  is  in  derogation  of  the  right  of  creditors  to 
be  paid  erjually,  and  must  not  be  extended  by  construc- 
tion. The  Lehigh  Cfnil  and  Navigation  Co.  v.  Central  li. 
R.  Co.,  252 

16.  The  right  conferred  by  this  section  is  personal,  inhering 

alone  in  the  person  who  actually  performs  labor  or  ser- 
vice.   Ll.^  252 

17.  A  person  who  furnishes  the  labor  or  services  of  others, 

under  a  contract  to  do  the  whole  business  of  a  corpora- 
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tion,  or  a  particular  branch  of  it,  is  not  an  employe,  but 
a  contractor.     /(/.,  252 

18.  On  the  ai)pointm('nt  oi'  a  receiver  of  an  insolvent  corpora- 

tion, its  title  to  its  property  is  <liveste<i  by  force  of  law. 
Freeholders  of  Middlesex  v.  State  Hank,  268 

19.  A  stockholder  who  subscribes  for  his  stock  under  an  agree- 

ment with  the  secretary  of  the  company  that  the  com- 
pany will  **  r»*deem "  his  stock  at  any  time  at  par  and 
ten  per  cent,  interest,  and  for  payment  assigns  a  mort- 
gage with  a  collateral  policy  of  insurance,  payable^  in 
case  of  loss,  to  the  company,  cannot,  after  loss  and  pay- 
ment to  them,  and  the  insolvency  of  the  company, 
recover  the  amount  from  the  insolvent  company,  as 
against  bona  fide  stockholders  and  creditors  ;  it  appearing 
that  the  object  of  the  transaction  was  to  give  the  com- 
pany credit  before  the  public.  Eisenlord  v.  Oriental 
Ins.  Co.^  437 

See  Building  Associations;  Franchise:  Fraud,  4,  7;  Juris- 
diction, 3;  Pledge;  Railroads;  Receivers,  2,  4;  Sav- 
ings Banes. 

Costs. 

See  Partnership,  7  ;  Statutes,  1. 

Covenant. 

See  Frauds  and  Perjuries,  2;  Mortgage,  20. 

Creditor's  BiU. 

1.  A  creditor's  bill  to  set  aside  fraudulent  conveyances  may 
be  filed  by  the  creditors  of  a  deceased  debtor,  who  have 
exhausted  their  remedy  at  law  against  his  estate, 
although  they  have  not  obtained  judgments  on  their 
several  claims.     Hasten  v.  Castner,  ^     536 

Curtesy. 

1.  A,  in  contemplation  of  marriage,  conveyed  lands  to  B,  in 
trust  for  the  sole  and  separate  benefit  of  his  intendeii 
wife,  and  upon  the  further  trust  to  convey  to  such  per- 
sons as  she,  during  her  life,  might  ap(>oint,  either  by 
deed  or  will,  and,  upon  failure  thereof,  to  her  heirs  at 
law  forever.  A,  together  with  one  child  of  the  marriage, 
survived  his  wife,  who  died  without  appointment. — 
Heldy  that  the  estate  of  the  wife  was  an  equitable  fee- 
simple,  in  which  A  was  entitled  to  curtesy.  Cashing  v. 
Blake,  399 
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D. 

Debtor  and  Creditor. 

1.  B.  gave  a  mortgage  to  secure  a  note  of  $5,200.     He  after-     • 

wards  gave  to  the  mortgagees  another  note  for  $5,500, 
with  the  privilege  of  two  renewals  upon  making 
part  payments  at  each  renewal.  B.  did  not  request  any 
renewal  of  the  note.  After  its  maturity  he  paid  $1,500 
without  any  direction  as  to  its  appropriation,  and  the 
mortgagees  applied  it  to  the  note  of  $5,200. — Held,  on 
foreclosure  of  the  mortgage,  that  as  against  a  purchaser 
of  the  mortgaged  premises  under  a  judgment  against 
B.,  he  could  not  question  such  appropriation.  Paterson 
Sav.  Inst.  y.  Brush,  119 

2.  A  mortgage  for  $3,000  was  given,  but  only  $500  in  cash  were 

paid  to  the  mortgagor  on  account  of  it.  The  mortgagee 
alleged  that  he  had  accounted  for  the  balance  in  liquida- 
tion of  an  indebtedness  of  a  third  party  to  him. — Heldj 
that  he  could  not  collect  such  balance,  the  mortgagor 
not  having  authorized  or  consented  to  the  appropriation 
thereof.     Ilnffman  v.  Wanner,  135 

3.  A  first  lien,  which  has  been   paid  by  a  person  personally 

liable  for  the  payment  of  it  and  a  second,  though  he 
pays  the  first  through  a  third  person  who  holds  it  for 
him,  will,  in  equity,  be  considered  satisfied  in  adjusting 
priorities.      Wise  v.  Fuller,  257 

4.  A  debt  claimed  by  a  wife  against  her  husband,  and  first 

put  in  writing  when  his  debts  begin  to  jeopardize  his 
future,  must  always  be  regarded  with  suspicion,  and 
when  attempted  to  be  enforced  against  liis  creditors, 
must  be  rejected  unless  proved  very  clearly.  Post  v. 
Stiger,  554 

5*  A  contingent  liability,  which  afterwards  becomes  absolute, 
is  sufi[icient  to  constitute  the  relation  of  creditor  and 
debtor  from  the  time  it  is  incurred.     Id.,  554 

iSfe  Corporations,  15;  Execution  j  Frauds  and  Perjuries,  2; 
Partnership,  5 ;  Executors,  7. 

Decree. 

See  Accident,  1  ;  Appeal,  2. 

Dedicatioh. 

See  Trustees. 

Deficiency,  Decree  tor. 

See  Mortgage,  3,  4,  12,  21. 


664  INDEX.  [29  Eq. 

Desertion. 

See  Divorce,  4-6. 

Discovery. 

Sec  Rkckivers,  5. 

Divorce. 

1.  In  tlie  allowance  of  permanent  alimony  to  a  wife  after 

divorce,  the  business  capability  of  the  husband  may  b© 
taken  into  account.     Holmes  v.  Holmes ^  9 

2.  Where  the  husband  (a  non-resident)  is  the  owner  of  valua- 

ble real  estate  here  on  which  he  fails  to  pay  the  taxes 
and  interest  on  the  encumbrances,  a  receiver  may  be 
appointed  unless  he  gives  satisfactory  security  for  such 
l)ayments.     /</.,  9 

3.  A  wife  is  entitled  to  alimony  pewiente  liie^  on  a  bill  filed  by 

her  husband  to  annul  their  marriage  on  the  ground  of 
duress,  which  the  wife  denies.      Vroom  v.  Marsh,  15 

4.  Repeated  refusals  by  a  wife  to  live  with  her  husband  in  the 

place  of  residence  chosen  by  him,  without  a  justifying 
cause,  constitutes  such  desertion  as  entitles  him  to  a 
divorce.     Hunt  v.  Hunt,  96 

5.  A  husband  left  his  wife,  and  failed  to  return,  notwithstand- 

ing her  request  and  his  promise  to  do  so. — Held,  to  con- 
stitute desertion  sufficient  to  entitle  the  wife  to  a  divorce. 
Brinkerhof  v.  Brinkerhnff^  132 

6.  A   wife  is  not  guilty  of  desertion  who  leaves  her  home 

because  of  the  threatening  language  and  conduct  of  her 
husband,  and  thereupon  he,  instead  of  asking  her  to 
return,  notifies  the  public,  by  advertisement,  not  to  give 
her  credit.     R'Utenhouse  v.  Bittenhouse,  27i 

7.  The  three  years'  residence  requisite  to  give  jurisdiction  in 

cases  of  divorce  [Rev.  p.  315,  §  1),  must  be  continuous. 
Sanders  v .  Sanders,  4 1 0 

8.  The  admissions  of  an  answer  to  a  petition  for  divorce  on 

account  of  adultery  (the  statute  providing  that  such 
answ(n'  mu.st  not  be  sworn  to)  are  not,  in  an  undefended 
suit,  evidence  sufficient  to  establish  either  tho  marriage, 
residence  or  guilt  of  the  parties.     Schmidt  v.  Schmdl,  49  i 

9.  To  authorize  a  divorce,  more  than  the  unsupported  t»*-ti- 

mony  of  the  petitioner  is  necessary  to  prove  the  i^ese.- 
tion.     Pullen  v.  Pullen,  541 

10.  The  master  should  comply  with  the  159th  rule.     /</.,  041 

See  IlrsBAND  and  Wife,  2. 
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Dower. 

1.  A  widow's  election  to  take  her  dower,  instead  of  a  legacy 
in  lien  llifTeof,  made  under  a  mistake  as  to  her  rights, 
may  be  revoked,  nunc  pro  t'^nc,  and  she  placed  m  statu 
qrno^  provided  the  situation  has  not  so  changed  since  her 
election  tliat  it  cannot  he  done  without  prejudice  to 
the  subsequently-acquired  rights  of  others.  Macknet  v. 
Muck  net,  %  54 

See  Executors,  8. 

E. 

Elections. 

See  MrNiciPAL  Corporatiox,  3-5. 

Eminent  Domain. 

1.  Under  a  [)rovision  in  a  rail  road  charter  requiring  notice  in 
condemnation  proceedings  to  be  given  to  "  the  persons 
interested,"  a  mortgagee  of  the  lands  condemned,  if  not 
notified,  is  not  bound  by  the  proceedings  in  condemna- 
tion.    Piatt  v.  Bnghtj  128 

See  Jurisdiction,  I  ;  Railroads,  3. 

Estate. 

See  CuRTKSY  ;  Reform  I  NO  Instruments,  1. 

Estoppel. 

1.  Where  some  of  the  devisees  of  an  estate  approved  of,  and 

others  acquiesced  in,  an  exchange  of  the  property  made 
by  the  executor, — IFeU,  that  they  were,  under  the  cir- 
cumstances,  estopped  from  afterwards  questioning  the 
propriety  of  the  exchange.     Tucker  v.  Tucker^  286 

2.  Where  a  decree  simply  ordered  the  sale  of  realty  to  satisfy 

a  first  moitgage, — Held,  that  the  owners  of  the  fee  (who 
bought  after  certain  mechanics  had'  acquired  a  lien  on 
the  premises,  but  before  their  claim  was  actually  filed), 
were  estopped  after  such  sale,  and  the  surplus  brought 
into  court,  from  controverting  that  the  lien  covered 
other  machinery  put  on  the  premises  by  such  owners 
after  the  lien  was  filed,  and  included  in  the  sale,  on  the 
ground  that  such  machinery  was  not  fixtures.  Amett  v. 
Finneyy  309 

3.  A  sale  of  lands  on  foreclosure  conveys  only  the  estate  of 

which  the  mortgagor  was  seized  at  the  time  the  mortgage 
was  given  ;  and  if  such  mortgage  contain  no  covenants 
of  warranty,  the  lien  of  a  second  mortgage,  made  after    . 
the  mortgagor  had  acquired  a  fee-simple,  is  not  afifected 
by  way  of  estoppel  by  the  fact  that  the  second  mortgagee 

43 
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was,  as  such,  miide  a  party  to  tite  foreclosure  of  the  first 
niortgag«'.     Smith  v,  De  Uussy,  407 

See  JuKisDiCTio.v,  4  (ii),  5:  Sale  of  Chattels,  3. 

Evidence. 

1.  All  onler  in  a  suit  lor  an  account,  "  that  dofcn<lant  attend 

ijiwd  bo  examined  under  oath  touching  the  account.'" 
does  not  autliori/.e  or  legalize  his  examination  if  lie  i** 
rendered  incompetent  as  a  witness  by  the  death  of  the 
complainant  aiter  the  entry  of  the  order  and  before  the 
examination.     JJahted  \ .  Ti/ng,  86 

2.  A  party  claiming  to  be  an  heir  at  law  is  not  entitled   to  an 

inspection  of  tiie  books  and  documents  of  a  testator  in 
the  hands  of  the  proponents  of  the  will,  before  tlicM*e  is 
olTercil  any  evi<lence  whatever  ten<ling  to  substantiate 
his  claim  as  such  heir.     Lewis's  Case,  279 

3.  Tlie  admission  of  hearsay  evidence  competent  as   to  one 

contestant  of  a  will,  does  not  authorize  his  oros*s-exanii- 
nation  upon  other  matters  of  hearsay  relating  to  another 
contestant.     /(/.,  '2' 9 

4.  A  defendant's  d<'nial,  under  oath,  of  a  verbal  assumption 

of  a  mortgage  at  the  time  of  a  sale  of  lands,  corroho- 
rated  by  tlie  scrivener's  evidence,  the  consideration  of 
the  deed  and  the  absence  of  such  assum[>tion  therein. 
is  not  overcome  by  the  evidence  of  two  witnesses  as  to 
his  adnrssions  sul)-<e<juent  to  the  sale.     Conorcr  v.  Brniv,    510 

5.  A  party  m;iy  waive  an  objection  to  the  competency  of  a 

witness  produced  against  him.     lioonc  v.  liuhjaat/,  543 

6.  If  the  objection  is  known  when  the  witness  is  called,  lie 

must  make  it  })romptly  ;  if  he  fails  to  do  so,  and  tnats 
the  witness  as  competent,  the  objection  will  be  consitl- 
ered  waived.     7(/.,  543 

S,'.r  AccurNT,  1  :  Aitluation:  Divorce,  8,  0;  Execitoks,  0 : 
Krato,  1.  3:  lIi'siiAND  AND  WiFK,  2;  Practice,  0:  Ql'ia 
Timet,  1  ;  Usruv,  2. 

Exceptions 

Sec  Exkcttoks,  7. 

Execution. 

1.  An  execution  creditor  having,  by  a  levy  on  gools  and  chat- 
tels covered  by  a  prior  chattel  mortgage,  acquiren:!  prior- 
ity over  such  chattel  mortgage  by  reason  of  the  failure 
of  the  mortgagor  to  file  his  mortgage  or  take  immeiliate 
possession  of  the  property  mortgaged,  is  not  deprived  of 
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his  priority  by  a  ?ubsequ<'nt  act  of  the  legislature  making 
the  filin<5  unnecessary  when  the  mortg.ige  is  registered 
as  a  conveyance  of  lands.  Williamson  v.  New  Jersey  South- 
ern n.  B.  Co.,  311 

See  Appeal.  2:  Constitution,  2;  Moutoage,  16;  Practice,  2 ; 
Receivkks,  5. 

Executors  and  Administrators. 

1.  A  bill  file<l  bv  administrators  must  alle;?e  that  their  intes- 

tate  is  dead,  and  that  letters  of  administration  have 
been  issued  to  them.     Stover  v.  lieailiny^  152 

2.  An  executor  is  not  chargeable  with  a  loss  sustained  by  the 

estate  on  account  of  its  depreciation  in  value,  without 
negligence  or  misconduct  on  his  j)art.     Barrahnrs  Case^      282 

3.  That  an  executor  has  not  filed  an  account  for  thirty  years 

since  the  estate  was  settled,  will  not  of  itself  deprive  him 
of  commissions,  where  it  is  not  shown  thtit  anything  is 
due  to  legatees  or  creditors,  and  no  reason  ai)i)ears  why 
they  could  not  have  compelled  him  to  account.     /</.,  282 

4.  The  recovery  of  a  judgment   against   an    executor   by   a 

broker,  for  alleged  service-  which  the  executor  denies, 
under  oath,  were  ever  rendered,  does  not  warrant  an 
allowance  for  it^  i>ayment  out  of  the  estate.  Tucker  v. 
Tucker,  286 

5.  At  an  executrix's  sale  she  furnished  the  percentage  to  be 

paid,  and  an  agreement  for  reconveyance  was  made  sim- 
ultaneously with  her  <leed,  an<l  the  [)remises  were  after- 
wards conveyed  to  her. — ITeii^  that  a  resale  must  be 
ordered,  with  a  proviso  that  if  the  premises  bring  le-^s 
than  was  formerly  bid,  the  sale  to  the  executrix  will  be 
confirmed.     Burnett  v.  Eaton,  466 

6.  George  had  given  two  notes,  one  jointly  with  his  sister, 

who  is  insolvent,  and  the  other  with  his  father  as  surety  : 
his  father  i)aid  the  latter.  George  and  Gardner  being 
the  executors,  the  latter  prayed  allowance  for  both 
notes,  the  first,  on  the  ground  that  the  sister  was  insolv- 
ent and  of  his  inability  to  sue  George,  his  co-executor; 
the  second,  on  the  ground  that  it  had  been  omitted  from 
the  inventory  by  the  appraisers. — Held,  that  George  mu«t 
account  for  both  notes,  and,  the  procee<ling  being  anala- 
goua  to  a  suit  for  their  recovery  in  a  representative 
capacity,  George  was  aij  incompetent  witness,  and  could 
not  prove  that  the  statute  of  limitations  had  run  against 
such  notes.     PouUon  v.  Johnson,  529 
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7.  Exceptions  by  orcilitors  to  an  oxocutor's  account  must  be 

taken  in  tho  manner  provided  by  statute.  [Iiev.j  Or- 
p/taus  Court,  ^?  Si;-S8.)      IVuKkwcIf  v.  BUckiudl,  576 

8.  In  selling  their  testator'^  real  estate,  llio  executors  allowed 

the  widow,  who  was  one  of  the  executor-,  to  lix  arbitra- 
rily and  retain  out  of  the  purchase-money  the  amount 
claimed  by  her  as  the  value  of  her  dower.  Sueh  amount 
being  in  excess  of  the  true  value  of  her  dower, — IleU, 
that  they  must  account  for  the  ditferonce.     /</..  576 

9.  The  executrix,  by  collusion  with    the  auctioneer,   bought 

part  of  the  personalty  at  less  than  it  would  have  brouidit 
il'  fairly  sold. — IldJ,  that  the  executors  must  account 
for  the  diilenMieo  ])etween  the  j>rice  paid  by  her  for  the 
pro}>erty  at  the  auction  and  the  inventory  valuation 
thereof.     /</.,  576 

Sec  Setting  Aside  Sales,  1  ;  'Jaxes  ;  Usury,  4. 


P. 

Feigrned  Issue. 

tSce  Pkactice,  G. 

Fixtures. 

1.  The  engines,  cars  and  rolling  stock  of  a  railroad  must  be 

regarded  as  chattels,  which  have  not  lost  their  distinctive 
charactcM'  as  personalty  by  being  attixed  to  and  made  part 
of  the  realty.     Wil/iam.son  v.  Xt'ic  Jersty  Soutkern  U.  R,  (.  u.,     311 

2.  Actual  annexation  to  the  realty  or  sometliing  appurtenant 

thereto,  is  tlie  condition  upon  which  property  ordinarily 
regarded  as  j)ersonal  becomes  a  tixture  and  part  of  tlio 
realty.  The  intention  to  make  a  chattel  a  j>art  of  the 
realty,  is  only  important  upon  the  (luestion  whether  the 
owner  inten<led  to  make  the  chattel  so  affixed  a  tempo- 
rary or  a  permanent  accession  to  the  freehold.     /</.,  311 

3.  The  doctrine  of  constructive  annexation  is  only  applicable 

to  cases  in  which  the  chattel,  by  actual  annexation,  was 
once  part  of  the  realty,  and  had  been  tem|>orarily 
detached  from  the  freehold  without  intent  to  sever  it 
therefrom.  Having  once  been  part  of  the  realty,  a 
removal  temporarily,  without  intent  to  sever  perma- 
nently, will  not  reconvert  the  cliattel  into  personalty 
and  destroy  its  character  lis  a  fixture.     /(/.,  311 

4.  The  criteria  to  determine  whether  property  is  real  or  per- 

sonal are,  annexation,  appropriation  and   intention   to 
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make  a  [)oi'manent  accession  to  the  freehold.     McMillan 

V.  I'ls'/^,  010 

See  Estoppel,  2  ;  Mortgage,  1 

Former  Recovery. 

See  JuKisoiCTiox,  4-(). 

Franchise. 

1.  The  right  of  putting  gas-pipes  in  the  streets  of  a  city  is  a 

franchise  which  the  state  alone  can  grant.  Jersey  City 
Gas  Co.  V.  Dmyht,  242 

2.  Grant  of  a  franchise,  by  its  own  force,  without  express 

word?!*,  is  exclusive  against  everybody  but  the  state.     /</.,  242 

Fraud. 

1.  Where  it  is  sought  to  establish  a  trust  on  the  ground  of 

malafiles^  the  fraud  must  be  i)roved.     Cort  v.  Skillinj  70 

2.  An  agent  of  a  railroad  superintendent  who,  after  a  public 

sale,  revokes  the  sale  by  order  of  the  superintendent, 
and  then  sells  the  same  property  at  private  sale  for  a 
less  sum  than  was  publicly  bid,  to  the  same  person  who 
bought  it  at  public  sale,  with  the  approval  of  the  super- 
intendent both  as  to  quantity  and  price,  cannot  be  con- 
victed of  fraud  in  the  transaction  unless  ii  is  shown  he 
fraudulently  procured  the  superintendent's  approval,  or 
that  he  and  the  superintendent  were  both  acting  in  ♦ 
fraud  of  their  principal.     Jewett  v.  Bowman,  174 

3.  Irregularities  and  carelessness  sufficient  to  arouse  suspicion, 

do  not  supply  the  place  of  proof  of  fraud.     /</.,  174 

4.  Contracts  of  subscription  to  the  stock  of  a  corporation,  if 

procured  by  fraud,  will  be  set  aside.  Vreclaml  v.  New  Jer- 
sey Stone  Co. J  188 

5.  The  rule  is  universal,  whatever  fraud  creates  justice  will 

destroy.     /(/.,  188 

6.  All  whf)  get  gain  by  fraud  must  bear  the  legal  consequences 

of  their  wrongful  acts,     /c/.,  188 

7.  Where  a  fraud  is  committed  in  the  name  of  a  corj)oration, 

by  persons  having  the  right  to  speak  for  it,  for  their  f)er- 
sonal  benefit,  they  will  l»e  made  to  answer  personally  for 
the  injury  inflicted  by  their  fraud,     /r/.,  188. 

8.  A  person  who  willfully  closes  his  eyes  to  avoid  seeing  what 

he  believes  he  would  see  if  he  kept  them  open,  umst  be 
considere<l  to  have  seen  what  any  man  with  his  eyes 
open  would  have  seen.     De  Witt  v.  1  an  Sickle^  209 
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9.  In  general  an  actionable  misrepreitentalion  consists  in  a 
ful:je  siatomont  rospecting  ti  liict  niatoriul  to  the  con- 
tract, and  which  is  influential  in  |»ro-lucing  it.      M^lse  v. 

10.  Statements    of    mere    matters   of   opinion    or   ju«lgment, 

although  known  to  he  false,  do  not  constitute  Iraud  in 
the  absence  of  relations  of  trust  and  confidence.     7</.,       257 

11.  But  a  statement  that  a  greater  rent  is  receiveil  than  is  in 

truth  reserved,  or  that  the  income  from  a  property  is 
greater  than  it  is  in  fact,  being,matters  peculiarly  within 
the  vendor's  knowledge,  are  fraudulent  representation? 
jor  which  an  action  will  lie.     /'/.,  257 

aV<?  CoKpoRATioxs,  14;  Mortgage,  14:  Pleading,  5,  6:  Sale  op 
Chattels,  1.  2. 

Frauds  and  Peijuries. 

1.  Parol  proof  <'annot  be  received  to  establish  a  resulting  triU't 

in  lands  purchased  by  an  agent,  ami  paid  for  entirely 
with  his  own  monev.     Nestal  wSchmid,  458 

2.  After  breach  of  a  covenant  of  seizin,  the  covenantee   is  a 

creditor  of  the  covcnanti»r  within  the  meaning  of  the 
statute  of  13  KHz.,  ch.  5.     /W  y.Stiger,  554 

Fraudulent  Conveyances. 

1.  Proid'rtv  convcved  in  fraud  of  creditors  will  be  reclaimed 

tor  llie  benefit  of  creditors,  no  matter  who  may  hi;]ijicn 
to  hold  it,  if  reclamation  can  be  elfccled  wiih</ut  injuc-- 
.    tice  to  innocent  third  persons.     Ve  WUt  v.  T  an  SicUcj         209 

2.  He  who  buys  any  part  of  the  avails  of  a  scheme  to  «lefraud 

creditors,  in  order  to  keep  what  he  ge4s,  must  not  only 
pay  for  it,  but  he  must  be  innocent  of  any  purpose  to 
further  the  fraud.     I<i.,  200 

3.  A  son  remaining  in    posses.sion  of   lainls  after   convoying 

thorn  to  his  father,  the  latter  being  very  old  and  living 
with  the  son,  is  no  proof  of  fraud.     Thouron  v.  Prarson,        487 

4.  WithholdiuL'  adeetl  from  the  records  ft>r  several  years  mav, 

as  an  ck'inent  in  the  proof  of  fraud,  be  explained  so  as 

to  rcl>ut  any  presumi)tion  of  fraud  arising  from  it.      7//.,    4s7 

5.  Conveyances  by  a  solvent  father  to  his  two  sons,  in  consid- 

eration of  services  rendered  by  them  for  many  years, 
made  openly,  the  deeds  being  recorded  soon  afterwards, 
and  the  sons  remaining  in  continuous  possession  there- 
aftei*,  are  gootl  .against  creditors.     Ilaston  v.  Castnery  536 
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6.  If  the  grantee  of  property  oonveye<l  in  fraud  of  creditors 
disposes  of  it  before  proceedings  aro  instituted  to  reach 
it,  he  will   be  held   answerable   for   its  value.     Po^t  v. 


Sr,e  Mortgage,  10. 


a. 


Gift. 

See  C'nARiTV. 

Guaranty. 

See  Mortgage,  18. 

Guardian. 

See  Legacy,  3,  4. 


Hearsay. 

See  Evidence,  3. 

Heirs. 

See  Evidence,  2. 

Holiday. 

See  Practice,  1. 

Husband  and  Wife. 

1.  A  husband  has  the  right  to  choose  the  place  of  residence 

for  his  family.     Hunt  v.  Iluntj  96 

2.  In  a  suit  for  divorce  for  adultery,  neither  husban<l  nor  wife 

is  a  competent  witness  to  disprove  the  charge.     Marsh  v. 
.\fars/i,  296 

See  CuRTKsv;  Debtor  and  Creditor,  4;  Divorce;  Dower; 
Legacy,  5  ;  Trusts,  2. 

I 

Improvements. 

See  Kkforming  Instruments,  3  ;  Setting  Aside  Sales,  3. 

Ii^j  unction. 

1.  An  injunction  to  restrain  the  payment  of  a  mortgage 
assigned  by  a  wife  to  her  husband  through  the  media- 
tion of  his  brother,  such  injunction  having  been  obtained 
on  the  ground  that  the  wife  was  non  compos  mentis  at  the 
time  of  her  marriage  and  continued  so  until  her  death, 
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will  not  l)e  dissolved  upon  the  husband's  answer  merely 
sotting  up  the  mairiugo  and  assignment,  and  denying 
the  alleged  insanity.     FrencU  \\  Snefl^  95 

2.  An  injunction  granted  upon  an  allegation  of  the  fraudulent 

concealment  of  a  written  agreement  between  the  defend- 
ant and  another  defendant,  in  an  action  at  law,  will  not 
bo  dissolved  upon  the  answer  of  one  defendant  and  tho 
afTidavit  of  the  other,  without  the  answer  of  both  and 
the  production  of  such  agreement.     Prickclt  v.  Tullcr,  \kA 

3.  A  court  of  eijuity  has    power    to   enjoin  a   fraudulent  or 

unlawful  ai)i)ropriation  of  public  moneys  by  a  board  of 
'hosen    freeholders.      McJunfri/  v.  Chosen   FreehoUcrs   of 
hdon^  164 

4.  A  suitor  who  seeks  to  have  a  public  improvement  enjoined 

must  apply  promptly,  show  an  invasion  of  a  clear  right, 
and  that  he  has  no  other  adequate  remedy.  Traphaga\, 
v.  Jersey  C'lty^  206 

5.  A  suitor  who  by  laches  has  made  it  impossible  for  the  court 

to  enjoin  his  adversary  without  inflicting  great  injury 
upon  liim,  will  be  refused  the  aid  he  asks  and  left  to 
pursue  his  ordinary  legal  remedy.     /</.,  206 

6.  An  injunction  will   be  refused  to  a  complainant  who  has 

intentionally  delayed  his  a]>plication  until  he  has 
obtained  an  inequitable  advantage  of  the  defendant.  /«/.,  206 

7.  A  preliminary  injunction  is  never  granted  unless  the  act 

threatened  to  be  done  will  inflict  an  irreparable  injury 
on  the  oomi)Iainant.  Citizens  Coach  Co.  v.  Camden  Horse 
n.  n.  Co.,  299 

8.  Nor  will   the  writ   be  issued  where  tho  right  of  the  com- 

plainant ilepends  on  an  unsettled  question  of  law.     /^/.,    299 

9.  Also,  it  is  the  general   rule   that  when  tho  equity  of  the 

conqjlainnnt  is  disjaoved  by  the  iinswer  and  ailidavits,  a 
preliminary  injunction  is  not  proper.     /</.,  299 

10.  A  complainant  is  not  entitled  to  a  preliminary  injunction 

when  tho  right  on  which   he  founds  hi^  claim  is,  as  a 

matter  of  law,  unsettled.    Lovf^f  Branch  Com'rs  v.  West  Knd 

U.  n.  Co.,  566 

*SVt'  AiTKAi.,  ;> ;  Corporations,  2,  7  ;  Jurisdiction,  4  j  Municipal 

COUPORVTION,   1,  3. 

Inlierest. 

»S(?t'  Lkgacv,  1,  8  (4) ;  Partnkrsiiip,  1,  2,  8, 

Insurance. 

iSee  Corporations,  I,  2;  Mortgage,  6. 
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J. 

Jurisdiction. 

1.  Where  an  award  of  damages  in  condemnation  of  lands  was 

paid  into  court  upon  the  application  of  a  mortgagee  of 
such  lands, — Ileldy  that  it  might,  on  proper  amendment 
of  the  proceedings,  be  equitably  distributed  by  the  court 
so  as  to  protect  such  mortgagee  and  the  railroad  com- 
pany also,  although  such  award  was  made  prior  to  the 
passage  of  the  act  of  1877  (P.  L.  1877,  p.  137)  expressly 
authorizing  tlie  distribution  of  funds  in  such  ca'^es. 
Piatt  V.  Bright,  128 

2.  A  court  of  equity  is  not  the  tribunal  to  correct  the  errors 

of  tlie  subordinate  departments  of  government.  McKin- 
ley  V.  Chosen  Freeholders  of  Union,  164 

3.  It  is  the  peculiar  province  of  a  court  of  equity  to  protect 

corporations  against  injury  arising  from  usurpation  of 
their  privileges,  and  it  will  exercise  its  power  in  this 
respect,  "whether  the  wrong  consists  simply  in  the  usur- 
pation of  a  franchise  or  of  both  corporate  existence  and 
a  franchise.     Jersey  City  Gas  Co.  v.  Dwight,  242 

4.  A  decree  for  the  defendant  having  been  rendered  in  the 

United  States  circuit  court,  the  complainant  applied 
there  for  an  injunction  to  prevent  the  defendant  from 
violating  .such  decree;  pending  that  appHcation,  the 
complainant  filed  a  bill  in  this  court  for  an  injunction 
on  account  of  the  same  matter. — Held,  that  the  injunc- 
tion must  be  refused,  because : 

(1)  A  competent  court  having  acquired  jurisdiction, 
should  be  permitted  to  retain  it  to  the  end. 

(2)  An  allegation  of  an  intention  to  appeal  from  the 
decree  rendered,  is  not  a  ground  of  relief  or  for  chang- 
ing the  forum. 

(3)  Nor,  that  the  defendant,  who  has  obtained  such 
deciee  personally,  is  the  president  of  a  corporation 
who.so  grantors  were  bound  by  a  former  adverse  decree 
in  the  court  of  errors  and  appeals  of  New  Jersey. 

(4)  Nor  an  allegation  that  the  defendant  collusively 
obtained  his  lule  for  the  very  purpose  of  retrying  the 
case  in  another  forum,  especially  when  the  pleadings 
and  proceedings  show  that  this  matter  was  discussed  in 
the  litigation  in  the  United  States  court.  New  Jersey 
Zinc  Co,  V.  Franklin  Iron  Co.,  422 

5.  The  fact  that  a  party  has  set  up  in  a  suit  at  law  matters 

which  are  grounds  of  equitable  relief  only,  will  bo  no 
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bar  to  his  right  to  relief  in  u  court  of  equity.     Il'ijhes  v. 
Xchouy  547 

»).  A  jufl^:iioiit  of  a  court  of  law  will  not  conclu'lii  an  innuiry 
it  cannot  make,  nor  cut  otf  a  remedy  it  cannot  adminis- 
ter.    //.,  547 

«SVe  Account,  2;  Corporation,  4,  10;  Divorck,  7  j  Injunction',  3. 


L. 

Laches. 

See  Injunction,  5:  Rbforming  Instruments,  4;  Sals  of  Chat- 
tels, 3. 

Legacy. 

1.  A  legacy  given  to  a  trustee  as  compensation  for  her  ser- 

vices, to  1)0  rendered,  although  given  on  con«htion  of  her 
giving  security,  forins  no  exception  to  the  general  rule 
tliat  all  legacies  are  payable  one  year  after  the  testator's 
death,  and  bear  interest  from  that  time.  Dames  v.  Dan- 
fort  h,  12 

2.  A   misnomer  of   a  corporation   legatee  will   not   defeat    a 

be«juest  if  such  legatee  can  be  identified.  GixxUll  v.  TJnion 
Association,  32.  DeCamp  v.  Dobbins^  36 

3.  A  legacy  charged  on   lands,  and  given  to  trustees  to  hold 

until  the  legatee  should  attain  her  majority,  retains  pref- 
(Tcnro  over  a  mortgage  given  on  a  part  of  sai<I  land, 
whi(!h  wa^  r<'leasfMl.  witliout  consideration,  by  the  guard- 
ian of  the  legatee,  with  the  advice  of  the  attorney  of  the 
mortgagee.     IVtiuvdt  v.  Win  Winkle,  HI 

4.  That    tlie  guardian  gave  bond,  and  charged  himself  with 

the  amount  of  such  legacy,  when  he  executed  tlie 
release,  does  not  impair  the  lien.     /</.,  Ill 

5.  Wljere  a  testator  direets  that  a  legacy  given  to  his  marrietl 

daugliter  shall  be  payable  when  she  is  left  a  widow,  and 
it  is  dear  the  object  in  deterring  payment  wa-^  tt>  j)re- 
vent  her  husband,  living  at  the  date  of  the  will,  but  who 
di«'d  in  the  t<'-tatoi's  liff-time,  from  getting  contr«">l  of 
her  legacy,  the  leg  icy  will  be  inva>>!e  wlien  the  estate  i»; 
ready  for  distribution,  though  she  married  again  in  her 
father's  life-time  and  has  a  husband  living  when  she 
claims  ])ayment.      Thornal  \,  Force,  220 

6.    A    testatrix,  after  sundry    bequests,  including  a  legacy    of 
$1,000,  made  this  be(|uest :  -'In  the  event  that  the  saiil 
BvA'ory  pro;)erty  s!i  ill  n)t  b.^  ivouvoyel  tD  raj*,  o.-  bj 
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recovered  by  virtue  of  the  ju«lgment  in  the  suit  so  to  be 
prosecuted  by  me,  the  whole  of  my  real  estate  and  lands 
remaining  over  and  above  tlie  payments  and  expenses 
first  aforesaid,  and  the  legacie-?  given  in  the  will,  or  the 
proceeds  thereof,  shall  bo  divided  into  two  equal  parts, 
and  mv  executrix  mav,  and  i><  authorized  to,  sell  and 
convert  the  same  into  money,  and  to  give  the  proper 
conveyance  thereof.  Of  one  equal  half  part  of  the  pro- 
ceeds I  give  and  bequeath  to  my  said  daughter  Helen 
Burnett  and  her  heirs,  and  the  other  half  part  thereof, 
less  the  sum  of  $10,000  made  an  express  charge  thereon 
in  favor  of  my  said  daughter  Helen  Burnett,  lobe  retained 
by  or  paid  over  to  her  to  her  own  absolute  use,  I  give  and 
bequeath  to  the  said  James  A.  Eaton  and  Lewis  Eaton 
and  Silas  P.  Cook,  if  the  said  Dj*.  Cook  make  as  afore- 
said tho  payment  of  the  one  third  of  the  $10,000  and 
interest  to  the  said  James  and  Lewis  severally  ;  or,  if  the 
said  pavmont  shall  not  thus  be  made,  the  sai<l  portion, 
less  the  said  sum  of  $10,000  so  made  a  charge  thereon, 
shall  go  to  the  said  James  and  Lewis  and  their  heirs,  the 
interest  and  inf^omo  to  be  paid  over  to  them  severally, 
and  th(*  said  S  ias  P.  Cook  be  excluded  from  participa- 
tion therein."' — IIt>fd, 

(1 )  That  S.  P.  C,  having  paid  the  amount  decreed  by 
this  court  to  be  <lue  to  L.  E..  and  also  having  paid  a  part 
of  the  leg.KV  to  J.  A.  E.,  and  scoured  the  remainder  to 
J.  A.  E.*s  satisfaction,  has  complied  with  the  condition 
imposed  upon  h's  gift. 

(2)  Tlie  git  to  S.  P.  C.  L.  E.  and  J.  A.  E.  is  absolute 
and  in  equal  shares  in  severalty. 

(3)  The  $1,000  lega'-y  is,  in  the  event  of  a  deticiency 
of  personally  to  .satisfy  it.  a  charge  on  the  whole  estate. 
Burnett  v.  Eaton,  466 

7.  A  testator  gave  to  his  widow  the  use  of  a  part  of  his  home- 
stead for  lif'e.  lie  also  gave  legacies  to  his  two  sons, 
George  an<l  Gardner,  m  trust  for  his  three  daughters  for 
life,  with  remainder  to  their  r('sj)ective  childron.  He 
then  gave  all  (hr  rr,<}t  of  his  propertt/,  including  the  home- 
stead farm,  to  George  and  Gardner,  subject  to  certain 
payments  thereinafter  mentioned,  which  embraced  an 
annuity  to  his  widow  and  a  legacy  to  another  son,  Elias. 
— Heldy  that  the  legacies  to  the  daughters  were  charges 
on  the  lands,  n  >tvvithstanding  the  fact  that  an  niterest 
m  lands  was  given  to  the  widow  i;i  the  wdl  before  the 
term  '^rest*'  was  used,  and  notwithstanding  the  express 
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chargo  in  the, gift  of  the  residue  of  a  subsequent  legacy 
thereon.     Poulson  v.  Johnson,  529 

8.  A  te-jtat)i-  gave  his  estate  to  his  executors,  in  trust,  to  pay 
an  annuity  to  hi.-*  widow  for  life,  the  remainder  to  be 
divided  into  equal  sliare-t,  those  of  the  sons  to  be  paid 
to  them  ui>on  their  respectively  attaining  their  majority, 
and  those  of  the  daughters  to  be  kept   invested,   the 
interest  to  be  paid  to  them  during  their  lives  and  the 
remaind«'r  to  their  children.     There  were  two  sons  and 
two  ilaughters.    The  sons'  shares  were  paid  (after  reserv- 
ing a  fund  sufficient  to  yieM  the  annuity),  not  in  money, 
but  by  trans  for  rinof  to   them  one-half  in  value  of   the 
rem.iining    securities    of    the    estate.       Afterwards    the 
amount  of  the  estate  was  increased  by  a  rise  in  the  value 
of  the  securities  and   by  stock  dividends   thereon,  and 
another  similar  transfer  of  securities  was  made  to  the 
sons  on  account  of  their  proportionate  shares  of  such 
increase.     At  the  time  of  the  last  payment,  however;  a 
devaiJavU  by  thf  trustee  existe<l. — HeU, 

(1)  Tliat  the  equality  of  the  sons'  shares  wtvs  referable 
to  tlio  tim  ^  when  each  could  claim  the  payment  thereof, 
and,  hen  ^e,  eaoh  was  entitled  to  one-fourth  of  the  estate 
as  it  stood  when  he  became  of  age. 

(2)  That  the  transfer  of  the  securities  to  the  sons  was 
equivalen:  to  an  artual  payment  of  each  son's  share. 

(ii)  That  the  sons  nmst  account  for  and  refund  a  pro- 
portionate part  of  the  securities  transferred  for  the  sec- 
ond payment,  according  to  their  present  value,  sufficient 
to  make  good  the  devastavit. 

(4)  That  the  sons  having  received  the  second  payment 
bona  fide  an<l  under  a  mistake,  are  not  liable  for  interest 
thereon. 

(5)  Tliat  the  bill  is  one  to  ascertain  the  trustee's  man- 
agement of  tlio  estate,  and  to  recover  the  part  wasted, 
constitutes  no  formal  objection  to  the  sons'  accounting 
in  this  suit,  they  being  t.lefendants  and  interested  in  the 
adjustni'Mit  and  settlement  of  the  estate.  Ashhvrst  v. 
Potter,  625 

See  Ouvairv:    W.ll:    Mvushallivj   Assets;    Powb-i;    Ship- 
pi  vg,  2. 

License. 

1.  A  contract  sim,)ly  giving  a  right  to  take  ore  from  a  m'.Qe, 
na  i:it)i*es:,  o*  e  tito  beln^  grange  J,  merely  coa.'ers  a 
license.     S'-kby  v.  Trotter^  228 
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2.  Un  U;r  suoh  licon'^e  the  licensee  ticquires  noriglit  to  the  ore 

until  h(;  .so[»  u-ato-5  it  from  the  freehold.     Id.,  'J28 

3.  If  a  111.11  Ini^  license  is  coupled  with  an  interest  growing  out 

of   expenditures  mide  by  the  licen:*ee  pursuant  to  its 
*  re(juirenii>nts,  it  is  not  revocable  at  the  pleasure  of  the 
licensor.     /(/.,  228 

4.  When  a  license  merely  gives  the  licensee  a  right  to  dig  and 

take  ore,  it  is  not  exclusive  of  the  licenser,  but  he  may 
take  ore  from  the  same  mine,  at  the  same  time,  and 
grant  permission  to  others  to  do  so.     /(/.,  228 

5.  But  an  exclusive  right  may  be  conferred  by  license,  and 

where *it  (clearly  appears,  even  by  implication,  that  it  was 
the  mutual  design  of  the  j)artios  to  make  it  exclusive,  it 
will  be  held  to  ha  exclusive.     A/.,  228 

6.  A  licensee  who  constructs  a  tunnel  for  mining  purposes, 

under  the  authority  of  his  licence,  with  his  own  funds, 
for  which  he  is  to  be  re-imbursed  out  of  the  licenser's 
share  of  the  profits  of  ore  mined  for  the  joint  benefit  of 
the  liiien^^ee  and  licenser,  will  be  held  to  have  an  exclu- 
sive right  to  the  use  of  the  tunnel,  so  far  jis  such  use  is 
necessary  to  enable  him  to  get  the  ore  he  has  a  right  to 
take,  provided  he  uses  reasonable  diligence  in  taking 
it.     /(/.,  228 

See  Pleading,  U. 

Limitation  of  Actions. 

See  Executors,  6. 

M. 

Marshalling  A^ets. 

1.  In  marshalling  the  assets  of  an  estate,  debts  due  from  the 
testatrix  must  have  priority  over  a  legacy  charged  on  the 
land.     Blauvelt  v.  Van  Winkle,  111 

See  Ple.vuino,  12. 

Master  and  Servant. 
*S'e«  Corporation,  17. 

Maxims. 

A'j'ia  curr'd  et  debet  currere  ul  currere  solebat 370 

Dc  minimis  non  curat  lex 370 

Dolom.^  versatur  in  generalibus 557 

Equity  considers  that  to  be  done  which  ought  to  be  done 311 

Equity  follows  the  law 344 

Ignorantiu  juris  non  excusat 59,  197 
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One  who  ha-;  been  silent  when  in  conscience  he  ought  to  have 

s[»okon,  etc 372 

Q'taml')  Jus'  (iom'nireji'i  et  .'<ub  i'f'i  concarrufxt^  Jus  regi^  prceferri  debet..  2(>0 

Qdiy/'o./  p-iintufur  solo,  so^o  lUulit 317 

Wliat  oil  rht  to  liave  been  <lono  will  bo  treated  as  done C4G 

Volenti  nnn  fit  injuria 048 

•S'r  MoKTdAOK,  14. 

Mechanics  Lien. 

1.  Whoro  the  title  to  land  is  not  in  A  at  the  time  of  erecting 
a  building,  and  lie  has  no  legal  consent  from  the  owner, 
nit^ohanics  lien-;  thereon  must  be  postponed  to  a  |»ur- 
chi-^i'-in'mey  mortgage  given  afterwards  by  A  when  he 
lid  I  iw  \  ured  title,  although  the  building  was  almost 
linishod.      Gibbs  v.  Grant,  419 

6'ee  Estoppel,  2. 
M  erger. 

1.  A  coiivt^yanoo  of  the  fee  to  a  mortgagee  will  not  merge  his 
m  >rlij:age,  wliere  such  intention  oi^  his  part  does  not 
exist,  and  no  detriment  to  other  encumbrancers  ia 
shown.     Aruirus  v.  Vreeland,  394 

Mines. 

Sec  Llcbnsk. 

Misnomer. 

tSee   Lr.dACV,  2. 

Mistake. 

See  A.ciDKNT.  • 

M  ortgage. 

1.  B  '^idtM  a  m^rtgaq;^  on  lands,  a  chattel   mortgage,  covering 

ih<^  fixture^  thereon,  was  executed  at  the  same  time  and 

to  s'.vM'.'o  tho    same  debt,  consisting  of  several  bonds. — 

II  ■If   th:it  Olio   bondholder  could   not,  by  obtaining  a 

julg:n?nt   on   his  b>nd   and    levying  on   such    fixtures, 

a<Hjuire  a  ])reference  over  the  other  bondholders,  even  if 

tli)^.;   ri>L:;Ke^  w  n*.^   n  >c    a   pirt   of  tli?   realty    an<l    the 

ch;i!t(^l   in  >rtg.ig^  had  not  been  "refiled  within  the  time 

required.      (R-v.  p.  70!},  ?  41.)      Fish  v.  New  York  Water 

Proof  Paper  Co.,  iQ 

2.  A-  b.3:w.>en  m  ):'t^i^o:-  an  I  mortjigea,  a  chattel  mort;5age 

is  good  without  refiling.     /</.,  15 
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3.  A  mM'tg;iu:oe  o\n  <lerive  no  advantiige  from  a  covenant  of 

as^iiiinptiou  in  a  deoi,  if  the  covenant  be  invalid  l)et\voen 
the  |>«irties  to  the  deed — -.  g.^  wliere  there  was  no  agree- 
ment for  assumption,  and  though  the  deed  contained 
the  covenant,  and  \v.i«<  delivered,  the  covenant  escaped 
tlie  notice  of  the  grantee,  it  being  inserted  in  an  unusual 
place  in  the  deed.     Bull  v.  TihwnrtU,  73 

4.  An  assumption  of  a  mortgage  contained  in  a  deed  made  to 

a  married  woman,  without  her  knowledge  or  consent, 
and  never  delivered  to  her,  does  not  hind  lier.     Culver  v. 
Pmdgcr,  74 

5..  A  mortgag*'  for  $r>.00()  was  given  by  E.  on  two  hun<lred  acres 
of  land.  Afterward-s  E.  soM  twenty-one  acres  ther*»of  to 
.J.,  who  expn^^ly  as^^umed  .and  agree<l  to  \y.\y  the  $5,(X)0 
mortgage,  and,  also,  gave  to  E.  a  mortgage  for  $4,(XK)  to 
setMire  jjart  of  the  j)urcha>e-money.  E.  then  conveyed 
ninetet'ii  ndditional  acres  to  J.,  with  a  stipulation  in  his 
deed  th:it  E.  should  hold  the  nineteen  acres  as  further 
security  fi>r  the  i>"),0()0  mortgage.  W.  holds  botli  mort- 
gage-; by  a^signuient. — //♦'/</,  that  the  tract  of  twenty -one 
a'.M*e-«  mist  be  sol<l  })efore  that  of  nineteen  acres  in  order 
to  satisfy  the  ^'>.();)')  mortgage,  an«l  that  the  agreement 
in  the  deed  for  the  nineteen  aeres  was  solely  fgr  E.'s 
se.riritv.  and  does  not  enure  to  the  benefit  of  W.,  the 
holder  of  the  $4,01)0  mortgage,  as  b(»twe<'n  him  an<l  a 
sub^(V|uent  purchnser  of  both  tracts.     WarnHch  v.  A7v.  82 

6.  Where  a  mortgagor  represented  to  the  mortgagee  that  the 
premises  which  he  }>ro[>o<ed  to  mortgage  to  the  latter 
would,  with  the  policy  of  insurance  in  tin*  H.  company 
.  on  the  dwelling-hous<.'  thereon,  be  good  se.  uriiy  for  the 
mortgage  debt,  and  the  mortgagee  thereu;**!!  agreed  to 
accept  the  mortgage  as  security,  and  the  r.iortgage  con- 
tained a  eoveiian:  for  iiisuran<'e  (though  tie  amount  was 
left  blank),  and  the  mortgagor  assignetl  to  t!i<^  mort- 
gagee, as  collat«'r.d  security  to  the  moitg.ige  <lebt,  a 
policy  of  insurau(;e  (not  in  the  II.  company)  on  a  dwell- 
ing-house which  had  been,  but  was  not  at  the  time  of 
making  the  mortgage,  on  the  mortgaged  premises,  and 
retained  the  policy  in  the  II.  company,  which  was  on  the 
new  dwelling-house  which  had  been  erected  Jn  the  place 
of  the  one  on  which  the  policy  assigned  luul  been  issued, 
—  Ilddy  that  the  mortgagee  was  entitled  to  the  policy  in 
the  II.  company  as  collateral  security.  Dougkty  v.  Van 
Horn,  90 
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7.  No  equity  arise*  in  favor  of  a  subsequent  encumbrancer 

against  a  prior  in  )rt^:agoe  froui  a  release  of  tlie  mort^'age 
of  llu»  litter,  wliii'.li,  though  purporting  to  be  executed 
by  him  by  atlorii':;y-in-fact  (the  person  who  signed  it 
having  s,)m'Uim«^s  acted  as  his  auorney-at-law),  wa?  not 
executed  by  his  authority,  or  with  his  knowledg*^^  or 
consent,  and  of  the  existence  of  which  lie  had  no  knowl- 
edge.    Ml'. Knight  V.  (dark,  105 

8.  A  m  >rtgage  Wius  given  to  secure  two  promissory  not(?s.     A 

part  of  one  of  the  notes  was  paid,  and  the  remainder 
consolidated  with  the  amount  duo  on  the  other,  and  a 
new  note  given  therefor.  To  enable  the  mortgagor  to 
make  payment  on  account  of  the  notes,  and  to  that  end 
to  use  money  which  he  needed  to  buy  goods  for  liis 
store,  the  mortgagee  sold  him  the  goods  on  credit,  and 
took  his  note  therefor. — Ileld,  that  the  mortgagee  could 
not,  as  against  a  mortgagee  or  a  judgment  creditor, 
include  an'l  recover  the  last  note  on  foreclosure.  Jones 
V.  Br  Of  fart,  139 

9.  An  assignee  of  a  mortgage  takes  it  Hubject  to  all  defences 

existing  against  tlie  mortgagee  in  favor  of  the  mort- 
gagor, but  free  from  latent  equities  existing  in  favor  of 
third  persons.     De  Witt  v.  Van  Sickle,  209 

10.  A  mortgage  oxocuted  as  a  step  in  a  scheme  to  defraud  cred- 

itors, will  be  upheld,  even  against  creditors,  in  the  iiands 
of  a  l>)ua  fiiic  a-^signce  for  value ;  but,  in  order  to  be  con- 
sidor**  I  an  assignee  for  value,  he  must  pay  money,  sur- 
render a  valuable  right,  or  assume  an  irrevocable 
obligation  :  the  surrender  of  a  pre-existing  debt  is  not  a 
suthoient  consideration.     Id.,  209 

11.  An  equitabU?  mortgage  may  arise  from  non-payment  of  pur- 

chasr-money,  a  deposit  of  title-deeds,  or  an  unsuccessful 
attempt  to  make  a  valid  mortgage  deed.     Gale  v.  Morris,    222 

12.  To  make  the  promise  of  a  grantee  to  pay  a  mortgage  on 

land  conveyed  to  him,  avaihible  to  the  mortgagee,  it 
must  be  made  to  an  individual  personally  liable  for  the 
mortgage  debt.      Wise  v.  Fuller,  257 

13.  A  mortgage  of  afterac<iuired  property  attaches  to  the  prop- 

erty in  the  condition  in  which  it  comes  into  the  hands 
of  tho  mortgagor,  subject  to  such  liens  and  encumbrances 
as  are  then  on  it ;  and  when  the  legal  title  is  in  another, 
an<l  the  property  is  made  subject  to  such  a  mortgage  by 
a  decree  in  chancery,  by  reason  of  equities  of  the  mort- 
gagor in  the  premises,  the  mortgagee  take.s  subject   to 
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the  rights  of  third  persons,  acquiro^l  before  the  property 
was  subjocted  by  such  a  decree  to  the  lien  of  the  mort- 
gage.     \Vi^,liam<$on  v.  A''.  J.  Southern  R.  H.  Co.^  311 

14.  The  doctrine  of  courts  of  cijuity  that  a  mortgage  of  per- 

sonal property  afterwards  to  be  acquired  by  the  mort- 
gagoi\  attaches  to  the  property  as  soon  as  it  is  acquired 
by  the  mortgagor,  is  founded  on  the  maxim  that  equity 
considers  that  to  be  done  which  ought  to  be  done,  and 
applies  only  where  the  contract  of  the  mortgagor  to 
transfer  sucn  after-acquired  property  to  the  mortgagee, 
is  sucli  as  under  the  circumstances  would  be  the  subject 
of  a  decree  for  specific  pprtbrmance.  Where  the  prop- 
erty is  acquired  by  the  mortgagor  by  a  fraudulent  pur- 
chase, a  court  of  equity  will  not  give  efr«»ct  to  the  fraud 
of  the  mortgagor,  and  deprive  the  vendor  of  his  right  to 
rescind  the  contract  of  sale  and  reclaim  the  property, 
where  no  superior  ecjuities  have  intervened.     /»/.,  311 

15.  A  mortgage  executed  by  a  railroad  corporation  on  its  road- 

bed and  franchisees,  together  with  its  engines,  cars  and 
rolling  stock,  so  far  as  regards  the  latter  class  of  prop- 
erty, is  a  chattel  mortgage  within  the  provisions  of  the 
act  concerning  (diattel  mortg-iges.     (7?t;6'.  p.  709.)     /(/.,       311 

16.  Under  the  provisions  of  the  last-mentioned  act,  the  fact 

that  the  mortgagee  of  chattels  has  taken  possession  of 
them  under  his  mortgage  before  judgment  recovered, 
will  not  give  validity  to  a  prior  chattel  mortgage,  as 
against  an  execution  creditor,  where  the  mortgage  lias 
not  been  tiled  as  required  by  the  act,  and  was  not  accom- 
panied by  an  immediate  delivery  and  followed  by  an 
actual  and  continued  change  of  possession  of  the  prop- 
erty mortgaged.  In  this  respect  a  distinction  is  made  in 
the  act  between  creditors  of  the  mortgagor  and  subse- 
quent purchasers  or  mortgagees.     /{/.,  311 

17.  A  mortgagor  of  a  mortgage  made  i)ayable  in  one  year,  is 

not  entitled  to  any  benefit  from  a  subsequent  agree- 
ment made  between  the  mortgagee  and  his  assignee, 
extending  the  time  of  payment  on  condition  of  the 
mortgagee's  guaranty  and  the  prompt  payment  of  the 
interest.     Lee  v.  West  Jersey  Land  Co.,  Zll 

18.  Where  a  mortgagee  guarantees  an  overdue,  mortgage,  his 

assignee  must  foreclose  after  notice  to  proceed  at  the 
mortgagee's  expense.     Id.,  377 

19.  A  bona  fide  assignee  of  a  mortgage  is  entitled  to  hold  it  as 

against  the  original  owner,  whO|  by  placing  it  in  her 

44 
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agent's  hands  Hssi;j:ned  in  blank  or  for  a  particular  pur- 
pose, gave  him  the  opportunity  to  perpetrate  a  fraud 
upon  her.     Putnam  v.  CV«r/-,  412 

20.  Where  a  deed  eoutuins  general  coven unts  of  warranty,  and 

there  is  a  niort'zair*^  on  the  premises,  a  provision  in  the 
purchase-money  mortgage  for  release  from  such  prior 
mortgage  on  paying  certain  sums,  does  not  form  an 
exception  to  the  general  rule  that  the  grantor  must  pro- 
cure a  release*  from  such  prior  mortgage  before  he  is 
entitled  to  a  <lecree  of  foreclosure  on  his  purchiU'^e- 
money  mortgage.     Stigo.r  v.  Bamnj  44*2 

« 

21.  If  an  involuntary  grantee  is'under  no  obligation  to  indem- 

nify his  grantor  against  a  nmrtg.igo  on  the  premises,  the 
mortgairee  is  not  entitled  to  such  indemnitv.  CorMs  v. 
Ilart/rave^  446 

22.  A  mortgagee  who  makes  an  absolute  assignment  of  a  mort- 

gage to  her  agent,  can  claim  no  relief  as  against  a  bona 
fide  holder  to  whom  the  agent  assigned  it  as  security  for 
his  own  debt.     Grocers  Iltnk  v.  Xect^  449 

23.  Such    mortgagee,    made   a   party   defendant    because    she 

hoMs  a  thinl  mortgage  on  the  premises,  cannot,  by 
answer,  set  up  such  defence  against  the  assignee.  Her 
claim  for  relief  should  be  made  by  cross-bill,     /t/.,  449 

24.  Where  there  was  a  stipulation  in  a  deed  absolute  on  its  face, 

but  in  reality  a  mortgage,  that  the  grantee  assumed  and 
agreed  to  i)ay  a  })rior  mortgage  on  the  premises,  and  it 
api)eared,  as  well  by  the  defeasance  as  otherwise,  that 
the  grantee  was  not  in  fad,  as  between  him  and  his 
grantor,  liable  ui>on  the  assumj>tion,  the  latter  having 
in  the  defeasance  itself  covenanted  to  pay  the  principal 
and  interest  of  the  mortgage  in  question,  thereby  indem- 
nifying the  grantee  against  his  assumption, — IIcU,  that 
the  grantee  w;is  not  liable  on  the  assumption  to  the 
[)rior  mortgagee.     Arnaud  \.  Gr'vfi.  4S2 

25.  A  grantee  executed,  at  the  same  time  and  place,  two  mort- 

gages on  the  same  lands,  one  a  jmrchase-money  mortgage 
to  his  grantor,  the  other  a  mortgage  to  secure  a  bond 
given  by  himself  and  three  sureties  to  W.,  for  $2,t)')0, 
which  were  pai«l  at  the  same  time  to  the  grantor. — /fe'/, 
that  W.  could  not,  by  having  his  mortgage  registeretl 
first,  ac<iuire  a  priority  over  the  purchase-money  mort- 
gage ;  and  that  W.'s  assignee  held  it  subject  to  the  same 
equity.     Brasted  v.  Sutton,  513 
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>S'(?fc' Emixe.vt  Domain';  Estoppel,  3 ;  Evidexcb,  4;  Exrcutio.v  ; 
Jurisdiction,  1 ;  Mechanics  Lienj  Merger;  Keceivers,  1. 

Municipal  Corporations. 

1.  A  city  ordinance  provided  that  the  solicitor  of  the  city 

should  prosecute  and  defend  all  suit**,  &c.  brought  by  or 
against  the  city.  Mandatory  injunction  to  restrain  the 
city  from  employing  other  counsel  refused,  under  the 
circumstances,  on  tlie  ground  of  possible  irreparable 
injury  to  the  city,  the  suit  bemg  ready  for  trial,  and  on 
the  ground  that  the  complainant's  right  was  not  clear. 
ITufffH  V.  Camden^        ,  6 

2.  The  use  of  a  public  street  for  the  construction  of  a  sewer, 

is  lawful*     Traphafjcn  v.  Jersey  City,  206 

3.  The  expense  of  conducting  a  municipal  election  must  be 

V)orne  by  the  city  ;  and  the  fact  that  such  expense  has 
already  been  paid  by  the  county  collector,  will  not  sus- 
tain an  injunction  to  restrain  the  city  from  paying  it. 
Bingham  v.  Camden^  464 

4.  The  election  officers  are  necessary  parties  to  such  suit,  and, 

if  omitted,  the  bill  must  be  dismissed.     Id.,  464 

5.  A  fire  marshal  employed  under  an  ordinance  providing  for 

a  triennial  election,  may  be  deprived  of  his  office  and 
salary  for  the  unexpired  term,  by  the  adoption  of  an 
ordinance  abolish' ng  the  office  and  that  entire  system  of 
extinguishing  fires.     Butcher  v.  Camden,  478 

6.  Such  official  is  a  necessary  party  to  an  injunction  bill  to 

restrain  the  city  from  paying  his  claim.     Id.,  478 

See  Corporation,  7;  Franchise,  1;  lyjUNOTiON",  4;  Rail- 
roads, 1,  2. 

N. 

Name. 

See  Legacy,  2. 

Negrligrence. 

1.  A  purchaser  at  a  judicial  sale  who  abstains  from  all  efiTort 
to  get  correct  information,  and  deliberately  assumes  the 
hazard  of  making  a  purchase  ignorantly,  must,  as  a  gen- 
eral rule,  bear  the  consequences  of  his  negligence.  Hayes 
V.  Stiger,  196 

See  Pleading,  1 ;  Solicitoe. 
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Notice. 

1.  Constructive  notice,  flowini:  exehisivelv  from  mritters  of 
ri'c'onl,  ean  never  \>e  construed  to  be  more  extenrfive 
than  the  facts  stated  on  the  reconl.     OaU  v.  Morrit^  222 

Sir  Chosen  Frkeiiui.der.s  4 ;  Con'veyancp:s:  CoRPoniTioN's,  8  ; 
Eminent  Domain;  Pleading,  5:  Pi.eixse  ;  Possession; 
Keformino  LvsTurMENTS,  2;  Trusts,  1. 


O. 

Orphans  Court. 

1.  Q'lcrtj.  Wheth(»r  the  orphans  court  cnn  impose  upon  the 

np]>licant  for  a  trial  at  the  circuit,  any  condition  tis  to 
the  time  of  trial.     KmUcy  v.  Ilunt^  oO»'» 

2.  Allege<l  irrejiularities  in  the  proceedings  at  such  trial  are 

properly  di^p^)•^ed  of  by  application  to  the  circuit  for  a 
new  trial.     ///.,  300 

3.  Q'tcn/,  Whether  irregularities — as,  for  example,  the  form  of 

the  i-i-^ue,  the  want  of  proper  notice  of  trial  and  notice 
of  settling  the  i<sue — are  cognizable  in  the  orphans 
court,  after  a  motion  for  a  new  trial  on  those  grounds 
has  been  refused  by  the  circuit  court.     /</.,  300 

4.  Caveators  applied  to  the  orphans  court  for  an  order  setting 

aside  the  probaK*  of  a  will  and  letters,  which  was  refused. 
On  appeal  from  this  order  of  refusal  the  proceedings  of 
the  orphans  court  were  atlirmed. — IhUy  that  the  orphans 
C'"»urt  can  review  the  surrogate's  acts  only  by  aj>peal. 
{/I'.f.  p.  791,  i  174.)     EcanssCase^  571 

Sec  CoNSTiTi*TioN,  1  ;  Practice,  4. 

P. 

Parties. 

See  Appeal,  0;  Estoppel,  3;  Mortgage,  23;  Municipal  Corpo- 
rations, 4,  0. 

Partition. 

1.  Upon  good  reasons  shown,  a  mixed  trust  estate  is  partible 

in  equity.      Wi'imore  v.  Zahriskie^  02 

2.  A  complainant  filed  his  bill  with  a  double  aspect,  asking 

that  a  certain  voluntary  partition  should  be  established, 
or,  failing  in  that,  to  have  partition  made.  Such  volun- 
tary partition  was  established  by  decree,  but,  on  appeal, 
that  decree  was  reversed,  and  the  record  remitted  to  be 
proceeded  in  according  to  the  practice,  Ac. — HeU,  that 
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it  was  ri^ht  for  the  chancellor  to  retain  the  bill  in  order 
to  decide  on  the  alternative  prayer  for  a  partition.  Pol- 
hemyiM  v.  Emson,  583 

See  AcciDKN'T,  1,4. 

Partnership. 

1.  In  takinir  partnership  accounts,  the  question  whether  inter- 

est shall  be  allowed  or  disallowed  cannot  be  determined 
by  the  application  of  any  established  general  rule,  but 
must  depend  on  the  circumstances  of  each  particular 
case.     Buckingham  v.  Ludlum^  345 

2.  Interest  will  be  disallowed  before  dissolution,  and  allowed 

after  dissolution,  on  overdrafts  made  by  one  partner, 
where  there  are  special  circumstances,     /r/.,  345 

3.  A  contract  made  between  partners  penhnte  lite^  on  a  give  or 

take  offer  for  the  purchase  or  sale  of  the  real  estate  of 
the  firm,  will  not  be  enforced  on  petition  in  the  cause, 
before  tlie  accounts  are  adjusted.     77.,  345 

4.  C,  W.  and  B.  were  partners  in  the  iron  business,  and,  in 

payment  for  railroad  iron,  took  bonds  of  the  R.  k  W. 
R.  R.  Co.  The  firm  dissolved,  and  these  bonds  were 
divided  between  the  partners.  Litigation  ensued  rela- 
tive to' these  bon<l«,  and  C  and  W.  were  advise<l  by  their 
counsel  to  purchase  an  additional  number  of  the  same 
class  of  bonds,  so  as  to  control  the  market.  C.  purchased 
twenty-two  bonds  with  his  own  money.  Afterwards  an 
arrangement  w.is  made  by  all  the  holders  of  these  bonds 
to  place  them  in  the  hands  of  a  single  person  for  sale, 
and  a  paper  wiis  drawn  by  which  C.  was  made  trustee  for 
such  purpose.  In  signing  such  paper,  W.  put  his  name 
under  that  of  C,  opposite  these  twenty-two  bonds,  indi- 
cating a  part  ownership  therein.  In  signing  this  paper, 
as  also  in  a  subsecjuent  paper,  C.  placed  the  bonds 
received  by  him  at  the  dissolution  of  the  firm,  separate 
from  these  twentv-two  bonds.  C.  sold  all  the  bonds,  and 
failed  to  account  to  W.  for  the  one-half  of  the  profits  on 
the  twenty -two  bonds. — IleU,  that  he  must  account  for 
such  profits,  with  interest.    Wilson  v.  Cobb^  361 

5.  A.  and  B,  partners,  gave  a  joint  and  several  bond  and  war- 

rant of  attorney  to  T.,  for  a  partnership  debt.  Judg- 
ment was  entered  and  execution  issued  on  Februarv  7th, 
1870.  On  February  20th,  A.  and  B.  made  an  insolvent 
assignment,  B.  being  also  individually  insolvent.  The 
judgment  being  only  partly  satisfied,  and  A.  having  made 
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an  assignment. — Held,  that  T.  may,  under  A.'s  as^sign- 
nient,  sbaro  e<|ually  the  personal  eft'ects  of  A.,  and  is  not 
to  he  subordinated  to  his  individual  cre<litors.  HoweU  v. 
Teel,  490 

6.  Three  persons  were  partners*  in  the  business  of  furnishing 

substitutes  to  till  the  '^juotu  of  a  city  on  a  military  requi- 
sition, and  received  in  payment  certificates  on  which 
they  were  obliged  to  sue  the  city.  One  of  the  partners 
devoted  considerable  time  and  attention  to  the  litiga- 
tion.— Held,  that,  in  the  absence  of  an  express  agree- 
ment, he  was  not  entitled  to  compensation  from  his 
partners  for  his  services  while  so  employed.  Coddinyton 
v.  Iddl,  504 

7.  The  costs  and  expenses  of  suit  must  be  paid  out  of  the  part- 

nership funds.     Id.y  504 

8.  Interest  must  be  allowed  on  advances  made  by  either  part- 

ner for  the  purposes  of  the  suit.     /(/.,  504 

Payment. 

See  Debtor  and  Ckeditor;  Legacy,  8  (2). 

Petition. 

tSce  Partnership,  3;  Practice,  5. 

Pleading. 

1.  Leave  given   to  amend  an  answer  to  supply  an  omission 

arising  from  an  oversight  of  the  solicitor  who  drew  the 
answer,  and  which  was  not  discovered  until  the  cause 
was  ready  for  hearing.     Arnaud  v.  Gr'vjg,  1 

2.  Under  the  circumstances,  it  was  ordered  that  the  answer 

stand  as  if  amended,  unless  the  complainant  should 
oV)ject  on  the  ground  of  surprise.     /(/.,  1 

3.  A  claim  for  the  value  of  use  and  occupation  by  a  purchaser 

of  the  demised  premises,  under  attachment  proceedings 
against  the  landlord,  as  opposed  to  that  of  the  landlord 
himself,  for  rent  under  a  lease  for  the  same  perio<l,  does 
not  present  a  case  for  a  bill  of  interpleader  by  the  ten 
ai \  t.     I)odd  V .  IkU'HO.^,  1 27 

4.  Wiiere  a  foreign  notary  public  alHxed  his  official  seal,  and 

signed  his  name  (but  without  adding  his  official  designa- 
tion, thougli  it  was  contained  in  the  jurat)  to  the  jurat 
of  the  affidavit  taken  out  of  this  state,  to  an  answer  in 
chancery, — HeUl,  to  be  sufficient  as  a  complianco  with 
the  164th  rule,  and  a  motion  to  take  the  answer  from  the 
files,  for  that  cause,  was  refused,  although  the  statute 
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[Rev.  p.  488,  \  5)  requires  that  his  official  designation  be 
annexed  to  his  signature,  *' where  an  oath  to  be  used  in 
any  suit  or  legal  proceeding  in  this  state  i?  taken  out  of 
this  state  *  *  *  before  a  notary  public,  <fcc.*'  Fcuchl- 
wa  ni^er  v .  Mc  ( 'ool^  151 

5.  A  mere  allegation  that  a  purchaser  took  title  with  notice 

of  a  suit  to  which  neither  he  nor  any  one  untler  whom 
he  claims  was  ji  party,  to  set  aside  as  fraudulent  the 
cancellation  of  a  mortgage  on  the  property,  is  insuffi- 
cient to  charge  him  with  the  result  of  the  suit,  which 
was  a  decree  setting  aside  the  cancellation.  The  facts 
constituting  the  fraud  must  be  set  forth.  Stover  v.  Bead- 
ing,  152 

6.  A  bill  alleging  fraud  cannot,  U[)on  failure  to  prove  fraud,  be 

turnetl  into  an  action  of  account.     Jcwett  v.  Bowman^  174 

7.  For  error  apparent  on  the  face  of  a  decree,  a  bill  of  review 

may  be  filed  without  leave,  but  when  a  decree  is  sought 
to  be  impeached  by  proof  of  newly-discovered  facts,  such 
bill  cannot  be  filed  except  by  special  permission  of  the 
court.     Buckingham  v.  Corning^  238 

8.  As  a  general  rule,  a  supplemental  bill  cannot  be  filed  with- 

out leave.     ///.,  238 

9.  A  supplemental  bill  may  be  added  to  a  bill  of  review.     /</.,  238 

10.  If  a  bill  of  review  is  filed  without  leave,  or  is  inconsistent 

with  the  leave  grante<l,  it  will  be  ordered  to  be  taken 
from  the  files.     hL,  238 

11.  A  suitor  who  acts  by  leave  of  the  court,. can  only  do  the 

things  covered  by  his  license,  and  anything  he  does 
beyond  will  be  considered  unauthorized,     /c/.,  238 

12.  The  complainants'  bill,  alleging  that  the  grantee  in    the 

deed  second  in  date  took  his  conveyance  with  an  express 
agreement  to  assume  the  payment  of  the  judgment  in 
question,  and  that  allegation  not  beinj?  denied  in  the 
defendant's  answer,  it  must  be  taken  asa<lmittecl  against 
him,  and  the  premises  conveyed  to  such  grantee  held 
[Mimaiily  liable  for  the  payment  of  said  judgment.  *Sa?i- 
bori\  v.  A '/air,  338 

iSee  DivoucE,  H  :  Executors,  1 :  Lkoacy,  8  (f)) :  MoRTOAdK,  23  ; 
Partition,  2;  Partnership,  .3;  Quia  Timet,  3;  Usury,  1,  5. 

Pledge. 

1.  One  who  lends  money  on  the  pledge  of  stock  held  in  trust, 
will  be  held  to  have  had  notice  that  the  trustee  was 
abusing  his  trust  and  applying  the  money  lent  to  his  own 
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I»urposf^s^  when  the  certificate^  of  the  stock  ple^Jgel 
show  on  their  face  that  tlie  >tock  is  heM  in  trust  though 
the  name  of  the  ccst'u  que  tn^st  does  not  apfK-ar;,  and 
when  the  loan  wa-  apparently  for  the  private  purf-o^-es 
of  the  borrower,  and  that  faet  would  have  been  rev<=-aied 
by  inquiry.     GoiVm  \.Am.  Exch.  Bank,  9> 

Sec  CuKPO RATIONS,  8. 

Poseession. 

1.  Possession  by  a  man  or  his  tenant  is  notice  of  the  title, 
etjuitable  as  well  as  legal,  under  which  he  claims  the 
properly .      M'anner  v .  #SV.wow ,  141 

tSee  FiuuDiLKNT  CuxvEVAXCKs,  ?»,  5;  Quia  Timet,  4. 
Power. 

1.  A  husband  gave  to  his  wife  the  whole  of  his  estate  for  her 
lif<*,  with  power  in  his  executors  to  .«ell  so  much  thereof 
as  might,  in  addition,  be  necessary  for  her  supf»ort,  and 
with  a  power  of  testamentary  disposition  in  her  as  to 
one-half  of  what  remained  at  her  <lecease.  At  that  time 
there  was  left  but  one  lot  of  land.  The  wife,  bv  will, 
gave  certain  legacies,  etc.,  expressly  payable  out  of  the 
half  subject  to  her  disposition. — Held,  that  sucli  legacies 
were  charged  on  the  undivide<l  half  of  the  remaining 
lot,  and  that  a  power  of  sale  to  raise  this  amount  neces- 
sarily vested  in  her  executors.     Whitehead  v.  WiUvn,  396 

Practice. 

1.  Where  the  last  day  for  filing  an  answer  falls  on  a  legal  holi- 

day— e.  //.,  Christmas — filing  it  on  the  next  day  on  which 
the  clerk's  oflUce  is  open  will  be  sufficient.  Fcuchtwanger 
V.  McCool,  151 

2.  The  court,  as  a  general  rule,  will  not  stay  the  execution  of 

an  interlocutory  decree  pending  an  appeal,  unless  its 
execution  will  render  it  impossible  to  set  the  appellant 
right  again  in  case  he  is  successful  on  the  appeal.  Uatzci 
V.  Jiatzer,  162 

3.  'VhU  court  follows  the  English  practice  in  all  cases  not  i>ro- 

vidcd  for  by  statute,  or  covere<l  by  a  rule  of  practice  of 

its  own.     /(/.,  162 

4.  Where  a  pjuty  claims  to  be  aggrieved  by  any  proceeding  at 

th«^  trial  of  an  issue  at  the  circuit,  certified  from  the 
orphans  <?()urt  under  lieo,  p.  750,  ?  19,  his  remedy  is  by 
motion  for  a  new  trial  or  bill  of  exceptions.  The 
orj>hans  court  cannot  retry  the  same  issue  after  the 
return  of  the  verdict.     Kmllcy  v.  IlurUj  281 
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Practice — Continued, 

5.  IfeUj  in  this  case,  that  the  petitioner  should  have  made  the 
affidavit  of  the  defendant's  non-residence.  One  taken  by 
her  brother-in-law,  held  not  .sufficient.     Pullen  v.  Pullenj     541 

G.  When  the  verdict  of  a  jury,  upon  an  issue  framed  in  chan- 
cery, is  set  aside,  the  cause  cannot  be  finally  decided 
upon  the  proofs  offered  at  the  jury  trial.  Ordinarily, 
such  evidence  is  before  the  chancellor  only  for  deter- 
mining what  weight  should  be  given  to  the  verdict. 
Pnuiiien  v.  Lindshy^  615 

See  Account,  3;  Appeal,  C:  Executors,  7;  Orphans  Court; 
Partnership,  3;  Pleading,  7-11. 

Prerogative. 

1.  Making  and  selling  gas  is  not  a  i)rerogative  of  government  j    ■ 

it  may  bo  done  by  any  person  without  legislative  author- 
ity.    Jersey  City  Gas  Co.  v.  D wight ^  242 

2.  New  Jersey  does  not  possess  the  crown's  common  law  pre- 

rogative to  have  its  debts  paid  in  preference  to  the  debts 
of  other  creditors.  Chosen  Freeholders  of  Middlesex  v.  State 
Bank,  268 

See  Franchise,  1,  2. 

PreBumption. 

See  Sale  of  Lands,  2  j  Trusts,  2;  Water  Rights,  1  (3). 

Q. 

Quia  Timet. 

1.  In  a  suit  in  this  court  to  quiet  title  and  restrain  an  action 

of  ejectment,  a  deposition  of  a  witness  in  that  action, 
who  has  since  died,  is  competent,  the  action  at  law  having 
been  substantially  between  the  same  parties  and  for  the 
same  land.      Wanner  v.  iSissonj  141 

2.  The  act  to  quiet  titles  (Rev.  p.  1189)  prescribes  three  things 

in  respect  to  a  suitor  under  it :  his  qualifications,  when 
he  may  sue,  and  what  his  bill  must  contain.  Southmayd 
v.  Elizabeth,  203 

3.  In    a   bill    filed   under   that   act   the   complainant   is   not 

required  to  set  out  the  adverse  right  and  show  how  or 
why  it  is  invalid ;  it  is  sufficient  to  allege  that  it  is 
claimed  or  reputed  that  there  is  an  outstanding  hostile 
right.     Id.,  203 

4.  Under  that  act  a  person  in   the  peaceable  possession  of 

lands,  as  owner,  has  a  right  to  have  anything  wliich  casts 
a  suspicion  upon  his  title  brought  under  judicial  investi- 
gation.    Id.,  203 
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R. 

Railroads. 

1.  A  railro:u.l  constructed  under  the  general  railroad  law  may 

connect  with  another  railroad  at  a  point  where  there  is 
neitlier  town,  city  nor  village.  Long  Branch  Comrs  v.  Wejut 
End  n.  7?.  Co.y  506 

2.  Both  terminal  jmints  of  a  railroad,  constructed  for  the  pur- 

po^^e  of  forming  a  connection  between  existing  roads, 
may  be  in  the  same  town,  city  or  village.     /</.,  565 

3.  A  railroa<l  constructetl  under  the  general  railroad  kiw  may 

lawfully  occupy  a  public  highway  to  the  extent  of  a  rea- 
sonable necessity.     /(/.,  506 

See  CoRPOKATioNs,  0:  Eminent  Domain;   F'ixtures,  1:  Mort- 
gage, 15:  Ue('i:ivkrs,  1. 

Receivers. 

1.  The  court  will  authorize  a  receiver  of  a  railroad  company 

to  make  all  necessary  repairs,  and,  if  necessary,  will 
charge  the  expense  as  a  first  lien  on  the  property  prior 
to  oxistinij  mort^aces  thereon.  Hoover  v.  Montclair  <t* 
Grernwooii  Lake  Railway  Co.,  4 

2.  An  officer  of  a  corporation,  under  whose  management  it 

has  become  insolvent,  is  not  a  proper  pei*son  to  be 
appointed  its  receiver.  McVuUough  v.  Merchants  Loan  and 
TrHi>t(o.,  217 

3.  The  power  which  creates  a  receiver  may,  at  any  time,  put 

an  end  to  his  functions,  but  it  ought  not  to  do  so  except 
for  cause.     Id.,,  217 

4.  Where  an  officer  of  a  corporation  has  been  appointed   its 

receiver,  and  it  appears  i>roper  that  his  conduct,  as  such 
officer,  should  be  investigated  to  ascertain  whether  Ik* 
has  not  obtained  an  advantage  which  he  ought  not  to  be 
permitted  to  retain,  sufficient  cause  for  removal  exists. 
Id.,  217 

5.  A  receiver  ai>i)ointed  under  the  act  providing  for  discovery 

on  th«'  return  of  an  unsatisfied  execution,  may  file  a  bill 
in  liis  own  name  to  have  the  property  discovered  freeil 
from  claims  and  liens  put  upon  it  in  favor  of  creditors. 
Miller  V.  Mackenzie,  291 

See  CoKPORATioNs,  2,  0,  18  ;  DivoucE,  2. 

Reforming  Instruments. 

1.  A  trust  to  sell  lands,  even  on  a  contingency,  confers  a  fec- 
eimple,  and,  in  order  to  carry  out  the  intention  of  the 
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Reformingr  Instruments—  Contin ue^L 

parties,  the  trust  deed  may  bo  reformetl  so  as  to  convey 
the  fee.     Fish  v.  New  York  Water  Proof  Paper  Co.j  16 

2.  A  deed  or  mortgage  may  be  reformed  against  u  subsequent 

purchaser  or  mortgagee  who  acquires  his  rights  with 
notice  of  the  equities  of  the  person  seeking  reformation. 
Gale  V.  ^forris,  222 

3.  An  omission  of  part  of  tlie  premises  from  the  description   . 

in  a  sheriff's  deed  on  the  foreclosure  of  a  mortgage  cov- 
ering the  entire  premises,  was  corrected.  It  was  shown 
in  the  case  tliat  all  of  the  parties  interested  were  repre- 
sented at  the  sale,  an<l  that  they,  as  well  as  tlie  vendee, 
understood  that  the  entire  premises  were  being  sold ; 
that  a  full  consideration  was  jmid  ;  that  the  defendant's 
mortgage,  a  subsequent  encumbrance,  was  satitfied  ;  and 
that  the  vendee  had,  ever  since  the  sale,  been  in  quiet 
po<s:os<!on  of  the  whole  tract,  and  had  expended  large 
sums  of  money  in  permanent  im[)rovements  thereon. 
Zing.fcm  v.  Kidd^  516 

4.  Where  neither  the  deed  nor  the  mortgage  for  lands  sold 

showed  any  division  of  the  tract  into  lots,  and  the 
respondent  testified,  also,  that  the  sale  svas  in  gross, — 
Held^  that  a  claim  by  the  appellant  for  the  reforma- 
tion of  tho  instruments,  made  nearly  six  years  after- 
wards, on  the  ground  that  the  tract  containe<l  fourteen 
lots  more  than  she  then  supposed,  could  not  be  sus- 
taine<i.     Paidison  wVan  IdcrMinr^  594 

5.  Where    a    mortgage    is    drawn    and   executed,   which    is 

intended  to  carry  into  execution  a  previous  agreement, 
but  which,  by  the  mistake  of  the  draughtsman,  either  as 
to  law  or  fact,  does  not  fulfill  that  intention,  or  violates 
it,  equity  will  correct  the  mistake  so  as  to  conform  to 
the  intention  between  parties.     McMdIan  w  Ftfshy  010 

6.  Where  a  scrivenei*,  in  <lrawing  a  mortgage  on   land  from 

a  corporation,  made  it  to  the  mortg.i.gee  and  his  ** suc- 
cessors," it  was  reformed  to  his  "heirs."     /(/.,  610 

Release. 

See  Leoacy,  3,  4 ;  Mortgage,  7,  20 ;  Tkusts,  4  (2)* 

Belief  Against  Judgments. 

1,  On  the  ground  of  fraud,  the  comphiinant  replevied  certain 
goods  on  which  a  slierill'liad  levied  by  virtue  of  a  judg- 
ment and  execution  obtained  by  one  of  the  defendants, 
a  father,  against  another,  his  son.  On  the  trial  the  com- 
plainant could  not  prove  the  fraud,  and  judgment  was 
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Relief  Against  JudgmentB— Continued, 

entered  against  him  and  his  sureties  on  the  replevin 
bond.  The  complainant  al'tt^rwards  discovered  otlier  evi- 
dence of  the  fraud,  and,  in  trover  for  the  same  gootls, 
recovered  a  judgment.  The  son  has  abscond(»d. — ITM, 
that  equity  will  relieve  the  complainant  by  cancelling 
the  judgmept  in  replevin  against  him.  Maxweli  v.  Han- 
nonj  525 

Replevin. 

I.  In  replevin,  where  the  property  has  been  redelivered  to 
the  defendant  under  the  ninth  section  of  the  act  con- 
cerning replevin,  the  plaintiff,  if  ho  succeeds  in  his 
action,  may  have  the  value  of  the  property  adjudged  to 
him  absolutely,  as  part  of  his  damages-,  and  the  «lefend- 
ant  cannot  discharge  himself  from  the  payment  of  such 
damages  by  a  return  of  the  property.  Where  a  court  of 
ec|uity  enjoins  the  prosr  cution  of  an  action  of  replevin,  and 
undertakes  to  afford  the  plaintiff  in  such  action  relief  in 
the  equity  proceedings,  the  measure  of  the  relief  should 
be  the  same  as  the  redress  obtainable  in  the  action  at 
law — i.  e.y  the  value  of  the  property  and  damages  for  its 
detention.     Williamson  v.  N.  J,  Southern  It,  B,  Co.^  311 

See  Reukf  Against  Judomknts. 

Revision. 

See  SxATriKS,  1 . 

Roade. 

See  Chosen  Freeholders,  4  ;  Municipal  Corporations,  2;  Rail- 
roads, 3 ;  Trusts,  5. 

Rules  of  Chancery. 

Rule  20—Raizer  v.  Ratztr 162 

Rule  Wd—PuHcn  v.  rullen 543 

Rule  164 — Fiuclitwangcr  w  McCool 151 

See  Pleadixu,  4. 

s. 

Sale  of  Chattels. 

1.  A  vendor  of  goods  and  chattels  who  is  induced  by  fraudu- 
lent mean^  to  part  with  his  property  under  color  of  a  con- 
tract of  purchase,  may  disaffu-m  the  sale  and  reclaim  the 
I)roperty.  In  such  case  no  title  i)asses  to  the  fraudulent 
vendee,  even  though  delivery  be  made ;  nor  will  execution 
creditors,  or  purchasers,  or  mortgagees  from  the  fraudu- 
lent  vendee,   acquire  a   title  superior  to  that  of    the 
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Sale  of  CheittelB— Continued. 

original  vendor,  unless  they  be  purchasers  or  mortgagees 
bo))a  fi'le  nnd  for  a  valuable  consideration.  Williamson  v. 
N,  J.  Southern  B.  R.  Co.,  31 1 

2.  A  vendor  who  is  induced  to  j)art  with  his  property  by  fraud 

may  rescind  the  contract  of  sale  and  vecluim  the  prop- 
erty, until,  with  a  knowledge  of  the  fraud,  he  elects  to 
ratify  and  confirm  the  sale,  or  thir<l  persons  acting  on 
the  apparent  ownership  of  the  property  by  the  fraudu- 
lent vendee,  acquire  rights  therein  bona  fide  and  for  a 
valuable  consideration.     /(/.,  311 

3.  Delay  in  exercising  the  right  of  rescission  is  evidence  of  an 

election  to  treat  tlie  sale  as  valid,  of  more  or  loss  weight, 
according  to  the  circumstances  of  the  case,  but  of  itself 
does  not  operate  as  an  estojipel,  unless  in  the  meantime 
third  persons  have  acquired  riglits  in  the  property  bona 
^/e?  and  for  a  valuable  consideration,     /t/.,  311 

Set  Executors,  9. 

Sale  of  Lands. 

1.  A  sherilT  may  convey  to  the  assignee  of  a  i)urohaser  of  lands 

sold  on  execution  at  law  or  in  equity,  and  such  grantee 

is  entitled  to  a  writ  of  assistance.     Eklnij^i  v.  Murrai/,  388 

2.  Where  lands  consist  of  several   parcel-*,  with  a  house  on 

each  one,  the  presumption  is  that  selling  the  houses 
separately  would  be  most  advantageous  for  the  estate. 
Burnett  v.  Eaton,  460 

See  Estoppel,  3;    Merger;    Negligence;   Specific  Perform 

ANCE,  2. 

Savings  Banks. 

1.  It  is  the  di\ty  of  the  managers  of  a  savings  bank,  who  have 
applied  to  this  court  to  protect  the  interests  of  the 
depositors,  to  convert  the  assets  into  cash  as  rapidly  as 
possible,  without  sacrifice,  and  to  distribute  the  proceeds 
among  the  depositors  without  unnecessary  delay.  Dime 
Savings  Inst.  Case,  109 

Setting  Aside  Sales. 

1.  A  bill  was  entertained  to  set  aside  a  sale  of  land  by  an 
auditor  in  attachment,  where  such  attachment  was  issued 
by  administrators  who  had  no  authority  to  sue,  being 
merely  foreign  administrators,  for  a  particular  claim  of 
rent,  alleged  to  be  due  under  a  lease,  but  not  due  in 
fact,  and  against,  among  others,  the  widow  of  the  alleged 
debtor,  as  an  heir  at  law ;  no  negligence  in  regard  to  the 
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sale  being  attribiitahle  to  the  defendants  in  attachment, 
one  of  whom  was  an  infant.  .  BeU.ows  v.  Wilson^  124 

2.  While  the  court  may  exercise  greater  power  over  contracts 

made  with  itself  than  it  can  over  any  other  class  of  con- 
tract"*,  still  it  cannot  rescind  them  arbitrarily  and  with- 
out sutlicient  causo.     Ilatfcs  v.  Slijer,  190 

3.  Tender  foreclosure  of  a  first  mortgage  of  $10,(XmD.  to  which 

the  holder  of  a  second  mortgage  of  $2.tX)0  was  a  party^ 
the  premises,  worth  S14,00<),  were  sold  for  $10,000  to  the 
first  mortgagee.  Upon  i)etition  of  the  second  mortgagee, 
alleging  that  he  had  refrained  from  bidding  at  the  sale 
on  account  of  rcj)resentations  of  the  first  mortgagee,  and 
aUo  of  a  third  person,  as  to  the  amount  each  would 
ofler,  a  resale  was  ordered  on  the  petitioner's  giving 
securitv  to  obtain  a  bid  of  $13.0oO.  Actual  betterments 
put  on  the  premises  since  the  sale,  and  taxes  pai<l,  to  l>e 
refunded,  with  interest,  to  the  first  mortgagee,  before 
the  i»avment  of  anvtliintr  on  account  of  the  second 
mortgage.     J>awson  v.  Drake,  3?3 

See  ArriDKNT.  2,  3:  Execltors,  5. 

Sewers. 

See  MrNK'H'AL  Corpoiiations,  2. 

Sheriflf. 

See  Ukf(>rmin<;  Instri'mexts,  3;  Sale  of  Lands,  1. 

Shipping. 

1.  In  ca-^e  of  an  executory  contract  to  build  a  vessel,  to  be 

pai<l  for  in  installments  as  the  work  progresses,  the  title 
remains  in  the  builder  until  the  work  is  co^ipleted,  and 
the  rule  is  the  same  where  the  vessel  is  built  under  the 
inspot^tion  of  a  superintendent  appointed  by  the  jmr- 
chaser.     Steven.s'  v.  Sliippen^  602 

2.  The  title  to  the  vessel   known  as  the  '* Stevens  Battery'* 

(under  the  contract  between  Uobert  L.  Stevens  and  the 
United  States  government),  was  vested  in  Robert  L.  Ste- 
vens at  the  time  of  his  death,  and,  under  his  will,  passed 
to  Edwin  A.  Stevens,  his  residuary  legatee.     /</.,  G02 

Solicitor  and  Counsel. 

1.   In  the  absence  of  fraud,  the  negligence  of  counsel  is  the 

negligence  of  the  client.     Hayes  v.  Stiger,  196 

See  Mr.siciPAL  Corporations,  1  ;  Pleading,  1. 
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Specific  Performance. 

1.  Equity  will  enforce  the  performance  of  an  agreement  made 

by  the  dofeniUmt  w^th  a  testator,  that  if  the  latter  would 
bequeath  $30,000  to  Lim,  instead  of  $20,000  to  him  and 
$10,000  to  complainants,  ho  would  hoM  $10,000  thereof 
in  trust  for  their  benefit.     Williams  v.  Vreelandj  ,417 

2.  Specific  performance  will  be  decreed  of  a  purchase  of  lands 

at  public  auction  mado  by  the  owner,  where  the  adver- 
tisement and  sale  have  been  fairly  conducted,  although 
there  may  be  ditferences  of  opinion  as  to  the  adequacy 
of  the  price  realized.     Ready  v.  Noakes,  497 

Sec  rAKTNFJtSHIP,  3. 

Statutes. 

1.  The  llevision  of  1874-0,  repealing  and  re-enacting,  but  with 

some  important  changes,  a  general  corjmration  act,  does 
not  preclude  a  corporation  existing  under  that  act  from 
exercising  the  rights  conferred  by  it,  but  not  contained 
in  the  act  as  revised.  Though  the  privileges  conferred 
by  the  act  are  subject  to  alteration  and  repeal,  the  legis- 
lation to  affect  either,  mu*<t  be  express,  or  such  that  a 
necessary  imj)lication  arises  therefrom.  FreehoLi  Mutual 
Loan  Ass'n  v.  Drown,  121 

2.  Words  in  a  statute  ought  not  to  have  a  retrospective  opera- 

tion unless  they  are  so  clear,  strong  and  imperative  that 
no  other  meaning  can  be  annexed  to  them,  or  unless  the 
intention  of  the  legislature  cannot  otherwise  be  satisfied. 
Williamson  v.  Xew  Jersey  Southern  R.  R.  Co.j  311 

See  Constitution. 

Statute  of  Frauds. 

See  Frauds  and  Perjuries. 

Statute  of  Limitations. 

See  Limitation  of  Actions. 

Statutes  of  Great  Britiain, 

25  E'U\  III,  ch.  W) 2G9 

13  KHz.,  ch.  5 554 

43  Eliz.,  ch.  4 43 

Statutes  of  New  Jersey  (Private). 

Jersey  City  Gas  Light  Co.,  P.  L.  1849,  p.  279 243 

Long  Branch  and  S.  S.  R.  II.,  P.  L.  1870,  p.  228 316 

New  Egypt  and  F.  R.  R.  Co.,  P,  L,  1809,  p.  472 129 

New  Jersey  Stone  Co.,  P.  L,  1872,  p.  749 191 

School-District  No.  72,  P.  X.  1875,  p.  415 610 

Trenton  Water  Works,  P.  X.  1859,  p.  43 80 
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Statutes  of  New  Jersey  (Public*. 
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T. 

Taxes. 

1.  Where  a  fund  is  directed  by  testator's  will  to  be  invested 
by  executors,  the  interest  payable  annually  to  A,  for  life, 
the  fund  itself  is  taxable  in  the  hands  of  the  executors, 
and  they  have  a  right  to  retain  the  tax  out  of  the  inter- 
est.    Ilolcomhe  v.  Holcomhe^  597 

Time. 

See  Practice,  1 ;  Wills,  1,  2. 

Title. 

See  Shipping  ;  Trusts,  1. 

Trusts. 

1.  A  person  who  acquires  a  legal  title,  with  notice  that  the 

equitable  title  is  in  some  other  person  than  his  grantor 
will  be  decreed  to  hold  the  legal  title  for  the  benefit  of 
the  equitable  owner.     Gale  v.  Morris,  222 

2.  No  presumption  of  a  resulting  trust  arises  from  a  wife's 

possession  of  premises  under  a  voluntary  conveyance  by 
her  husband.     Oshom  v.  Oslxyrny  385 

3.  A,  an  habitual  drunkard,  conveyed  lands  to   B,  without 

consideration,  and  B  immediately  reconveyed  to  A,  for 
life,  with  remainder  to  his  heirs,  reserving  a  nominal 
rent,  which  was  never  in  fact  paid  or  claimed. — Held^ 
that  the  two  instruments  must  be  construed  together 
and  that  B  had  no  beneficial  interest  in  the  lands,  but 
merely  took  the  title  in  trust.     Moore  v.  Carling,  432 

4.  Trustees,  who  are  the  legal  owners  of  land  in  fee,  may  dedi- 

cate the  land  to  public  uses  not  inconsistent  with  the 
trust.     Pruddeny.Lindsley,  616 

5.  An  adverse  public  user,  for  the  purposes  of  a  highway,  of 

land  so  held  in  trust,  continuing  for  twenty  years,  will 
establish  the  highway  against  both  trustees  and  cestuU  que 
trust,  whether  consistent  with  the  trust  or  not,  and 
although  the  trust  be  for  the  benefit  of  a  portion  of  the 
public.     Id.  J  615 

6.  Where  T.  had,  before  the  transaction  in  question,  been 

accustomed  to  obtain  money  for  B.,  and  B.  had,  by  a 
general  power  of  attornev  transferred  to  T.,  to  secure 
his  indebtedness,  all  moneys  payable  on  a  city  paving 
contract, — Held, 

(1)  That  no  particular  trust  arose  from  such  transfer, 
by  virtue  of  which  T.  must  reserve  sufficient  funds  to 

45 
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Trusts — Continued. 

indemnify  P.,  an  endorser  on  one  of  B.'s  notes,  negoti- 
ated by  T.,  and  used  in  the  paving  contract. 

(2)  That,  if  such  trust  had  existed,  it  wouhl  have 
been  personal  between  T.  and  B.,  from  which  P.  6ould 
derive  no  benefit,  and  subject  to  B.'s  release  at  any  time. 
TVusdell  V.  Price,  620 

See  Corporations,  8;  Fraud,  1;  Frauds  and  Perjuries,  1; 
Partition,  1 ;  Pledge;  Reforming  Instruments,  1 ;  Spe- 
cific Performance,  1. 


u. 

Usury. 

1.  Where  usury  was  set  up  in  the  ordinary  form  appropriate 

to  pleading  usury  taken  in  this  state,  and  it  appeared 
that  tlie  agreement  was  not  made  in  this  state,  and  it 
also  appeared  that  a  premium  had  been  taken  for  the 
loan  of  the  money  and  a  further  premium  for  further 
forbearance, — Held,  that  unless  the  complainant  would 
deduct  the  premiums  and  all  interest  received  thereon, 
the  defendant  should  have  leave  to  amend  his  answer  so 
as  to  set  up  tlie  taking  of  the  premiums.  Glading  v.  Cub- 
herly,  ,  104 

2.  It  is  sufficient  to  sustain  the  defence  of  usury  if  the  weight 

of  evidence  be  in  its  favor.     Chew  v.  Ferrari^  380 

3.  Ustirious  brokago   taken   by  a  third    person,  whether   an 

agent  of  the  mortgagee  or  not,  if  taken  without  his 
knowh'dge  or  consent,  will  not  taint  the  mortgage.  The 
rule  that  such  brokage,  to  be  valid,  must  be  taken  by 
virtue  of  an  independent  agreement  between  the  bor- 
rower and  the  broker,  not  api)roved.    Gray  v.  Van  Blarcom,  454 

4.  An  allegation  in  an  answer  that  the  com]»lainants,  as  exec- 

utors, received  a  certain  amount  usuriously,  is  not  sus- 
tained bv  i)roof  that  one  of  them  individuallv  received  a 
part  of  such  sum  from  defendant's  agent.  Cleveland  v. 
ryXeil,  457 

5.  As  a  general  rule,  in  setting  up  the  defence  of  usury,  the 

usurious  contract  must  be  described  with  precision  and 
accuracy,  and  proved  as  laid.     Cox  v.  Wcstcoaty  551 

6.  But  when  the  complainant  voluntarily  confesses  the  taking 

of  usury,  and  there  is  a  variance  between  the  contract 
alleged  and  that  proved,  the  court,  in  order  to  give  the 
defendant  the  benefit  of  facts  admitted,  will  direct  an 
amendment  of  the  answer.    Id.^  551 
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V. 


Variance. 

See  Usury,  4,  6. 


Vendor  and  Vendee. 

1.  A  person  who,  having  discov^ed  a  flaw  in  a  title  to  land, 
purchases  the  title  for  speculation,  with  a  view  to  oust- 
ing the  possessors,  who  cltUm  to  be  the  real  owners,  is 
not  a  bona  Jule  purchaser.      Wanner  v.  Sisson,  141 

See  Conveyances  ;  Fraud,  1 1 :  Fraudulent  Conveyances,  6  ; 
Mortgage,  3,  4,  12,  24,  Negligence:  Pleading,  5,  12; 
Sale  of  Lands;  Trusts,  3. 


w. 

Waiver. 

See  Evidence,  6,  7. 

Water  Rigrhts. 

1.  Upon  the  application  of  the  owner  of  a  brook,  used  by  him 
for  nine  years  for  the  purposes  of  a  bleachery,  adjacent 
owners  higher  up  the  stream  were  enjoined  from  abstract- 
ing water  therefrom,  for  the  public  purpose  of  supplying' 
a  village,  and  substituting  water  of  an  inferior  quality 
taken  from  a  canal. — Held^ 

(1)  That  the  inferior  importance  and  limited  use  by 
complainant  would  not  justify  such  appropriation  by  the 
defendants. 

(2)  That  the  actual  mode  and  extent  of  complainant's 
use  was  not  known  to  defendants,  cannot  divest  or 
impair  his  right  to  have  the  stream  run  in  its  natural 
condition  and  course. 

(3)  That  the  silence  of  the  complainant  during  the 
erection  of  the  water-works  constitutes  no  equitable 
estoppel,  because  he  had  aright  to  presume  that  defend-, 
ants'  use  of  the  stream  would  not  exceed  its  legitimate 
use. 

(4)  That  'the  erection  of  a  dam  by  defendants  is  not 
shown  to  diminish  the  flow  of  water  or  to  corrupt   its        ' 
quality  by  reason  of  the  water  standing  in  the  pond,  to 

an  extent  sufficient  to  justify  its  removal.    Acquackanonk 
Co.  V.  Waison,  366 

Ways. 

See  Roads. 
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WiUs. 

1.  Generally,  a  will  must  be  read  as  speaking  from  the  time  it 

takes  cfYVct,  and  not  from  its  date,  unless  its  language, 
by  a  fair  construction,  indicates  a  contrary  intention. 
Thornal  v.  Force ^  271 

2.  The  statute  {  /iVt.  p.  755,  g  16.)  jTOvides  that  **no  will  shall 

be  j)roved  bclore  the  ordinal y  or  surrogate  until  after 
ten  days  from  the  death  of  the  testator."  E.  died  on 
December  19ih,  1877. — HeUi,  that  th«?  probate  of  his  will 
and  the  issuing  of  letters  testamentary  thereon  on  De- 
cember 20th,  1877,  were  erroneous ;  they  ought  not  to 
have  been  granted  until  after  that  day.     Evans's  Case,         571 

See  Charity  :  Evidence,  2  j  Legacy  ;  Orphans  Court,  4. 

Witneeses. 

See  Evidence;  Executors,  0. 

Words. 

"Benevolent" 36 

"  Executed  "  and  '*  Executory  " 403 

**  Laborers  '• 252 
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